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C   A   S    E    S 


ARGUED  AND  DETERMINED  1825. 


IM  TBB 


Court  of  KING'S  BENCH, 


IV 


Easter  Term> 

In  th^  Sixth  Year  of  the  Reign  of  George  t  V. 


Turner  against  Haydek  and  Another.         a^^. 

A  SSUMPSIT  by  the  indorsee 'against  the  acceptor  ^^herethe 
of  two  bills  of  exchanire.     At  the  trial  before  M^  of  exchanffi 
l^CJ.^ti^  London  sittings  after  Hilanj  tenn,  it  S^^.^i- 
appeared  that  the  bills,  which  were  accepted  payable  at  ^g"'  °2ble 
Marsh  and  C!o.%  Bemer^Streetf   respectively  became- "^^^''^^'y*" 

'^  •'  did  not  present 

doe  on  the  2l8t  and  81st  of  August.     Marsh  and  Co.  it  for  payment, 

and  the  banker 

Stopped  payment  on  the  15th  of  September  $  the  bills  about  three 

weeks  after* 

were  never  presented  at  their  banking-house,  but  were  wards  failed, 
presented  to  the  defendants  on  the  21st  of  September^  hu  hands' dur- 
At  the  time  when  the  bills  became  due,  and  thenceforth  ume*a  balance 
nntil  and  at  the  time  rf  Marsh  and  Co/s  stoppage,  the  '^^j^^Jr  «?* 

ceeding  the 
■Mmnt  of  th0  bill :  Held,  that  the  latter  was  not  discharged  by  the  omission  to  present 
lilt  bill  for  payment,  the  acceptance  being  in  law  a  general  accepUnte. 

Vol.  IV.  B  defendants 


9*. 


CASES  IN  EASTER  TERM 

1825.       defendants  had  a  balance  in  their  hands  exceeding  the 
"  amount  of  the  bills.     Scarlett,  for  the  defendants,  con- 

TOEHXA 

ogqmH       tended,  that  they  were  not  liable,  as  they  had  sustained 

Hatoxn. 

a  loss  exceeding  the  amount  of  the  bills  in  consequence 
of  the  laches  of  the  plaintiff  in-  not  presenting  them 
within  a  reasonable  time  after  they  became  due.  The 
Lord  Chief  Justice  overruled  the  objection,  and  directed 
the  jury  to  find  a  verdict  for  the  plaintiff,  but  gave  the 
defendants  leave  to  move  to  enter  a  nonsuit ;  and  now 

Scarlett  moved  accordingly.  It  cannot  be  contended, 
that  the  holder  of  a  bill  is  precluded  from  recovering  if 
he  neglects  to  present  it  for  payment  on  the  very  day 
when  it  becomes  due.  But  if  he  does  not  present  it 
within  a  reasonable  time,  and  a  prejudice  is  in  conse- 
quence sustained  by  the  acceptor,  he  is  discharged.  A 
bill  accepted  payable  at  a  banker's,  is  like  a  checque  on 
a  banker.  The  latter  must  be  presented  in  a  reason- 
able time,'  otherwise  the  drawer  is  discharged  if  a  pre- 
judice arises  from  the  laches  of  the  holder.  If  the 
holder  does  not  present  the  bill  when  due  he  should 
give  notice  to  the  acceptor  that  he  has  not  done  so.  In 
Sebag  y.  Abithol{a)  it  was  held  that  the  acceptor  was 
not  discharged  because  he  had  received  such  notice. 

Abbott  C.  J.  In  Sebag  v.  Abitbol,  Lord  EUenborougk 
thus  defines  laches:  ^^  Laches  is  a  neglect  to  do  some- 
thing which  by  law  a  man  is  obliged  to  do  ;**  and  he 
proceeds,  ^^  Whether  my  neglect  to  call  at  a  house 
where  a  man  informs  me  that  I  may  get  the  money 
amounts  to  laches,  depends  upon  whether  I  a^  obliged 

(a)  4M.iS,  463. 

to 


IN  THE  Sixth  Year  of  <3E0RGE  IV. 

to  call  there,"    Now  the  law  did  not  oblige  this  plaintiff  1825. 

to  present  the  bills  at  Marsh  and  Co.'s ;  we  cannot  there-  '""■■" 

fore  say  that  he  has  been  guilty  of  laches  because  he  agabm 
omitted  to  do  so. 

Baylet  J.  The  1  &  2  G.  4.  c.  78.  says,  that  such  an 
acceptance  as  that  given  by  the  defendants  shall  have  the 
effect  of  a  general  acceptance,  and  then  the  holder  is 
not  bound  to  present  the  bills  at  any  particular  time 
or  place.  Acceptance  at  a  particular  place  is  for  the 
benefit  of  the  acceptor,  and  he  should  enquire  into  the 
state  of  his  account.  I  think,  therefore,  that  the  verdict 
in  this  case  was  right. 

Rule  refused. 


LOWEN  aSainSt  KaYE.  Tkunday, 

Jtprit  2lrt. 


•o 


^f 


PRESPASS  for  breaking  and  entering  the  plaintiff's  a  wmjor  of 
close  and  destroying  his  fences.     Plea,  not  guilty.  ,^^^2^**  "** 
At  tlie  trial  before  Alexander  C.B.  at  the  last  Spring  VS^J^"?*  .. 

*^     IS  If  o»  c.  78. 

assizes  for  the  county  of  Heitfordj  it  appeared  that  the  '-^  *  ^^'*  ^ 

remove  a  fence 

defendant  was  surveyor  of  the  highways  for  the  parish  in  front  of* 

hou&e  for  the 

of  (Jheshuntj  and  m  that  character  had  removed  certain  purpose  of 
fences  of  the  plaintiff,  which  were  in  front  of  his  house,  for  road,  which 
the  purpose  of  widening  the  road,  which  at  that  part  J^J^t  mo^than* 
was  not  more  than  twenty-four  feet  in  breadth.     By  the  f^Hn^'bJ^dUi 
sixth  section  of  the  Highway  Act,  13  G. 3.  c.  78.,  it  is  ""»«*  the fencJ 

r>         ^  '  ^  he  on  the  high- 

cnacted,  "  that  no  bush,  tree,  &c.  shall  be  permitted  to  ^"y- 
stand  or  grow  in  any  highway  within  the  distance  of 
fifteen  feet  from  the  centre  thereof  (except  for  ornament 
or  dielter.to  the  house,  building,  or  court-yard  of  the 

B  2  owner 


OgBUUt 

Katk. 


CASES  IN  EASTER  TERM 

1825.  owner  thereof) ;  but  the  same  shall  be  cut  down  by^  the 
7~^  owner  within  ten  days  after  notice  by  the  surveyor." 
The  64th  section  recites  that  inconveniences  had  arisen 
from  making  hedges  or  other  fences,  and  from  plough- 
ing or  breaking  up  the  soil  of  lands  near  the  middle  or 
centre  of  highways,  and  enacts^  **  that  if  any  person 
shall  encroach  by  making  a  hedge  or  other  fence  on  any 
highway,  not  being  turnpike  road,  within  the  distance, 
of  fifteen  feet  from  the  middle  or  centre  thereof,  where 
the  breadth  of  the  highway  is  described  with  certainty, 
and  does  not  exceed  in  breadth  thirty  feet,  every  person 
so  offending  shall  forfeit  for  every  such  ofience  forty 
shillings."  It  then  empowers  the  surveyor  to  take  down 
such  hedge  or  fence.  It  was  contended,  that  from  the 
two  sections,  taken  together,  it  clearly  appeared  to  be 
the  intention  of  the  legislature  that  there  should  be 
neither  trees  nor  fences  within  fifteen  feet  from  the 
centre  of  the  road ;  and  that  when  the  road  was  less 
than  thirty  feet  wide,  the  surveyor  was  authorized  to 
widen  it  by  removing  trees  and  fences.  The  JLord  Chief 
Baron  was  of  opinion  that  it  was  a  question  for  the  jury 
whether  the  fence  which  had  been  removed  stood  upon 
land  which  had  anciently  been  road,  or  upon  the  soil  of 
the  plaintiff.  The  jury  found  that  it  stood  upon  the 
plaintiff's  soil,  and  gave  a  verdict  for  him,  with  5L 
damages. 

Jessopp  now  moved  for  a  nonsuit^  or  new  trial,  on  the 
ground  urged  at  the  trial. 

Per  Curiam.     The  Highway  Act  does  not  say  that 

every  highway  shall  be  thirty  feet  wide.     The  sixth 

section  directs  the  removal  of  trees  and  shrubs  within 

*  fifteen 


IN  THE  Sixth  Year  oj  GEORGE  lY. 

fifteen  feet  of  the  centre  of  the  road.     The  64th  section        1825. 
redtes  that  inconveniences    had  arisen  from  making        Lows* 
hedges  or  other  fences  near  the  centre  of  highways,        Katju 
and  then  enacts,  '*  that  if  any  person  shall  encroacdi 
by  making  any  hedge,  ditch,  or  fence,  on  any  highway, 
every  person  so  offending  shall  be  liable  to  a  penalty ; 
and  the  surveyor  is  empowered  to  remove  such  hedge, 
ditch,  or  fence.     Unless  the  fence  be  on  the  highway 
'  the  party  erecting  it  is  not  guilty  of  any  offisnce  against 
the  statute ;  nor  is  the  surveyor  authorized  to  remove  it. 
The  question,  therefore,  was  properly  submitted  to  the 
jury,  whether  the  fence  was  erected  on  the  highway; 
and  they  having  found  that  it  was  not,  the  plaintiff  was 
entitled  to  recover. 

Rule  refused. 


Stierneld  against  Holden  and  Another.        Tkunday, 

'^rROVER  for  eighty  bags  of  coflee.    Plea,  the  general  Where  good* 

JL  were  placed  la 

issue.  At  the  trial  before  Abbott  C.  J.,  at  the  London  the  hands  of  a 
sittings  after  Hilary  terra,  the  following  appeared  to  be  and  he  indorsed 
the  facts  of  the  case.     The  plaintiff  was  consignee  of  x^mg  uTthe 
the  coffee  in  question,  which  arrived  in  this  country  i^o"^e]J^'po„ 
from  Demarara,  in  November  1823.     The  plaintiff  was  fo^£^*„^" 
at  that  time  abroad,  havincr  on  his  departure  authorised  ^«  •*)^«  "»°J® 

'  °  *  time  directed 

one  Stewart  to  indorse  in  his  name  any  bills  of  lading  the  defendanu 

to  sell  the 

that  might  arrive  from  Demarara^  and  to  sell  the  goods,  goods,  and  re- 

imbiinc  them- 

On  the  25th  of  November^  a  letter  addressed  to  the  selves  Uie 

amount  of  the 
btU  out  of  the  proceeds :  Held,  that  the  defendaolf,  haviog  sold  the  goods,  could  not  be 
sued  for  ihem  in  trover  by  the  original  owner. 

Sembltt  That  be  might  luive  roaintainod  money  luid  and  received  for  the  proceeds,  and 
that  the  defendants  could  not  have  retained  the  amount  of  the  money  advanced  to  the 
factor. 

B  3  plaintiff, 


HOLDEK. 
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1825.  pliuntiff,  and  containing  the  bills  of  lading  of  the  coflee 
in  question,  was  opened  by  Stewart j  and  on  the  following 

^ffxmst  day  he  indorsed  and  delivered  them  to  the  defendants, 
who  thereupon  accepted  for  him  a  bill  for  1500/.,  which 
he  immediately  discounted,  and  applied  the  proceeds  to 
his  own  use*  At  the  time  when  the  bill  was  accepted, 
Stewart  directed  the  defendants  to  sell  the  coffee,  and  to 
reimburse  themselves  the  amount  of  the  proceeds.  The 
defendants  at  this  time  knew  that  the  coffee  was  con- 
signed to  the  plaintiff,  and  that  Stewart  was  a  mere 
agent,  and  had  no  property  in  it.  On  the  3d  of  Decent' 
ber  the  defendants  sold  the  coffee  for  1508/.  7^.  6d. 
Stewart  stopped  payment  on  the  28th  of  November^  but 
that  was  unknown  to  the  defendants  at  the  time  of  the 
sale  of  the  coffee.  On  the  6th  of  December  tlie  plaintiff 
sent  them  notice  not  to  sell  the  coffee.  Upon  this  state 
of  facts  the  Attorney  General  contended  that  Stewart 
had  power  to  authorise  a  sale  of  the  coffee,  and  that  as 
the  defendants  sold  it  before  that  authority  was  revoked, 
the  present  action  could  not  be  maintained.  The  Lord 
Chief  Justice  was  of  that  opinion,  and  nonsuited  the 
plaintif]^  giving  him  leave  to  move  to  enter  a  verdict  for 
the  proceeds  of  the  cofiee,  and  now 

Marryat  moved  accordingly.  The  coffee  was  clearly 
deposited  by  Stewart  with  the  defendants,  by  way  of 
pledge  for  the  amount  of  the  bill  accepted  by  them. 
Now  Stewart  was  a  mere  factor,  having  no  power  to 
pledge,  and  he  was  known  to  be  so  by  the  defendants. 
They  were,  therefore^  guilty  of  a  conversion,  by  assum* 
ing  a  dominion  over  goods  which  came  to  their  hands 
under    such    circumstances,    M^Combie   v.   Davies{a), 

(a)  6Easlf53S, 

Lovdl 


HoLDBir* 
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LoioeU  Y.  Martin  (a),  Tmeliel  v.  Barandon.  (i)     Feather^       18251 
Uone  Y.  Johnson  (c)  is  a  much  stronger  case,  for  there  the 
defendant  did  not  know  at  the  time  when  he  sold  the        agama 
goods  that  the  party  by  whom  they  were  consigned  to 
him  was  not  the  owner,  yet  the  sale  was  held  to  be  a 
conversion.    [Baj/Uy  J.  Was  there  any  evidence  in  this 
case  that  the  defendants  sold  the  cofiee  prematurely,  and 
to  the  plaintiff's  prejudice,  in  order  to  cover  their  ad- 
vance to  Stewart  ^]   No,  but  if  they  had  not  in  the  first 
instance  improperly    received    the  goods   by   way   of 
pledge,  the  plaintiff  would  have  obtained  the  whole  of 
the  pixx^eeds. 

Batley  J.  I  am  of  opinion  that  the  present  action  is 
not  maintainable,  and  that  the  nonsuit  was  proper.  It 
appears  that  Stewart,  when  he  indorsed  the  bills  of 
lading  to  the  defendants,  directed  them  to  sell  the  coffee, 
and  at  the  same  time  gave  them  authority  to  hold  the 
goods  or  the  proceeds  as  a  security  for  the  sum  of  1500/* 
which  they  advanced  to  him.  The  authority  to  hold 
the  goods  by  way  of  pledge  was  void,  but  the  authority 
to  sell  was  good  and  valid,  that  being  within  the  scope 
of  his  du^  as  factor.  It  is  admitted  that  the  defendants 
did  not  make  a  premature  and  improvident  sale  in  order 
to  cover  their  advance,  but  that  the  goods  were  sold  in 
die  usual  course  of  business.  Two  authorities  then  were 
given  to  the  defendants,  the  one  valid,  the  other  void, 
and  they  acted  under  the  former.  That  cannot  make 
them  guilty  of  a  conversion  so  as  to  subject  them  to  this 
action.  But  it  is  said  that  they  applied  the  proceeds  of 
the  goods  tathe  payment  of  their  advances,  that  indeed 

(n)  4  TaufU.  799.  (*)  1  B.  Mi  543.  (c)  8  Taunt.  237. 

B  4  may 


s 


1825. 


SflSAIIXLD 

agamtt 
H«u>i]f« 


CASES  IN  EASTER  TERM 

may  be  a  misapplication  of  the  money,  and  a  sufficient 
ground  for  an  action  for  money  had  and  received  to  the 
use  of  the  plainttfT,  but  is  not  a  conversion  c^  the  goods 
themselves.  For  these  reasons  I  think  that  the  nonsuit 
ought  not  to  be  disturbed. 


HoLROYD  and  Littledale  Js.  concurred. 

Rule  refused. 

Abboit  C.  J«  took  no  part  in  tlie  discussion. 


Thvrtday, 
JprU  81«f. 


Davis  against  Morgan; 


^. being teited    INDEBITATUS  assumpsit,  for  the  use,  occupation, 

of  an  Ancient        A  ^ 

mill,  together      ,   and  enjoyment  of  a  certain  river»  stream,  or  water- 

with  a  stream  j      r  xi_  ^    •  •  n       •  j   t    • 

of  water  di.  course,  and  or  the  water  runnmgi  flowmg,  and  bemg 
riTer  and  flow-  therein ;  and  also  a  certain  wear  erected  and  being  in 

ing  from  thence 

unto  her  mill,  and  B,  being  poMCwed  of  other  mills,  together  with  a  stream  of  water  di- 
verted out  of  the  same  river,  above  the  stream  of  A, ,  by  means  of  a  head  wear,  and  flowing 
from  thence  through  the  lands  of  A.  down  to  B,*t  mills,  as  appurtenant  to  the  same :  B, 
erected  upon  other  lands  bebw  the  lands  of  A;  and  near  the  said  watercourse,  two  other 
mills,  whereby  it  becoming  necessary  for  him  (^.;  to  have  a  larger  supply  of  water,  he 
widened  and  deepened  his  watercourse  in  the  soil  of  A.,  and  rsMcd  and  heightened  the 
head  wear,  and  thereby  diverted  tlie  greatest  part  of  the  water  into  the  watercourse  for  the 
use  of  his  mills,  so  that  the  water  was  prevented  from  flowing  down  to  the  mill  of  A*  so 
copiously  as  it  had  formerly  done,  and  thereby  y/.'s  mill  became  of  no  use.  A,  having 
recovered  damagea  In  one  ac^n  against  B»  on  tlUs  account,  and  having  afterwards  brought 
a  second  action  for  subsequent  damages,  in  order  to  prevent  alF  further  disputes  B*  agreed 
to  take  a  grant  from  A,  of  the  use  and  benefit  of  the  watercourse  so  widened  and  deepened, 
and  of  the  liberty  of  diverting  the  water  out  of  the  river.  By  lease  reciting  these  facts,  A., 
in  consideration  of  1500/.  paid  by  B, ,  demised  to  B,  the  use  of  the  watercourse  so  widened 
and  deepened  as  aforesaid,  aifd  the  free  liberty  of  diverting  so  much  of  the  water  of  tho 
river  into  and  along  the  watercourse  as  should  be  necessary  for  the  use  of  ^.'s  mills  haben- 
dum for  the  use  of  ninety-nine  years,  if  three  persons  thendu  named  sbould'so  long  live,  at 
an  annual  rent.  Soon  after  the  execution  of  this  deed  ^.'s  mill  was  destroyed.  2?.,  or 
those  claiming  uader  him,  continued  to  enjoy  the  wttercourst  and  tiie  use  of  the  water 
during  the  term,  and  paid  the  rent  The  lease  having  determined  by  the  death  of  the  last 
surviving  cestui  que  tie^  the  person  claiming  andor  the  ffraatee  continacd  to«enjoy  Uni 
watercourse  in  the  manner  described  in  the  grant,  and  paid  rent' for  it.  The  reversion  in 
the  lands,  upon  whicli  A,^%  mill  formerly  stood,  having  vested  in  C,  it  was  held  that  the 
latter  might  maintain  indebitatus  assumpsit  for  the  use  and  occupation  of  the  watercourse 
and  the  water  ranning  therein,  against  the  personi  who  claimed  under  B. 

and 
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and  acrofis  the  said  river,  stream,  or  watercourse,  and 
afthe  liberty  or  privil^ie  of  continuing  and  keeping  the 
said  wear  at  a  certain  height,  to  wit,  the  height  to  which 
the  same  had  bean  theretofore  raised ;  and  also  of  certain 
lands  and  premises  by  the  defendant,  and  at  his  special 
instance  and  request,  and  by  the  sufferance  and  per- 
mission of  the  plainti£^  for  a  long  time  before  then 
elapsed,  had  held,  used^  occupied,  possessed,  and  en-^ 
joyed.  Plea,  non-assumpsit.  At  the  trial  before  Little^ 
dale  J^  at  the  Monmouth  Spring  assizes  1825,  the 
following  appeared  to  be  the  facts  of  tlie  case:  For 
several  years  before  the  26th  of  Jwie  1764,  Lady  Ann 
HamiUon  had  been  seised  or  possessed  of  an  ancient 
com  or  grist  mill,  together  with  an  ancient  course  or 
stream  of  water  diverted  out  of  the  river  Gwilfyy  in 
the  coon^  borough  of  Carmarthen^  and  flowing  from 
tbenoe^  down^  unto,  and  for  tlie  use  and  service  of  the 
said  mill,  as  appurtenant  to  the  same.  And  BobeH 
Morgan,  the  grand&ther  of  the  defendant,  had  also  for 
several  years  been  possessed  of  three  ancient  millsf 
called  the  Priory  Millsj  situate  in  the  said  county 
borough,  together  with  a  certain  ancient  course  or  stream 
of  water  diverted  out  of  the  river  Gwillt/f  above  the 
saiil  stream  of  Lady  Hamilton^  by  means  of  a  head  wear 
formerly  erected  across  the  same  river,  and  running  and 
flowing  from  thence,  between  and  through  the  lands  of 
diveni  persons,  and  particularly  through  certain  lands 
of  Lady  H^  down  unto,  and  for  die  use  and  service  of 
his  mills  as  appurtenant  to  the  same.  And  lie  had 
lately  and  newly,  before  June  176i,  erected  upon  other 
lands  bdow  the  lands,  of.  Lady  //.,  and  on  or  near  to 
the  saki  last  mentioiietl  watenrourse,  ah  iron  furnaoe,' 
two  rolling  miBs,  and  other  works ;  and  it:  thereby  be^ 

came 
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1825.       came  necessary  for  him  to  have  a  much  larger  supply 
"■"""       of  water  for  the  use  and  service  of  his  mills  and  new 

Datis 

agamtt  erected  works,  than  had  theretofore  usually  flowed  along 
the  said  last  mentioned  watercourse;  and  he  had, 
therefore,  then  lately  widened  and  deepened  the  said 
last  mentioned  watercourse,  in  the  soil  and  freehold  of 
Lady  /f.,  within  her  said  lands,  for  the  purpose  of  re- 
ceiving and  conveying  a  greater  quantity  of  water  for 
the  use  and  service  of  his  mills  and  new  erected  works, 
and  likewise  raised  and  heightened  the  said  head  wear 
across  the  river  Gftvf'%,  about  twenty-one  inches  higher 
than  the  same  was  before,  and  ought  to  have  been,  and 
thereby  diverted  the  greatest  part  of  the  water  of  the 
river  Gmlly  into  the  said  watercourse,  for  the  use  and 
service  of  his  mills  and  new  erected  works;  so  that  the 
water  of  the  river  was  pi*evented  from  flowing  m  its 
ancient  course  down  to  the  mill  of  Lady  Hk  in  so  copious 
a  manner  as  it  had  theretofore  done^  and  thereby  the 
mill  of  Lady  H.  became  of  no  use  for  the  want  of  a  suf- 
ficient supply  of  water  for  working  the  same.  Lady  H. 
in  1762  brought  an  action  against  iZ.  Morgan,  and  re- 
covered SOL  damages  and  costs,  by  reason  of  the  deepen- 
ing and  widening  of  the  watercourse;  and  afterwards 
brought  a  second  action  in  the  Court  of  Exchequer  for 
the  recovery  of  subsequent  damages  sustained  by  her. 
In  order  to  put  an  end  to  the  same,  and  prevent  all 
further  suits  and  disputes,  R.  Morgan  agreed  to  take  a 
grant  and  lease  from  Lady  //.,  of  the  use  and  benefit 
of  the  watercourse  so  widened  and  deepened,  and  of 
the  liberty  of  diverting  so  much  of  the  water  of  the  river 
OwUbf  into  and  along  the  same,  as  should  be  convenient 
for  the  use  and  service  of  tlie  mills  and  new  erected 
works  of  him,  R>  Morgan.    By  lease  of  the  26th  ^ne 

176*,  re- 
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1764^  Inciting  tbe  fiu:ts  above  stated.  Lady  H.^  in  ooih  1825. 
nderatioii  <yf  the  sum  of  1500/.  paid  to  her  by  22.  MoT'-  ""^^ 
gOf  granted  and  demised  to  the  said  IL  Morgatiy  bis  j^gamat 
oecDtotSy  &C.9  all  the  fall  and  free  use  and  benefit  of 
Ifce  said  watercourse  within  tbe  lands  of  her.  Lady  H*f 
m  the  same  manner  as  it  was  then  widened  and  deepened 
IB  aforesaid,  and  tbe  full  and  free  liberty  of  diverting 
ind  turning  so  much  of  the  waters  of  the  river  Grmtly 
into  and  akHig  the  said  watercourse,  as  should  be  ne* 
cessary  and  convenient  ibr  the  use  and  service  of  the 
said  mills  and  new  erected  works  of  him,  JR.  Morgan. 
Habendum  from  the  24th  June  then  last  past,  for  ninety- 
nine  years,  if  three  persons  therein  named  should  so 
long  live,  at  a  rent  of  sixpence  per  annum.  The  deed 
contained  the  following  clause :  ^^  And  the  said  Lady  H^ 
for  tbe  considerations  aforesaid,  doth  for  herself  and  her 
imrsj  acquit,  release,  and  discharge  JR.  Marganj  his 
executors,  Sec,  of  and  from  all  actions,  causes  of  action, 
tre^Misses,  damages,  and  demands  whatsoever,  at  any 
time  heretofore  accrued  or  arisen,  for  or  by  reason  of 
the  widening  or  deepening  of  the  said  watercourse,  or 
diverting  the  water  into  and  along  the  same,  for  the  use 
of  the  mills  and  new  erected  works  of  him,  the  said 
JS.  Morgan/^  Soon  after  the  execution  of  this  lease, 
Lady  HamiltorCs  mill  was  pulled  down,  and  the  grantee 
and  those  who  claimed  under  him  continued  the  water- 
course^ widened  and  deepened  as  described  in  the  lease, 
lad  the  use  of  the  water  as  thereby  granted,  until  the  ex- 
|Hration  of  the  term.  Tbe  lease  expired  in  November 
1823,  by  the  death  of  the  then  last  surviving  cestui  que  vie. 
The  reversion  in  the  lands,  which  formerly  belonged  to 
Ladj HamiUonjhBd  become  vested  in  the  plaintifi*;  and  the 
defendant,  the  grandson  of  JB.  Morgan  the  lessee,  being 
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1825*        in  possession  of  th^  Priory  MiUsy  had  paid  rent  to  the 
"T  plaintiff  and  had  treated  with  him  for  a  renewal  of  the 

•j^ainu  grant  Upon  this,  evidence  it  was  otyected  at  the  trial, 
that  the  action  was  not  maintainable,  because  there  was 
no  consideration  for  the  promise.  It  was  admitted  th^t 
the  waiver  of  a  tort  was  a  good  consideration  for  a 
promise,  but  it  was  urged  that  the  plaintiff  could  not 
have  maintained  any  action  for  a  tort,  because  he  could 
not  shew  any  right  to  the  use  of  the  water,  neither  he 
nor  those  under  whom  he  claimed  having  had  any  mills 
for  a  period  of  sixty  years.  And,  secondly,  assuming 
that  such  an  action  might  be  maintainable,  it  ought  to 
have  been  brought  by  the  occupiers  of  the  lands,  and 
not  by  a  mere  reversioner.  The  learned  Judge  was  of 
opinion,  that  after  the  expiration  of  tlie  term  for  which 
the  privilege  was  granted,  the  grantor  or  the  persons 
claiming  under  her,  might  maintain  an  action  for  a  tort; 
for,  by  the  recitals  in  the  grant  of  1764,  it  was  admitted 
that  Morgan  the  grantee  had  committed  a  wrongful  act  by 
deepening  and  widening  the  watercourse,  and  continuing 
it  so  deepened  and  widened,  as  against  him  or  the  person 
claiming  under  him ;  therefore,  it  must  be  taken  that  the 
act  of  continuing  it  so  deepened  and  widened  would  have 
been  a  wrongful  act,  except  for  the  permission  granted  by 
Lady  H.  When  the  term,  therefor^  for  which  that  per- 
mission was  granted,  expired,  the  grantee^  or  the  party 
claiming  under  him,  was  guilty  of  a  wrongful  act  by  con* 
tinuing  the  watercourse  so  deepened  and  widened ;  and 
the  grantor  or  those  claiming  under  her  might  maintain 
an  action  for  ^  tort :  it  was  not  necessary,  however,  to 
decide  the  case  upon  that  ppint,  because,  by  taking  tbi^ 
grant,  the  grantee  admitted  that  Lady  //.  had  a  right 
tp  gr^t,  and  the  rent  Iiaving.  been  paid  during  the 

term. 
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term,  the  tide  of  the  grantor  was  admitted  till  the  end  of  1825. 
the  term,  and  the  grantee  or  die  party  claiming  under  — — * 
kim  having  after  the  end  of  the  term  continued  to  ngama 
occupy  the  wear  by  not  taking  it  down,  use  and  occu« 
patkm  was  maintainable  against  htm.  The  tenants  of 
the  phiintifF  could  not  have  maintained  this  action,  for 
ildioi^i  the  soil  mi^t  bare  been  granted  to  them  for 
a  term,  yet  it  must  have  been  subject  always  to  the  grant 
of  the  watercourse. 

A  verdtct  was  found  for  the  plainti£&  subject  to  the 
award  of  an  arbitrator,  and  liberty  was  reserved  to  the 
defendant  to  move  to  enter  a  nonsuit  Campbell  nov^ 
moved  accordingly,  and  relied  upon  the  objections  taken 
at  the  trial. 

Abbott  C.  J.  I  am  of  opinion  that  the  plaintiff  was 
emihlad  to  recover.  It  cannot  be  denied  that  the  de- 
faidant  had  received  great  benefit  from  continuing  the 
wear  and  the  watercourse  in  the  state  to  which  it  had 
been  brought  many  years  before.  The  bringing  it  into 
that  state  was  a  wrongful  act  by  die  defendant's  ancestor, 
and  Lady  HamiUonj  through  whom  the  plaintiff  claims; 
complained  of  this  act,  and  recovered  damages  in  an 
action.  A  contract  was  then  made  between  her  and  the 
defendant's  ancestor  to  grant  the  free  use  and  benefit  of 
die  watercourse  to  the  defendant's  ancestor  for  ninety* 
nine  years,  determinable  on  three  lives.  It  is  true,  that 
after  this  agreement  Lady  H.  abandoned  the  use  of  her 
own  mill,  and  perh^is  the  consideration  for  her  so  doing 
may  have  been  the  rent  payable  by  the  defendant.  The 
lease  has  expired,  and  die  defendant  having  continued 
to  enjoy  the  benefit  of  the  watercourse,  he  must  be  taken 
to  have  continued  the  enjojrment  of  it  by  the  permission 
of  the  owner  of  the  estate,  which  formerly  belonged  to 

the 
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1825.  the  grantor,  und  that  was  a  benefit  to  the  defendant^ 
*""■"  though  no  prejudice  to  the  plaintiff.  The  question  is, 
agahui  whether  the  plaintiff  is  to  have  any  thing  for  this  benefit 
which  the  defendant  has  received*  If  he  is  not,  the 
1500/.  paid  to  the  plaintiff's  ancestor  must  be  a  consi* 
deration,  not  only  for  the  release  of  damages  which  had 
then  actually  been  incurred,  but  for  the  enjoyment 
of  the  privilege  for  ever.  That,  clearly,  was  not  the 
intention  of  the  parties.  I  think,  therefore,  that  the 
defendant  having  recdved  a  benefit  by  the  permission 
of  the  plaintifi^  there  was  a  good  consideration  for  the  pro- 
mise, and  consequently  the  plaintiff  is  entitled  to  recoven 

« 

Bayley  J.  Lady  Hamilton  was  entitled  many  years 
ago  to  the  enjoyment  of  the  water,  and  it  was  wrong- 
fully applied  by  the  defendant's  ancestor  to  hb  use. 
Lady  HanUUcm  consented  that  the  defendant's  ancestor 
should  have  the  use  of  the  water  for  ninety-nine  years, 
^determinable  by  the  death  of  the  survivor  of  three  per* 
sons  agreed  upon.  At  the  expiration  of  the  lease.  Lady 
HamtUafif  or  her  real  representative,  had  a  right  to  have 
things  returned  to  their  former  state,  and  the  defendant, 
at  that  time^  could  have  no  right  to  have  the  extra 
quantity  of  water  Hvhich  he  enjoyed  under  his*  lease. 
Now,  as  she  had  sold  the  use  of  the  water  for  a  certain 
time  only,  unless  there  be  some  unequivocal  act  by  the 
defendant  to  shew  that  he  ceased  to  use  it  by  her  per- 
mission, or  that  of  the  person  who  claimed  tmder  her,  it 
is  clear  that  she  or  the  person  claiming  tinder  her  is 
entitled  to  a  reasonable  compensation  for  the  use  of  the 
water  so  enjoyed  by  her  permission* 

LiTTLBDALE  J.  cottcurred. 

Rule  refused. 
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FoRMAN  and  Fothergill  against  Doew^.        ^j!^2d. 

T^HIS  was  an  action  upon  two  promissory-notes,  of  By  Um  imol. 
^  Tcnt  debtor's 

which  one  was  for  66L  Ss.^  made  by  one  NorriSf  metiG.4, 
payable  to  the  defendant,  and. by  him  mdorsed  to  the  priaoiMr  it  to 
plaintiffi.     The  other  was  for  16/.  175.  6d.f  made  by  the  acheduiroon- 
defendant  payable  to  Thomas  Webb,  and  by  him  in-  ^^j"" 
dorsed  to  the  plaintiff.     Plea,  that  the  defendant  was  «np^on  ©^ 

*^  '  ef«ry  person  to 

discbarsed,  under  the  insolvent  debtor's  act,   on  the  whom  he  shall 

*^  be  indebted,  or 

1st  of  March  1822.     Replication,  that  he  was  not  disi  who  to  his 

knowledge  or 

charged,  and  issue  thereon.     At  the  trial  before  Little*  belief  shall 
dide  J.  at  the  Spring  assizes  for  Monmouth  1825,  the  creditor,  togo- 
plainti£&  proved  the  hand-writing  of  the  rodcez:  and  m-  pjj^^and 
dorser  of  the  notes ;  and  further;  that  they  were  given  to  S^^™^ 
JTumas  Webb  for  coals  shipped  to  defendant  under  the  ^"J*-  ^«"; 

'^^  that  It  was  suf- 

following  drcumstances :  The  plainti£&  carried  on  busi*  ^^^^  ^^r  the 

*^  prisoner  to  give 

ness,  at  Newport^  in  Monmoidhshire^  under  the  name  of  the  in  bit  Khedule 

a  description  of 

Argood  Coal  Company,  and  employed  Thomas  Webb  e^  his  debt,  suffi- 
tbeir  agent  at  that  place.     Between  February  and  June  tothecx«ditor 
1821,  he  shipped  to  the  defendant  five  cargoes  of  coals  applied  to  be 
(the  property  of  die  plaintiff).     An  invoice  was  sent  to  Jl^^^^h^ 
the  defendant  with  each  carso,  and  all  the  invoices  were  *^'  '*  •"^  , 

°  therefore,  where 

made  out  m  the  name  of  the  Argood  Coal  Company*  **>•  insolvent 

"^     had  ordered 

In  a  letter  of  the  9th  of  March  1821,  to  the  defendant,  coals  of ^.^., 

who  resided  at 

Webb  stated  to  him  that  Fothergill  owned  a  great  part  of  n,  in  Mon- 

mouthsMref  and 
the  ioToices  had  been  made  out  in  the  name  of  the  Argood  Coal  Company,  which  in  fact 
conastcd  of  two  partners  only,  one  of  whom  had  never  been  named  to  the  insolvent  as 
having  a  share  in  the  concern,  and  the  insolvent  in  his  schedule,  described  a  debt  of 
82/.,  doe  to  jf,  B.,  of  ^.  in  Monmouthtldre,  for  coals,  in  respect  of  which,  it  was  stated 
tbax  A,  B*  held  a%ccurit7,  which  was  the  subject  of  the  present  action,  and  the  debt  due  to 
the  plainti£&  was  82/.  25.  6<f.,  it  was  held,  that  the  schedule  contained  a  sufficient  descrip. 
tion,  of  the  names  of  the  persons  to  whom  the  insolvent  was  indebted,  and  the  amount  of 
]ihe  debt^  within  the  mefloing  of  the  statute. 

the 
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ld25.       the  concern:  and  afterwards,  in  conversation  with  the 
— — ^"       defendant,  on  the  latter  urging  Webb  to  take  a  bill,  he 
against       said  that  be  could  not,  for  if  be  did  so  he  should  be 
blamed'  by  his  employers.     Webb  left  the  plainti£&'  ser- 
vice in  Nooember  1821,  and  be  heard  nothing  of  defend- 
ant's application  to  be  discharged  until  i^r  that  time ; 
and  he  never  mentioned  tlie  subject  to  the  plaintiffs. 
The  defendant  proved  that  he  was  discharged  under  the 
insolvent  debtor's  act  on  the  1st  of  March  1822*     In 
his  sdiedule  there  was  the  ftdlowing  entry :  ^^  1820, 182  L 
Mr.  Humtts   Webb^   Pillgwenlli/f   Newportj  Monnundh^ 
skire,  82/.  admitted,  for  coals.     He  holds  a  bill  of  ex«* 
change  drawn  by  Mr.  Norn's  upon  and  indorsed  by  me. 
Date  and  other  particulars  I  cannot  state."     The  de* 
.scription  of  the  debt  in  the  order  of  discharge  was 
similar  to  that  contained  in  die  schedule.     It  was  ob- 
jeded  that  this  was  no  discharge  as  to  the  debt  due  to 
the  plaintifis ;  first,  because  their  debt  was  82^.  25.  6d»j 
and  the  debt  mentioned  in  the  schedule  was  82/. ;  and, 
secondly,  because  the  debt  in  the  schedule  was  described 
as  a  debt  due  to  Webb,  and  not  to  the  plaintifis.    Utiles 
dak  J.  inclined  to  lliink  that  Ae  debt  was  sufficiently 
described  to  inform  the  plain ti&  that  the  defendant 
sought  to  be  discharged  in  respect  of  the  debt  due  to 
them,  and  he  nonsuited  the  plainti£,  but  reserved  liberty 
to  them  to  enter  a  verdict  for  the  amount  a£  the  notes 
and  interest,  if  the  Court  should  be  of  opinion  that  the 
defendant  bad  not  been  duly  dischai^ged  as  to  the  debt 
due  to  the  plaindfis. 

W*  E.  Tcamkm  now  moved  accordingly.  A  party  is 
only  discharged  in  respect  of  the  debts  duly  described 
in  his  schedule,  and  specified  in  the  order  of  the  Court; 

Now 
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Now  here  there  was  no  debt  in  the  schedule  correspond-       1825. 
ing   in   amount  with   that  due  to  the  plaintiffs;  and, 
secondly,  the  schedule  did  not  contain  an  account  of       againu 

^  Drew. 

any  debt  due  to  the  plaintiffs,  but  only  of  a  debt  due  to 
Webb.  It  did  not  contain  a  full  and  true  uescnpaon  or 
the  person  to  whom  the  prisoner  was  indebted,  or  who 
to  hb  knowledge  and  belief  had  a  claim  to  be  a  creditor 
according  to  the  provisions  of  the  statute  1  G.4.  c.  119* 
5. 6.  Now  here  the  defendant  knew  by  the  invoices  that 
the  persons  constituting  the  Argpod  Coal  Company  were 
the  parties  with  whom  he  contracted.  This  was  not 
therefore  so  fiif*  a  debt  due  to  fVebb  that  the  defendant 
could,  if  sued  by  the  plaintiffi,  have  set  off  a  debt  due 
to  him  from  Webb^  Rabone  v.  WilUams{a\  George 
V.  Claggett.{b)  Nor  could  Webb  have  maintained  an 
action  in  his  own  name  against  the  defendant  for  the 
price  of  the  coals.  The  defendant,  therefore,  has  not 
described  iiilly  the  persons  to  whom  he  was  indebted ; 
nor  has  the  Court  specified  in  the  order  of  discharge 
the  debt  due  to  the  plaintifis. 

Abbott  C.J.  The  statute  1  G.4.  c.  119.  5.6.  re- 
quires that  the  prisoner  shall  within  a  certain  time  after 
presenting  his  petition,  deliver  into  the  court  a  schedule 
containing  a  full  and  true  description  of  every  person  to 
whom  such  prisoner  shall  be  then  indebted,  or  to  his  or 
her  knowledge  or  belief  shall  claim  to  be  his  or  her  cre- 
ditor, together  with  the  nature  and  amount  of  such 
debts  and  claims  respectively.  By  section  16.,  after 
such  petition  and  schedule  shall  have  been  filed,  the 
court  are  to  cause  notice  thereof  to  be  given  to  the 

(a)  7  r.  it  360.  (6)  7  T.  R.  359. 

Vol.  IV.  C  creditor 
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1825*        creditor  at  whose  suit  the  prisoner  shall  be  detained, 
„  and  to  the  other  creditors  named  in  the  schedule,  or  to 

FORMAK 

gainst  such  of  them'  as  the  court  shall  think  fit,  and  to  be  in-» 
serted  in  the  London  Gazette  and  other  newspapers, 
and  it  then  authorises  any  of  the  creditors  to  oppose  the 
prisoner's  discharge.  The  object  of  these  provisions 
is,  that  the  creditors  of  the  insolvent  should  have  notice 
of  his  application  to  the  court  to  be  discharged  under 
the  act,  and  I  think  the  words  of  the  sixth  section  ought 
to  receive  a  liberal  construction.  If  we  were  to  con- 
strue them  literally,  it  would  follow  as  a  consequence 
that  Tin  insolvent  who  had  traded  with  a  company  (not 
(I  corporation),  would  be  compelled  to  insert  in  his  sche- 
dule the  names  of  all  the  partners,  however  numerous. 
Now  that  would  impose  great  difficulties  upon  insoU 
vents,  and  would  be  attended  with  great  inconvenience. 
Construing  the  words  of  the  sixth  section  liberally  with 
reference  to  the  object  which  the  legislature  may  be  sup- 
posed to  have  had  in  view,  it  seems  to  roe  that  the  true 
question  is,  whether  the  schedule  contains  a  description 
of  the  debt  sufficient  to  excite  the  attention  of  the  cre- 
ditor if  he  had  read  it.  Now  two  objections  have  been 
taken  to  this  schedule;  first,  it  does  not  contain  a  true 
description  of  the  amount  of  the  debt;  and,  secondly, 
that  it  does  not  contain  a  true  description  of  the  names 
of  the  creditors.  Now  as  to  the  amount,  there  is  a 
difference  of  2s.  6d,  only  between  the  debt  due  to  the 
plaintiffs  and  that  described  in  the  schedule.  That  dif- 
ference is  so  small  that  it  could  not  have  been  intended, 
nor  could  it  indeed  have  the  effect  of  misleading  the 
creditor.  If  the  sum  mentioned  in  the  schedule  varied 
materially  from  that  due  to  the  plaintiffs,  that  might  be 
evidence  of  an  intention  to  mislead  the  plaintiffs,  but 

that 
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that  not  being  so,  the  debt  was  sufficiently  described  as  1825. 
to  amount.  The  other  objection  is.  that  the  schedule  _ 
does  not  contain  a  full  and  true  description  of  the  per-  njoim* 
sons  to  whom  the  prisoner  was  indebted.  Now  it  was 
impossible  for  the  defendant  to  name  one  of  the  plain- 
tiflF«,  for  he  never  knew  or  heard  of  him ;  he  always 
dealt  and  corresponded  with  Webb.  It  is  true  that 
FathergiU  was  mentioned  by  Webb  in  a  letter,  as  having  a 
large  share  in  the  concern,  and  that  in  a  conversation 
with  the  defendant,  Webb  declined  taking  a  bill  from 
him  on  the  ground  that  if  he  did  he  would  be  blamed 
by  his  emphyei'Sy  and  from  that  expression  alone  could 
the  defendant  have  any  reason  to  think  that  Webb  had 
more  than  one  employer.  Webbj  indeed,  delivered  to 
the  defendant  invoices  in  which  he  was  made  debtor  to 
the  Argood  Coal  Company,  but  that  was  perfectly  con- 
sistent with  the  fact  of  Webb's  being  a  party  jointly 
concerned.  Besides,  the  defendant  might  fairly  suppose 
that  Webby  who  was  the  holder  of  the  two  promissory 
notes  was  a  partner  in  the  company.  There  being  no 
evidence,  therefore,  to  shew  that  the  defendant  had  any 
intention  to  mislead  his  creditors;  and  the  mode  in 
which  the  debt  is  described  in  the  schedule  being  calcu-^ 
ated  to  notify  to  the  plaintiffs  that  the  defendant  sought 
to  be  discharged  in  respect  of  their  debt,  I  think  that 
the  provisions  of  the  act  of  parliament  have  been  com- 
plied with,  and  that  the  defendant  was  duly  discharged 
as  to  that  debt 

Bayley  J.  If  the  plaintiffs  had  looked  at  the  sche- 
dule they  must  have  known  that  the  debt  there  men- 
tioned as  a  debt  due  to  Webb,  was  intended  to  describe 
a  debt  due  to  them,  for  it  is  stated  to  be  a  debt  due  for 

C  9  coals. 
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1825.       coals,   and  that   Webb  held  one  of  the  very  securities 
p  ^  ^         upon  which  the  plaintiffs  are  now  suing.     That  being 
ajonin        gQ    I  think  that  the  debt  due  to  the  plaintiffs  was  suffi- 
ciently  described  within  the  meaning  of  the  sixth  section 
of  the  1  G.  4.  c.  119.9  and  consequently  that  the  defend- 
ant was  duly  discharged. 

Rule  refused,  (a) 


(a)  Wood  ▼.  Jowett,  Assuropsit«upon  a  p^tmiissory  note  signed  by 
the  defendant  and  two  other  persons  named  Shaw  and  Linley  for  501*  t 
bearing  date  the  S5th  day  of  Attest  1819,  and  payable  on  demand.  The 
defendant  pleaded  his  discharge  as  an  insolvent  d^tor  under  the  1  G<  4. 
c.  119.  «.  28.  The  cause  was  tried  before  Crots  Seijt.  at  the  Spring  as- 
siztM  for  the  county  of  York^  1825 ;  and  the  only  question  was,  whether 
the  debt  in  question  was  sufficiently  described  in  the  defendant's  schedule* 
James  Frilh,  the  attesting  witness  to  the  defendant's  signature  of  the  pro- 
missory note,  proved  that  he  was  secretary  to  a  benefit  society,  by  whom 
the  money  was  lent  to  Shaw,  the  defendant  Jowett  and  Linley  being  his 
sureties.  Tlie  money  was  paid  to  Shaw,  and  the  note  was  signed  by  the 
three  at  Jowett's  house.  The  plaintiff's  name  was,  with  his  sanction,  used 
in  every  note  given  to  the  society.  The  society  was  held  at  the  house  of 
one  Edward  Beat,  a  victualler  in  Sheffield,  There  was  also  another 
victualler  in  Sheffield  whose  name  was  Benjamin  Beat,  Frith  was  not 
clerk  to  any  other  society  held  at  the  house  of  Beat,  and  Jowett  knew  that 
he  was  secretary,  and  this  was  the  only  debt  Jowett  owed  to  that  society. 
In  the  defendant's  schedule  there  was  the  following  entry  :  "1820.  James 
Frith,  of  Sheffield,  secretary  to  •  money  society  held  at  the  house  of  Jl  Beat 
of  Sheffield,  victualler,  50/.'*  The  nature  of  the  debt  was  described 
as  follows :  '<  On  a  promissory  note  with  WiUiam  Shaw  of  Sheffield,  saw 
maker,  and  WiUiam  Rose  of  Wadsley,  near  Sheffield,  cutler."  Upon  this 
evidence  the  learned  Judge  directed  the  jury,  if  they  believed  that  the 
debt  described  in  the  schedule  was  not  intended  to  describe  the  debt  in 
question,  or  that  it  was  inaccurately  described  with  intent  to  deceive  or 
mislead,  or  that  it  had,  in  fact,  deceived  or  misled  any  of  the  defendant's 
creditors,  to  find  their  verdict  for  the  plaintiff;  but  if,  on  the  contrary, 
they  believed  the  debt  described  in  the  schedule  was  intended  for  the 
debt  in  question,  and  that  the  variance  was  a  mere  mistake,  without  any 
evil  intention  or  any  injurious  effect,  then  for  the  defendant  The 
jury  found  for  the  defendant.  Tindal,  in  Easter  term,  obtained  a  rule 
nisi  for  a  new  trial,  upon  the  ground  that  the  debt  due  to  the  plain- 
tiff was  not  duly  described  in  the  schedule,  inasmuch  as  the  debt  in 
he  schedule  was  dtacribed  to  b«  a  debt  du«  to  James  FfiHk  of  Sheffield, 

secretary 
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"cretary  to  a  moocy  society  held  at  the  house  of  J".  Beat  of  Sheffldd,  1826. 

ivctuaUer.     Now  the  debt  claimed  in  this  action  was  due  to  H^oodf  and  it  ._ 

appeared  that  the  society,  who  lent  the  money,  was  held  at  Edward  Beat\  Foemav 

and  not  at  J.  BeaCu ;  and  the  debt  was  described  to  be  due  on  a  pro-  o^anH 


missory  note  with  IT.  Skaw  and  W.  Rote  of  Waddey.  Now  Ro$e  was  not 
a  party  to  the  note  by  which  the  plaintiff's  debt  was  secured.  At  the  sit. 
tings  after  Trhuty  term  Brougham  was  heard  against  the  rule,  and  Tmial 
cootrL  The  above  case  of  Forman  ▼.  Drew  was  cited,  and  the  Court 
held,  that  as  the  description  of  the  debt  in  the  schedule  was  not  intended 
to  mislead,  nor  could  have  the  effect  of  misleading  the  creditor,  it  was 
sufficient ;  and  it  was  said  that  the  plaintiff,  being  informed  by  the  plea 
that  the  defendant  intended  to  insist  upon  his  discharge,  had  it  in  his 
power  to  prore  by  Frith,  if  the  fact  were  so,  that  be  had  been  misled  by 
thesdiednle. 

Rule  discharged. 


Nicholson  against  Coghill.  jw*yf 

Apnl  9Sdt 

CASE  for  a  malicious  arrest     Plea,  not  iniilty.     At  -^  wrested  A 
.  •  .         on  an  affidath 

the  trial  before  Bayley  J.,  at  the  last  Spring  assizes  of  debt  for 
for  Yorkshire,  it  appeared  that,  on  the  7th  of  December  his  me,  bat  did 
1824,  Coghill  levied  a  plaint  against  Nicholson  in  the  until  ruled  to 
sheriff's  court  at  York,  and  having  made  an  affidavit  of  Jftenrar^  di^?* 
debt  for  money  paid  to  the  use  of  Nicholson,  caused  him  co°t»n"ed  the 

^  ^  '  action  and  paid 

to  be  arrested.     The  next  court  was  holden  on  the  1 0th  the  costs: 

Held,  that  thia 

of  December,  and  so  from  Week  to  week.     On  the  1 7th  was  suflkient 

primA  facie 

Coghill  was  ruled  to  declare,  and  he  filed  a  declaration  evidence  of 
on  the  24th.     Nicholson  having  pleaded,  gave  a  rule  to  absence  of  pro- 
reply  ;  but  Coghill^  on   the  29th  of  Lecember,  caused  support  an  ac- 
Nicholson  to  be  discharged  out  of  custody,  and  on  the  {jrioug^iJi^JJ^ 
31st  discontinued  the  action  and  paid  the  costs.     For 
the  defendant  it  was  contended,  that  this  was  not  evi- 
dence of  malice  or  the  want  of  probable  cause,  and  that 
the  plaintiff  must  therefore  be  nonsuited.     The  learned 
Judge  overruled  the  objection,  and  held,  that  under  the 
circumstances  of  this  case,  it  was  for  the  defendant  to 

C  S  shew 
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shew  that  he  had  probable  cause,  but  gave  the  defendant 
leave  to  move  for  a  nonsuit.  The  plaintiff  having  ob- 
tained a  verdict) 

HoU  now  moved  according  to  the  leave  reserved.  In 
actions  of  this  description  it  has  always  been  held,  that 
the  plaintiff  is  bound  to  make  out  the  existence  of  malice 
and  the  want  of  probable  cause,  Gibson  v.  Charters,  {a) 
{^Bayley  J.  In  that  case  there  was  originally  a  good 
cause  of  action,  but  the  money  was  paid  before  the 
arrest  actually  took  place.]  Sinclair  v.  Eldred  {b)  is  ex- 
pressly in  point  There  the  plaintiff  had  been  arrested 
and  put  in  bail,  the  defendant  took  no  further  steps,  and 
judgment  of  non  pros,  was  signed.  Upon  this  evidence 
the  plaintiflF  at  the  trial  recovered  a  verdict,  but  a  non- 
suit was  afterwards  entered,  and  Mansfield  C.J.  said, 
that  the  circumstance  of  not  proceeding  in  an  action 
was  not  alone  evidence  sufficient  to  prove  malice  and 
support  the  action  for  a  malicious  arrest,  for  it  was  con- 
sistent with  the  case  of  a  plaintiff  losing  the  evidence  of 
his  claim  after  the  commencement  of  the  action.  The 
same  argument  is  applicable  in  the  present  case.  This 
action  stands  on  the  same  footing  as  actions  for  a  ma- 
licious prosecution,  and  there  the  plaintiff  must  shew 
malice  and  the  want  of  probable  cause ;  and  it  is  not 
sufficient  to  prove  that  the  plaintiff  was  acquitted  for 
want  of  the  prosecutor's  appearing  when  called,  Purcell 
V.  M^Namara.  (c) 


Abbott  C.  J.     I  am  of  opinion,  that  at  the  trial  of 
this  cause,  evidence  was  given  which  made  it  the  duty 


(a)  SB.  j- P.  129. 


(6)  4  Taunt.  7.  (c)  9  East,  561, 
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of  the  learned  Judge  to  leave  the  questions  of  malice 
and  the  absence  of  probable  cause  to  the  jury.  Thii 
differs  from  all  the  cases  which  have  been  cited,  for  the 
present  defendant  was  the  actor  in  putting  an  end  to 
the  former  action,  he  voluntarily  discontinued  it ;  and  it 
is  also  material  to  attend  to  tlie  facts  and  dates  that  ap« 
peared  in  evidence.  On  the  7th  of  December  the  affi- 
davit of  debt  was  made,  and  the  arrest  took  place ;  Cog* 
kin  did  not  declare  until  he  was  urged  on  by  the  present 
plaintiff,  and  on  the  3 1st  of  the  same  month  he  discon* 
tinued  the  action.  The  very  short  interval  between  the 
arrest  and  the  abandonment  of  the  action,  does  not  lead 
one  to  suppose,  that  during  that  time  any  change  took 
place  in  CoghilFs  means  of  proving  his  cause  of  action  \ 
it  must  therefore  be  supposed,  that  he  had  no  such  right 
at  first  That  wa«  a  question  for  the  jury,  and  con- 
sidering the  dates  of  the  various  steps  in  the  transaction, 

and  that  the  present  plaintiff  was  always  anxious  to  pro- 
ceed; and  that  then  Coghill  voluntarily  abandoned  his 

action,  I  cannot  say  that  the  jury  have  come  to  a  wrong 

conclusion. 


186£. 
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HoLHOYD  J.  In  order  to  support  actions  of  this 
nature,  two  ingredients  are  necessary  —  malice,  and  the 
want  of  probable  cause;  and  evidence  must  be  given  on 
the  part  of  the  plaintiff,  from  which  they  may  be  in- 
ferred. Here  I  think  that  there  was  some  evidence  to 
be  left  to  the  jury,  and  that  in  the  absence  of  any  answer 
to  it  they  were  justified  in  finding  for  the  plaintiff.  The 
ground  of  the  discontinuance  was  peculiarly  within  the 
knowledge  of  the  plaintiff  in  the  former  action,  and  he 
might  have  proved  it.  In  actions  for  a  malicious  pro- 
secution it  has  been  held  that  evidence  of  the  bill  having 

C  4  been 
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1825.        been  thrown  out  by  the  grand  jury  is  sufficient  to  war- 
^-  rant  an  inference  of  the  absence  of  probable  cause.     So 

Nicholson  ^ 

w^  in  this  case  I  think  that  malice  and  the  absence  of  pro- 
bable cause  may  be  inferred  from  the  discontinuance, 
that  being  the  act  of  the  present  defendant,  and  not 
having  been  explained  by  him. 

.  LiTTLEDALE  J.  I  thiuk  there  was  sufficient  pritoi^ 
fisu^ie  evidence  in  this  case,  and  that  the  onus  of  proving 
a  probable  cause  for  the  arrest  was  thereby  cast  on  the 
defendant  In  Sinclair  v.  Eldred  there  was  judgment 
of  non  pros.  The  plaintiff  might  by  a  mistake  suffer 
that  to  be  signed  even  although  he  were  desirous  of  con- 
tinuing the  suit 

Bayley  J.  I  felt  a  ,great  difficulty  in  calling  upon 
the  plaintiff  to  give  further  evidence  in  this  case.  He 
was  arrested  on  an  affidavit  of  debt  for  money  paid  to  his 
use,  and  the  ground  of  the  arrest  was  peculiarly  within 
the  knowledge  of  the  present  defendant.  In  BuU^ 
N.P.  14.  it  is  said,  with  reference  to  actions  for  a  mali- 
cious prosecution,  that  where  the  facts  be  in  the  know- 
ledge of  the  defendant  himself  he  must  shew  a  probable 
cause,  though  the  indictment  be  found  by  the  grand 
jury,  or  the  plaintiff  shall  recover  without  proving  ex- 
press malice.  I  think  that  is  applicable  to  the  present 
case,  and  that  the  verdict  found  for  the  plaintiff  ought 
not  to  be  disturbed. 

Rule  refused. 
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£wER  against  Ambrose  and  J.  Baker.         wednnda^, 

A  SSUMPSIT.     Plea  in  abatement  by  Ambrose^  that  Whert  a  wit- 

S.  Baker  should  hare  been  joined.  J.  Baker  suffered  at  law  gava 
judgment  by  de&ult  At  the  trial  before  GaseleeJ^  at  the  Slril^lnth 
Suffolk  Spring  assizes  1820,  the  plaintiff  called  Samuel  ^i^^ 
Baker  as  a  witness,  who  deposed  that  he  never  was  in  •''^*°  ^?  ■■ 
partnership  with  the  defendant.    Ambrose  produced  an  S}*^*^' 

""^^^■^    a4PB^  W 

examined  copy  of  an  answer  in  chancery  sworn  to  by  •ttminad  coiij 

ofthataaawar 

the  witness.    It  was  objected  that  the  original  should  was  adniMibla 
have  been  produced.     The  learned  Judge  overruled  him,  and  Uiat 

2a   ^^pam   vft^^fr  ««^^_ 

the  objection,  and  the  defendant  obtained  a  verdict,  rrinij  tu  pm 
and  now  JS^^ 

R-ere  Serjt  moved  for  a  rule  nisi  for  a  new  trial,  on 
the  ground  that  the  examined  copy  of  the  answer  was 
improperly  received  in  evidence ;  and  he  contended  that 
as  the  answer  was  produced  to  contradict  the  witness, 
and  therefore  to  shew  that  he  had  been  guilty  of  per- 
jury, it  was  to  be  considered  as  in  the  nature  of  a  crimi- 
nal proceeding,  and  if  so  the  original  answer  should 
have  been  produced,  Bex  v.  Morris  (a).  Lady  Dartmouth 
V.  Boberts{b)j  Bex  v.  Benson,  (c) 

Per  Curiam.  The  evidence  admitted  in  this  case 
might  indeed  be  prejudicial  to  the  character  of  the  wit- 
ness, but  the  attempt  to  contradict  him  cannot  be  con- 
sidered  as   in   the  nature   of  a  criminal   proceeding, 

(a)  Sj9tirr.  1189.         (b)  16  East,  884,         (c)  2Camp.S08. 

although 
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1825.  although  the  evidence  then  given  might  be  the  ground 
""""^  for  subsequent  criminal  proceedings.  The  examined 
againsi       copy  of  the  answer  was  therefore  properly  admitted. 

Rule  refused  on  that  point,  but  granted  on  the 
ground  that  the  verdict  was  against  evidence. 


Saiurdd^,  CiiozER  agaitist  Pilling  and  Moore. 

A  plaintiff  ■      1")ECLARATI0N  stated,  that,  in  Michaelmas  term 

bound  to  ac        JL/ 

cept  from  a  de^  3  G.  4.,   Pitting   had   recovered   a   judgment    for 

cuitody  under    54/.  195.,  and  for  the  obtaining  satisfaction  of  a  certain 

debt  and  costs,   residue  of  the  damages  (part  having  before  been  satisfied) 

in^^is^ctioii     ^"^  ^^^  *  ^^  ^^  indorsed,  to  levy  32/.,  besides  pound- 

of  bbd6fat,and  g^^.  ^^^  ^^  ^^^  ^^^  ^^^  delivered  to  the  sheriflF  so  in- 
to sign  an  au-       ^    ' 

thority  to  the     dorsed  to  be  executed ;  that  the  sheriff  afterwards  arrested 

sheriff  to  dis- 
charge the  de-    tbc  plaintiff^  and  detained  and  had  him  in  custody  under 

fendant  out  of  ,  .     .  ^       . 

custody.  And  the  writ,  and  the  plaintiff  being  in  custody  as  aforesaid, 
the  case  will  afterwards,  to  wit,  on,  &c^,  at,  &c.,  tendered  and  offered 
pfainUff  for*  ^  P^y  ^  ^®  defendant  Pitting,  by  the  hands  of  the*  de- 
ously^^wed'    ^nclant  Moore,  as  his  attorney,  a  large  sum,  to  wit,  the 

Se^^fu^ruf  *"™  ^^  ^*^  *^**»  ^^  ^"^^  satisfaction  and  discharge  of  the 
sign  the  dis-  damages,  costs,  and  charges  so  adjudged  to  the  defend- 
cient  priniA       ant  Pitting,  being  the  sum  indorsed  on  the  writ,  together 

facie  of  malice 

in  the  absence  with  poundage  and  lawful  expences,  and  being  the  whole 
stances  to  rebut  amount  lawfully  due  or  demandable  of  and  from  the 
tionf  ^"""^  plaintiff  to  the  defendant  Pitting  under  the  writ,  and  de- 
manded of  the  defendant  Moore,  as  such  attorney,  to  re- 
ceive the  same,  in  full  discharge  and  satisfaction  of  the 
said  damages,  costs,  and  charges,  and  sheriff's  poundage, 
and  to  instruct  and  inform  the  said  sheriff  that  the  same 
were  satisfied,  and  to  give  the  said  sheriff  authority  to 
dbcharge  the  plaintiff  from  his  custody  under  the  writ; 

yet 
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yet  defendant,  Moore,  wilfully  and  maliciously  intending        1S9B* 
to  oppress,  harass,  and  injure  the  plaintiff,  and  to  cause       ^ 

CmoiiE 

mm  to  be  longer  imprisoned  and  detained  by  the  sheriff  ogmnH 
uoder  the  writ,  without  any  reasonable  cause  whatever, 
wilfully  and  maliciously  refused  to  accept  the  money 
tendered,  in  discharge  of  the  damages,  costs,  &c.  &c., 
and  did  not  nor  would  instruct  the  sheriff  that  defend* 
ant,  PiUingj  was  satisfied  of  his  damages,  &c.,  nor  give 
authority  to  the  sheriff  to  release  the  plaintiff  out  of  his 
custody,  under  the  writ  aforesaid,  whereby  and  by 
reason  of  the  conduct  of  the  defendants  in  that  behalf* 
the  plaintiff  was  detmned  in  custody  under  the  writ  for 
a  long  space  of  time,  to  wit,  &c.  There  were  other 
counts  stating  the  tender  to  have  been  made  to  Pilling 
by  the  hands  of  Moore,  and  a  refusal  by  both  the 
defendants  to  accept  the  money,  or  to  instruct  the 
sheriff  to  discharge  Crozer,  Plea,  not  guilty.  At 
the  trial  before  Bayley  J.,  at  the  Spring  assizes  for  the 
county  of  York,  1825,  the  plaintiff  proved  the  issuing  of 
the  ca.  sa.,  &c.,  on  the  28th  of  November  1822,  and  the 
arrest  of  the  plaintiff  Crozer.  Soon  after  Crozer  had 
been  arrested  under  the  ca.  sa.,  he  gave  notice  of  his  in* 
tention  to  take  the  benefit  of  the  insolvent  act,  and  he 
was  opposed  by  defendant,  Pilling,  on  the  ground  that 
he  had  not  inserted  in  his  schedule  certain  property,  and 
he  was  remanded  for  that  cause  by  the  court.  In  Fe^ 
bruary  1824  the  debt  and  costs,  amounting  to  347.  135., 
were  tendered  to  the  defendant,  Moore,  as  the  attorney 
of  Pilling,  and  he  at  the  same  time  was  requested  to 
give  an  order  to  the  sheriff  to  discharge  Crozer  out  of 
custody.  The  defendant,  Moore,  refused  to  give  the 
order  for  the  discbarge,  upon  the  ground  that  Crozer 
was  indebted  to  Pitting  on  account  of  costs  incurred  in 
opposing  his  discharge  under  the  insolvent  debtors'  act. 

An 
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1885«  An  application  was  afterwards  made  to  PiUing^  and  he 
""— ^  stated  that  he  should  leave  the  matter  entirely  to  the 
asainii  defendant,  Moore.  It  was  objected  on  the  part  of  the 
defendant)  that  the  action  was  not  mamtainable,  on  three 
grounds ;  first,  because  a  plaintiff  was  not  bound  by  law 
to  discharge  a  defendant  taken  in  execution  upon  a 
tender  of  the  debt  and  costs,  but  that  it  could  only  be 
lawfully  done  by  an  order  of  the  court  out  of  which  the 
writ  issued;  and,  therefore,  that  if  the  defendants  had 
given  authority  to  the  sheriff  to  discharge  Crozer^  the 
sheriff  would  not  have  been  justified  in  discharging  him ; 
secondly,  that  the  tender  ought  to  have  been  made  to 
the  defendant,  Pilling,  and  not  to  his  attorney,  Moore ; 
and,  thirdly,  that  there  was  no  evidence  of  malice,  inas- 
much as  the  costs  of  opposing  the  insolvent  was  a  debt 
bona  fide  due  to  Pilling.  As  to  the  first  point,  the 
learned  Judge  was  of  opinion,  that  the  plaintiff  was 
bound  to  accept  the  debt  and  costs,  tendered  in  satis- 
faction of  his  debt,  and  to  give  authority  to  the  sheriff  to 
discharge  the  defendant.  As  to  the  second  point,  he 
was  of  opinion  that  the  attorney  upon  the  record  was 
the  person  to  whom  payment  ought  to  have  been  made. 
As  to  the  third  point,  the  learned  Judge  told  the  jury, 
that  there  being  no  foundation  for  the  refusal  of  the  dis- 
charge, that  refusal  was  wrongful,  and  that  it  was  for 
them  to  consider  whether  it  was  not  maliciously  done. 
The  jury  found  a  verdict  for  the  plaintiff,  with  50/.  da- 
mages. 

F.  Pollock  now  moved  for  a  new  trial.  First,  he 
contended,  that  the  debt  and  costs  ought  to  have  been 
paid  or  tendered  to  the  plaintiff,  and  not  to  his  attorney 
upon  the  record,  [Upon  this  pomt  the  Court  intimated 
a  clear  opinion  that  the  attorney  upon  the  record  was 

the 
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die  proper  person  to  receive  payment  of  the  debt  and 
costs,  and  that  the  tender  was  properly  made  to  hun.] 
Secondly,  the  action  is  not  maintainable,  because  a 
plaintiff  is  not  bound  by  law,  after  a  defendant  is  in 
custody  under  a  ca.  sa.,  to  give  an  authority  to  the  offi- 
cer of  the  law  to  discharge  the  defendant  out  of  cus- 
tody, upon  a  tender  of  the  debt  and  costs.  The  defend- 
ant is  in'  custody  by  virtue  of  a  writ  founded  on  a  judg- 
ment of  a  court  of  law,  and  the  sheriff  is  entitled  to 
have  the  authority  of  the  court  out  of  which  the  writ 
issues  for  the  discharge  of  the  prisoner.  In  Taylor  v. 
Baker  {a)  two  judges  were  of  opinion  that  payment  to 
the  marshal  was  no  discharge,  as  against  the  plaintiff  at 
whose  suit  the  party  was  in  execution ;  but  Wilde  J.  was 
of  a  different  opinion.  [_Bayley  J.  In  2  Leoinzy  20S.y 
the  court  is  said  to  have  decided,  that  the  plea  of  pay- 
ment to  the  marshal  was  bad,  because  the  marshal  was 
not  to  receive  the  debt,  but  only  to  detain  the  defend- 
ant in  custody  until  he  paid  it  to  the  plaintiff.  So  that 
it  seems  to  have  been  considered  in  that  case,  that  the 
marshal  or  sheriff  has  authority  only  to  detain  the  de- 
fendant in  custody  until  the  debt  be  paid  to  the  plains 
tiff;  and  if  payment  can  be  made  to  the  plaintiff  alone, 
it  must  follow  that  it  is  his  duty  to  accept  the  debt  and 
costs  when  they  are  tendered.]  It  was  certainly  held, 
in  SLackford  v.  Austen  (i),  that  payment  of  the  debt  and 
costs  to  the  sheriff  was  no  discharge,  as  against  the 
plaintiff;  but  a  defendant  taken  in  execution  can  only 
be  discharged  out  of  custody  by  authority  of  the  court 
out  of  which  the  process  issues;  for  it  was  the  duty  of 
the  defendant  to  have  paid  the  debt  and  costs  before 


1825. 


CRomt 


(a)  2  Z».  203.     S  iTcAfc,  748.  788. 


{b)  I4ii:aj<,468. 
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1825.       the  writ  issued.     In  Burmestej-  v.  Hilch{a)  the  court 
^  refused  to  permit  the  defendant  to  pay  into  court  the 

ognnat  debt  and  costs,  up  to  a  certain  day  after  the  action 
brought  (thereby  excluding  the  costs  of  the  declaration 
delivered)  upon  the  ground  of  an  offer  to  pay  the  debt 
and  costs  up  to  that  period,  without  having  made  a 
tender  before  action,  or  obtaining  the  common  rule  for 
staying  proceedings,  on  payment  of  debt  and  costs,  up 
to  the  time  of  the  application.  In  Scheibel  v.  Fairburn  {b) 
it  was  held,  that  an  action  on  the  case  would  not  lie 
against  a  party  suing  out  a  writ  of  capias  ad  responden- 
dum, if  he  neglect  to  countermand  it  after  payment  of 
the  debt  at  least,  unless  mah'ce  be  averred.  In  Com. 
Dig.  tit.  Execution f  C.  1 3.,  it  is  said  ^'  a  man  in  exe- 
cution shall  not  be  discharged  upon  affidavit  though 
there  be  cause,  but  ought  to  have  a  supersedeas  or  other 
matter  of  record ;"  and  there  is  no  precedent  of  any 
such  declaration,  nor  any  intimation  of  any  such  action 
having  ever  been  brought  with  success,  nor  any  autho- 
rity in  any  book  of  practice  or  of  general  law  laying  it 
down  as  the  duty  of  a  plaintiff  to  assist  in  the  discharge 
of  a  defendant  by  any  act  whatever.  In  an  unreported 
case  of  Locker  v.  MorrisoHj  tried  in  London  before  Lord 
Ellenborougkf  which  was  an  action  against  a  party  for 
refusing  to  accept  the  debt  and  costs,  and  to  give  a 
discharge  to  the  marshal,  that  learned  Judge  held  that 
the  action  would  not  lie,  and  nonsuited  the  plaintiff. 
[^BayleT/J.  How  is  the  defendant  in  execution  to  get 
out  of  custody  ?]  "  There  must  be  some  legal  mode, 
independent  of  any  act  of  the  plaintiff,  as  in  the  event 
of  his  refusal  to  authorize  the  discharge,  the  party  in 

(a)  13  East,  551 .  (6)  1  Bos,  j-  PuL  388. 

custody, 
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custody,  supposing  the  action  to  lie,  might  get  damages  1825. 
for  his  detention,  but  not  bis  liberty,  which  he  waa  /T"^*" 
legally  entitled  to.  agamu 

Abbott  C.J«  I  think  there  ought  not  to  be  any 
rule  in  this  case.  The  general  question  is,  whether  in 
a  case  where  the  defendant  has  been  taken  in  execution 
under  a  ca«  sa.,  and  tlie  whole  sum  due  to  the  plaintiff 
has  been  tendered  to  him  or  his  attorney,  he  the  plaintiff 
is  bound  to  receive  the  money  and  to  sign  an  authority 
to  the  sheriff  to  discharge  the  prisoner.  Supposing 
that  point  to  be  in  favour  of  the  plaintiff,  then  a  ques- 
tion peculiar  to  this  case  arises,  whether  the  refusal  to 
discharge  was  unlawful  and  malicious.  In  considering 
the  general  question  it  is  important  to  have  regard  to 
the  power  of  taking  and  detaining  a  party  in  execution. 
It  has  been  decided,  in  Clachfard  v.  Austin,  that  a 
sheriff  is  not  bound  to  receive  the  money,  and  that 
if  be  does  receive  it,  the  payment  to  him  is  no  dis-> 
charge  of  the  debt  as  against  the  plaintiff.  I  believe 
the  uniform  practice  since  that  decision  has  been 
for  the  sheriff  not  to  receive  the  debt  and  costs.  It 
being  established  that  the  sheriff  has  no  authority 
to  receive  the  money  and  give  the  prisoner  his  dis- 
charge, the  question  now  arises,  whether  the  plain- 
tiff in  the  case  is  bound  to  accept  the  debt  and  costs 
when  tendered  to  him,  and  to  give  authority  to  the 
officer  of  the  law  to  discharge  him  out  of  custody.  If 
we  were  to  decide  that  a  plaintiff  is  not  bound  to  accept 
the  debt  and  costs,  the  consequence  may  be,  that  a 
party  taken  in  execution  at  the  end  of  Trinity  term, 
may  remain  in  prison  until  Michaelmas  term,  unless  one 
of  the  Judges  of  the  court  in  which  the  action  is  brought 

happens 
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1825.  happens  to  be  in  town.  According  to  the  habits  pre^ 
~~^  vailing  a  century  ago,  a  Judge  was  rarely  in  town  dur- 
againu  ing  the  vacation.  But  on  full  and  mature  consideration 
I  am  of  opinion,  that  when  a  debtor  offers  to  a  cre- 
ditor all  the  money  due  to  him,  it  is  the  duty  of  the  cre- 
ditor in  point  of  law  to  accept  the  same  in  satisfaction 
of  his  debt,  and  to  give  an  authority  to  the  officer  in 
whose  custody  the  debtor  is,  to  allow  the  debtor  to  go 
at  large.  Then  the  other  question  is,  whether  the  re- 
fusal to  give  an  authority  to  the  sheriff  to  discharge  the 
prisoner  upon  a  tender  of  the  debt  and  costs,  was  ma- 
licious. I  think  that  a  party  is  not  to  be  deprived  of 
his  liberty  in  respect  of  any  other  demands  than  those 
in  respect  of  which  he  is  detained  in  the  action.  The 
act  of  the  defendants,  therefore,  in  detaining  the  plain- 
tiff in  custody  after  he  had  tendered  the  debt,  was 
wrongful,  and  must  be  presumed  to  have  been  malicious, 
in  the  absence  of  any  circumstance  to  rebut  the  pre- 
sumption of  malice. 

HoLROYD  J.  When  I  consider  the  object  and  form 
of  the  writ  of  ca.  sa.  and  the  nature  of  the  authority  of 
the  sheriff  as  to  the  debt  and  costs,  I  think  that  there 
cannot  be  any  doubt  that  a  creditor  is  bound  to  accept 
the  money  due  to  him  on  tender  made,  and  to  give  an 
authority  to  the  sheriff  to  discharge  the  defendant  out 
of  custody.  By  the  writ  the  sheriff  is  commanded  to 
take  the  defendant  and  safely  keep  him,  so  that  he  may 
have  his  body  in  court  to  satisfy  the  plaintiff'  the  debt 
and  costs.  The  object  of  the  writ  is,  that  the  debtor 
should  continue  in  custody  only  until  the  plaintiff  is 
satisfied  his  debt.  That  object  was  answered  as  soon 
as  the  debt  and  costs  were  tendered,  and  the  object  of 

the 
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the  writ  bmg  attuned;  the  defendant  ought  not  to  ISSIk 
hife  been  oontmoed  in  cnstody  after  he  was  ready  and 
wilfin^  and  oflfered  to  pay  the  debt  in  the  mode  r^ 
paired  fay  law.  The  party  who  caused  him  to  be 
detained  in  custody  after  he  had  so  tendered  the  money, 
was  gvaitf  of  an  nnlawftd  act  Now  the  phuntiff  in  the 
cause  was  die  party  who  caused  the  defendant  to  be 
dftainfid  in  cnstody,  after  he  ought  to  ha;ve  been  set 
at  kige,  ibr  it  was  decided  in  Taylor  t.  Baker  {a\ 
and  Sladcford  t.  Austen  {b\  that  payment  of  the'  debt 
flottd  ooats  to  the  marshal  or  the  sherifiP  will  not  ope* 
rate  as  a  satis&ction  to  the  plaintiff  of  his  debt.  If 
the  sheiifl^  therefore,  without  the  authority  of  the 
ptointiff  in  the  cause,  had  dischaiged  the  defendant 
oot  of  custody,  he  would  not  have  been  justified,  for 
he  is  not  to  tdce  the  word  [of  the  defendant  that 
he  has  satisfied  the  debt,  or  that  he  has  made  a 
tendCr  of  it  in  the  mode  required  by  law;  and  if 
trusting  to  Us  word,  the  sheriff  liad  dischaiged  him 
out  ai  custody^  and  it  afterwards  turned  out  that  the 
tender  had  not  been  duly  made,  he  would  have  been 
liable  to  an  action  for  an  esoape,  at  the  suit  of  the 
phuntiff  The  sherifi^  therefore,  for  his  own  security, 
before  he  discharges  a  prisoner,  is  entitled  to  know  from 
the  plaintiff  that  the  debt  has  been  satisfied,  or  that  the 
defendant  has  done  all  that  the  law  requires  of  him  in 
ofukr  to  aatisfy  the  debt.  But  the  plaintiff's  right  to 
keep  the  defendant  in  custody  was  at  an  end  as  soon 
as  the  debt  and  costs  had  been  duly  tendered  to  him. 
The  defendant's  detention  in  custody  then  became  un- 
lawful, and  the  sheriff  not  being  bound  to  discharge 

(a)  SLe9,fOS.  (b)  14Ji;aj|,468. 
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1825*  the  defendant  without  an  aathority  from  the  plain tiif^ 
^  it  follows  that  it  was  the  duty  of  the  latter  to  give  sueh 

agomft        authority.     I  think,  therefore,  that  this  action  is  main^ 

tainable,  and  that  the  verdict  was  properly  found  for 

the  plaintiff. 

LiTTLEDALE  J.  I  think  that  the  plaintiff  was  bound 
to  accept  the  debt  and  costs  tendered  in  sads&ction  of 
his  debt;  and  the  refusal  to  sign  the  discharge  must  be 
considered  to  have  been  maliciously  done,  there  being 
no  circumstances  in  the  case  to  rebut  the  presumption 
of  malice. 

Batley  J.  I  thought  at  the  time  of  the  trials  that 
a  plaintiff  having  taken  a  defendant  in  execution,  had 
no  right  to  force  him  to  incur  expence  and  delay  in 
order  to  obtain  his  discharge,  after  the  debt  and  costs 
had  been  tendered.  It  appears  from  Taylor  v.  Bakery 
that  the  marshal,  upon  payment  of  the  debt  and  costs 
to  him,  has  no  authority  to  discnarge  the  prisoner,  and 
in  Stamford  v.  Davies  (a),  it  was  held,  that  the  payment 
of  the  debt  and  costs  to  the  sheriff  was  not  a  discharge 
as  against  the  plaintiff.  In  Norton^ s  case  (&),  it  is  laid 
down  by  the  court,  that  a  defendant  is  not  bound  to 
pay  money  to  the  sheriff,  but  to  the  party ;  and  it  was 
said  that  it  was  sufficient  if  the  money  was  paid  to  the 
plaintiff's  attorney  upon  the  record,  for  that  would  have 
been  a  payment  to  tne  plaintiff  himsel£ 

Rule  refused. 

(a)  2  Frtem.  482.  (()  S^ftow.  13SL 
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1825. 


The  Kino  against  Amphlit. 


HTHIS  was  an  indictment  against  the  proprietor  of  a  ThtddBfuyf 

newspaper  for  a  libel.    At  the  trial  before  Garraa>  tha  oOew  wx 
Baron,  at  the  last  assizes  for  the  county  otStqffbrdj  the  Im ba    ~* 


only  proof  of  publication  was  the  delivery  of  a  copy  ^^^  wmml^ 
of  the  newspaper  containing  the  libel  to  the  officer  at  j^^^Sfca!^ 
the  stamp  office.     It  was  objected  that  this  was  no  evi-  ^^  PV^k.^ 
dence  of  an  uilawful  publication.     The  learned  Judge 
overruled  the  objection,  and  the  defendant  was  found 
guilty ;  and  now  Campbell  moved  for  a  new  trial. 

But  the  Court  were  clearly  of  opinion,  that  this  was 
sufficient  evidence  o(  a  publication  in  order  to  support 
an  indictment,  inasmuch  as  the  officer  of  the  stamp 
office  would  at  all  events  have  an  opportunity  of  read- 
ipg  the  libel  bimsel£ 

Rule  refused. 


D  S 
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1B25. 


Friday,  CooPER  agatnst  Walker. 

April  I90i. 

Byinindotufe  rppjjg  ^^  ^  ^^^j^^^  brought  on  the  2iiiSEd.6. 
act,  the  com-       x  ^ 

nilfmmen  were         under  an  order  of  the  Lord  Chancellor,  by  the 

to  allot  UDto  ]" 

the  rector  of      Reverend  WiUiam  Cooper y  as  rector  of  the  parish  of 

the  perish  of 

WadSnghtm  Waddtngham,  in  the  county  of  Lincolitj  against  Wm. 
such  peroel  of  Walker j  being  an  occupier  of  certain  arable,  meadow,  and 
end  common  pasture  lands  situate  within  the  parish  of  Waddinghanij 
£f2)^JIJbi^cJ  ^^^  ^^^  setting  out  the"  tithe  thereon.  On  the  trial  of 
So'^ftfi ^^  ^'^  ^^^*  ^^  following  facts  were  proved  or  admitted, 
titheabie  pertt    The  plaintiff  now  is,  and  since  the  29th  of  September 

of  township  of  *^  ^  "^ 

WaddmghamwA  1811,  has  1)een  rector  of  the  parish  and  parish  church 

ihould  (quen- 

tity,  quality,  of  Waddingham.  The  defendant,  on  the  29th  of  Sep* 
considered),  be  tember  181 19  occupied  certain  arable,  meadow,  and  pas- 
to  two-fifteenUi  ^^^  lands  in  the  township  of  Waddingham^  and  has  cut^ 
SSnUe^iacee  ^^P®^*  ^^^  Carried  away  divers  crops  of  com,  ghdn^ 

of  the  last  men- 
tioned lands  and  grounds,  In  lieu  of  tithes  belonging  to  the  rector,  and  ariang  within  the 
came  lands  and  grounds ;  and  immediately  after  the  enrollment'  at  the  awara>  all  tithes 
ansing  within  the  land*  or  ^grounds  directed  to  be  inclosed  were  to  be  extinguished.  By 
another  clause,  there  was  saved  to  all  and  erery  perM>n,  bodies  politic  and  corporate,  their 
heirs,  successors,  and  administrators  (other  than  and  except  the  respective  persons  to  whom 
any  allotment  should  be  made,  by  virtue  of  the  act  in  respect  of  the  interest  or  property 
for  which  such  allotment  or  compensation  should  be  made),  all  such  estate  and  interest  as 
they  had  and  enjoyed  in  respect  of  the  said  fields,  common,  pastures,  and  waste  grounds 
before  the  passing  of  the  act,  but  that  no  other  person  should  have  power  to  disturb  any  of 
the  aUotments  to  be  made  in  pursuance  of  the  act,  but  should  accept  their  respective  allot- 
ments which  should  be  made  in  lieu  of  the  lands,  tithes,  common  rights,  and  interests 
whidi  they  would  have  been  entitled  to  in  case  the  act  had  not  passed.  The  commis. 
tioners,  by  their  award  under  the  head  *<  Waddmghnm  allotments,**  allotted  to  the  rector 
land  in  lieu  of  his  glebe  lands  in  Waddingham  f  and  then  under  the  head  **  SniUerhy  allot- 
(  mentSy"  there  was  an  allotment  to  the  rector  of  land  in  lieu  of  glebe,  and  they  then  allotted 
to  him  223  acres,  which  they  adjudged  to  be  in  lieu  of  and  as  a  full  compensation  for  the 
tithes  belonging  to  the  rector  within  the  open  fields,  common  pastures,  and  lands  in  the 
townships  of  SnUterby  and  Atterby  ;  and  they  further  assigned  to  the  rector  other  lands  in 
lieu  of  the  tithes  of  the  ancient  inclosed  lands  in  Snitterby, 

The  lands  allotted  to  the  rector  in  lieu  of  tithes  was  more  than  two-fifteenths  of  the  lands 
inclosed  in  Snitterby  and  Atterby,  but  less  than  two-fifleenths  of  the  lands  inclosed  in  SnU^ 
terby,  Atierby,  and  Waddijigham,  but  there  was  not  any  allotment  expressed  to  be  in  lieu 
of  the  tithes  of  W» :  Held,  that  under  this  award,  the  commissioners  had  not  made  any 
allotment  to  the  rector  in  lieu  of  the  tithes  of  Waddingham,  and  that  being  so,  the  rector*8 
right  to  the  tithes  in  kind  was  reserved  to  him  by  the  saving  clause  in  the  act. 

and 
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and  hay  grown  on  such  lands,  of  the  value  of  202.,  1895. 
without  having  at  any  time  divided  or  set  forth  for  the 
plaintiff  any  tithes,  and  without  having  at  any  time 
compounded  or  otherwise  agreed  with  the  plaintiff  for 
or  conoeming  any  tithes 'in  respect  of  the  said  crops  or 
any  part  diereof.  The  parish  of  WaddingAam  consists 
of  two  townships,  viz*  Waddifighim^md  SniUeri^  Cer* 
tain  fHtxsedii^  in  Chancery  in  the  year  1700  were 
given  in  evidence,  consisting  of  a  bill,  answer^  and 
decree.  The  bill  set  out  an  agreement  made  betweea 
the  then  redor  of  Wadiingham  and  the  owners  of  cev- 
tain  lands  in  the  parish;  that  those  lands  should  bw 
inclosed^  and  that  the  rector  should  have  a  certain 
portion  of  the  lands,  and  the  annual  sum  of  94/.  in 
lieu  <rf  tithes;  and  this  agreement  was  confirmed,  and* 
ordered  to  be  perfonned  by  the  decree.  The  landa- 
Oft  wiliieh  tithes  are  ckumed  by  the  plaintiff  in  this 
aetiOft-  form  no  part  (^  the  lands  inclosed  under  the 
d&fS  raendoned  decree,  but  were  part  of  the  lands- 
inclosed  under  the  act  of  parliament  in  1769,  after  men- 
tioned. The  above  mentioned  composition  was  proved- 
to  have  been  pmd  fima  time  to  time  by  the  occupiers  of 
land  in  the  township  of  Waddinghamj  and  accepted  by 
the  rector  from  that  tifue  until  the  year  1788,  when  a 
new  rector,  Dr.  J.  Barker^  the  immediate  successor  of 
Hobert  Carter  hereinafter  mentioned,  succeeded;  the 
composition  of  942.  per  annum  was  then  abandoned, 
and  a  new  composition  agreed  upon  between  the  said 
occupiers  and  the  then  rector,  at  a  valuation  of  the 
whole  parbh ;  and  such  valuation  had  respect  as  well  to 
the  lands  inclosed  under  the  act  of  parliam^it  herein- 
after mentioned  as  those  inclosed  under  the  decree. 
The  plaintiff  was  presented  to  the  rectory  al  JVaddingftam 

D  3  in 
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1825.  in  1808»  and  the  defendant  paid  his  share  of  the  com* 
position  in  respect  of  the  lands  in  question  to  the  plain- 

^^  tiff's  predecessor,  and  to  the  plaintiff,  until  the  year 
1811.  From  Michaelmas  1811,  to  Michaelmas  1812, 
the  plaintiff  took  the  tithes  in  kind,  and  from  Michaelmas 
1812  the  defendant  refused  to  pay  any  composition,  or 
set  out  his  tithes  in  respect  of  the  lands  in  question. 

In  the  year  1769,  an  act  of  parliament,  entitled  '^  an  act 
for  dividing  and  inclosing  certain  open  fields,  lands,  and 
grounds  in  the  several  townships  of  Atterby^  Snitterlnff 
and  Waddinghamf  in  the  county  ofZdncoln"  was  pas- 
sed. That  act  recited  (inter  alia)  that  the  Reverend 
Robert  Carter^  clerk,  was  at  that  time  rector  of  the 
parish  and  parish  church  of  JVaddingham  cum  Snitterbt/f 
and  as  such  was  seised  of  certain  glebe  lands  in  the  said 
open  fields  and  grounds,  and  entitled  to  all  the  tithes, 
great  and  small,  ecclesiastical  dues,  duties,  and  payments 
arising  within  the  titheable  places  of  the  said  parish; 
and  also  to  the  tithes  arising  upon  certain  parceb  of 
land  lying  dispersed  in  the  open  fields  of  Atterhf  / 
and  then  enacted  tliat  all  the  said  open  arable  fields, 
commons,  pastures,  carrs,  and  waste  grounds,  or  other 
open  and  common  grounds  in  the  said  several  townships, 
be  divided  and  allotted  by  certain  commissioners  ap- 
pointed to  carry  the  act  into  execution,  and  directed 
such  commissioners  to  assign  and  allot  unto  and  for  the 
said  Robert  Carter  and  his  successors,  rectors  of  the 
said  parish  of  Waddingham  cum  Snitterhy  aforesaid,  such 
parcel  or  parcels  of  the  said  arable  fields,  common 
pastures,  and  carrs  within  the  said  township  of  Snitterby 
(except  the  common  pasture  called  the  Carrside),  so  di- 
rected to  be  inclosed  as  aforesaid,  as  should  in  the  judg- 
ment of  the  commissioners,  or  any  two  of  them,  be 

equal 
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tqakl  m  value  to  and  a  fiill  satisfiurdon  for  the  present  1885. 
glebe  kmds  of  the  said  rector  within  the  last  mentioned 
knds  and  grounds  so  to  be  inclosed,  and  then  to  assign 
tnd  allot  unto  and  for  the  said  Robert  Carter  and  his 
suooessois,  rectors  as  aforesaid,  such  parcel  or  parcels  of 
the  residue  of  the  same  arable  fields  and  common  pas- 
tures and  carrs  in  jSlnt^/^r^  aforesaid,  and  also  of  the 
titheable  parts  of  the  said  township  of  Waddifighamy  as 
shall  (quantity,  quality,  and  situation  considered),  contain 
or  be  equal  in  vaiue  to  two  full  fifteenth  parts  of  the 
Utheable  places  of  the  last  mentioned  lands  and  grounds, 
in  lieu  of  and  as  a  full  recompence  and  compensation 
for  all  the  tithes,  dues,  duties,  and  payments  whatsoever 
bdonging  to  the  said  rector,  and  arising,  renewing,  or 
hiqppening^  or  which  might  arise,  renew,  or  happen 
within  the  same  lands  and  grounds;  and  fiirther,  to 
assign  and  allot  unto  and  for  the  said  Bobert  Carter 
and  Us  successors  (rectors  as  aforesaid),  such  parcel  or 
parceb  of  the  said  arable  fields  ciSnitterby  aforesaid  as 
by  the  said  commissioners,  or  any  two  of  them,  should 
(quantity,  quality,  and  situation  considered)  be  ad- 
judged to  be  equal  in  value  to  the  tithes  of  the  ancient 
enclosed  lands  in  Snitterby  aforesaid.  The  act  further 
directed  allotments  to  be  made  in  the  Carrside  pasture, 
equal  in  value  to  two-fifteenth  parts  of  the  titheable 
grounds  (quantity,  quality,  and  situation  considered),  to 
the  rector  of  IVaddingham  cum  Snitterbj/y  and  the  vicar 
of  Bishop  Hortan,  according  to  their  respective  shares 
and  interests  in  the  tithes  of  the  said  Carrside  pasture* 
By  the  act  it  was  fiirther  enacted,  that  within  six  calendar 
months  next  afi;er  the  commissioners,  or  any  two  of 
them,  should  have  completed  the  division  and  allotments 
thereby  directed  to  be  made,  or  as  soon  after  as  con- 

D  4  veniently 
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MtfMk  iKDiently  might  be^  they  should  form  and  draw  up'theiv 
'^'^^^T  award  or  instrmneDt  in  writing,  which  should  express 
^pBJnir  distinctly  and  separatdy  the  quantitjr  in  statute  measure 
of  the  acres,  roods,  and  perches  contained  in  the  said 
flelda  and  grounds  thereby  directed  to  be  so  set  out  and 
assigned,  and  also  the  situation,  abuttals,  and  boundaries 
of  the  several  parcels  and  allotments  respectively  by 
them  set  out  and*  assigned-;  and'  also  the  situation, 
abuttals,  and  boundanes  o£  each  and  eveiy  theiwspective 
townships  of  Atierhf^  Smiterinff  and  Waddin^umh  <uid 
should  oontain>  orders  and  directions  as  to  the  repair  of 
the  fences^  ditches,  gi^  stiles,  and  bridges;  and  also 
all  such  other  orders,  regulations,  and  determinations  as 
Were  in  and  by  th  e  act  directed  or  authorized  to  be  made ; 
and  alt  such  other  orders,  r^ulations,  and  detonnin- 
atioos  as  should  be  necessary  or  proper  to  be  inserted 
in  the  said  award  oonformable  to  tibe  tenor  and:  purport 
of  the  said  act;  or  for  the  completing. and  maintMnhig 
the  said  division  andi  iadosure.  And  that  tha  said 
award  should  within  six  calendar  months  aAar  the  eze* 
otttion  thereoi^  be  enndled  by  tito  chvk  of  the  peace 
of  the  division  c^  Li$uet^  in  the  oounty-  of'Uncoln.  And= 
that  the  several  allotmenta  anddivisioDS^  and  all-  ordersi 
directbns,  r^^tions,  and  determinaticnis  so*  to  be 
made  as  aforesaid,  and  declared  in  and  by  the  said 
award,  should  be  binding  and  conclusive  unta  and  upon 
all  the  parties  interested;  and  that  immediatdy  after 
the  enrolment  of  the  said  award,  all  manner  of  tithes, 
ecclesiastical  dues,  duties,  and  payments,  of  what  nature 
or  kind  soever,  arising,  renewing,  increasing,  payable^ 
or  happening  within  or  out  of  the  lands  or  grounds 
thereby  directed  to  be  inclosed,  or  within  the  said 
ancient  inclosed  lands  or  grounds,  or  otherwise  how- 
soever 
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Boeter  (except  sack  mirplice  fees  and  other  pagrmentv  as       IMS. 

are  before  exoeptod)i  and  aU  right  oF  oommon,  right  of 

ftimy,  and  ri^t  of  ayen^  upon  the  said'  kinds  and 

gKHinda  theiriijr  directed  to  be  indosed^  and  ereiy  of 

tbeiDy  should  cease  and  for  erer  be  extingmshed.    Bjdw 

acl^  ao  appeal  to  the  qoarter  sessions  of  the  peace  was 

givea  to  any  parson  who  might  think  himsdf  aggricTed 

by  any  thing  done  in  pnrsoance  of  the  ae^  the  appeal 

to  be  iRthin  six  calendar  months  after  the  cause  of 

oomi^lunt,  other  dian  and  except  such  orders  and  deter* 

nmadons  of  the  oommissioners  as  in  the  act  were  de^ 

dared  to  bo  final  and  conclusive.    And  the  juatioes  were 

required  to  hear  and  determine  the  matter  of  such 

appeal,  which  determination  of  the  said  justices  should  be 

final  and  condusive  to  all  parties  oonoemed ;  and  should 

not  becemoved  by  certiorari  or  any  other  process  what- 

soefor  into  any  of  the  courts  of  Westmintier.    The  act 

eontained  the  following  saring^dause :  ^^  Saving  always 

to  the  Idng^s  roost  excdlent  majestyi  his  bdrs  and  sue- 

eessora,  and  to  all  and  every  person  and  persons,  bodies 

politic  or  corporate^  hi%  her,  or  their  heirs,  successors, 

executofs,  and  administnitors,  other  than  and  except 

the  reqiective  panons  to  whom  any  allotment  of  land 

or  compensation  shdl  be  made  by  virtue  of  this  act 

in  respect  of  the  interest  or  property  for  which  such 

dlotment  or    compensation   shall  be  made»  all  such 

estate  and  interest  as  they,  every,  or  any  of  them  had 

and  enjoyed-o^  in>  to,  or  in  respect  of  the  said  fidds, 

eommcm  pastures,  carrs,  and  waste  grounds,  or  any 

of  diem,  before  the  passing  of  this^  act^  or  could  or 

might  have  had  or  enjoyed  in  case  the  same  had  not 

been  made;   but  no  such  other  person  or  persons, 

politic  or  coiporate,    his,  her,  or  their  heirs, 

executors, 
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18S5*  executors,  administrators,  or  successors  shaU  have 
power  \D  disturb  any  of  the  allotments  to  be  made  ia 
pursuance  of  the  act,  but  shall  accept  their  respective 
allotments  which  shall  be  made  in  lieu  of  the  lands, 
common  rights,  tithes,  or  other  interests  which  he»  she, 
or  they  would  have  been  entitled  to  in  case  this  act  had 
not  been  made."  The  commissioners  appointed  by  the 
act  duly  proceeded  to  make  a  division  and  allotiAent  of 
the  several  laiids  and  grounds  thereby  directed  to  be 
divided  and  inclosed;  and  on  the  29th  of  November 
1770,  duly  made  and  executed  their  award  in  writing 
concerning  the  same,  which  said  award  was  duly  en- 
rolled according  to  the  provbions  of  the  act  By  this 
award  the  commissioners  assigned  unto  Robert  Carter 
and  his  successors  for  the  time  being,  rectors  of  Waddings 
ham  cum  StUtterby^  as  follows :  Three  several  plots  or 
parcels  of  ground,  containing  together  fifty-one  acres, 
one  rood,  and  thirty  perches  statute  measure^  which 
they  declared  to  be  in  lieu  of  and  as  a  compensation  for 
all  the  said  Robert  Carter^s  ancient  glebe  lands  and 
rights  of  conmion  in  the  said  North  Carr^  South  Carr^  and 
Carr  Side  pasture,  and  the  ace  field  in  Waddingham 
aforesaid.  These  allotments  are  figured  in  the  margin 
of  the  award,  under  the  head  of  ^'  Waddingham  allot- 
ments." ^^  Glebe  allotment"  At  the  conclusion  of  the 
Waddingham  allotments,  on  the  sixteenth  sheet  of  the 
award,  there  is  a  marginal  note  by  the  commissioners, 
viz.  *^  Here  end  the  Waddingfiam  allotments."  And 
immediately  after  is  the  following  marginal  note;  viz. 
**  Snitferby  allotments  begin  here."  In  the  sixteenth 
sheet  of  the  award  in  the  margin,  under  the  head 
*^  Snitterby  allotments.  Allotment  to  the  rector  in  lieu 
of  glebe,"    the   commissioners    assigned  to  the  said 

Robert 
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Rob&t  Carter  J  as  rector  of  Waddingham  cum  Snitterhf^       IMS* 

two  several  plots  or  parcels  of  ground,  containing  tog^ 

Hbfa  33  acres,  3  roods,  32  perches;  and  which  they 

dedared  to  be  in  lieu  of  the  glebe  lands,  and  right  of 

common  belonging  to  the  said  Robert  Carter ^  as  rector 

sforesaid ;  and  also  in  lieu  of  an  ancient  indosure  or  piece 

of  glebe  land  given  by  him  in  exchange  to  John  Bichardf 

sou.    The  commissioners  then  assigned  to  the  said  Robert 

Carter^  as  rector  of  Waddingham  cum  Siiitterby^  five 

several  plots  or  parcels  of  ground,  containing  together 

223  acres,  1  rood,  31  perches,  statute  measure,  which 

223  acresy  1  rood,  31  perches   (quantity,   quality,  and 

situation  considered)  they  adjudged  to  be  in  lieu  of  and 

as  a  fiill  recompence  and  compensation  for  all  the  tithes, 

dues,  duties,  and  payments  belonging  to  the  said  Robert 

Carter^   as    rector    aforesaid,  within  the  open  fields, 

conunon  pasture,  and  carrs  in  the  townships  of  Snit^ 

terhf  and  Aiterby  aforesaid*     The  commissioners  also 

assigned  unto  the  said  Robert  Carter  and  his  successors, 

rectors  of  Waddingham  cum  Snitterbyj  one  plot  or  parcel 

of  ground,  containing  17  acres,  2  roods,  statute  measure, 

which  (quantity,  quality,  and  situation  considered)  they 

adjudged  to  be  equal  in  value  to  the  tithes  of  the  ancient 

inclosed  lands  in  Snitterby.    At  the  end  of  the  Snitterby 

allotments  is  a  marginal  note  by  the  commissioners  as 

follows ;  viz.  "  Here  end  Snitterby  allotments."     The 

commissioners   then  assigned  unto    the   Rev.  George 

JoUand  and  his  successors,  for  the  time  being,  rectors  of 

Alterby  aforesaid,  a  certain  allotment  in  lieu  of  glebe, 

certain  allotments,   amounting  together  to  125  acres, 

3  roods,  26  perches,  statute  measure^  which  (quantity, 

quality,  and  situation  considered)  contained  or  were 

equal 
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IB2&.  equal  in  value  to  two  foil  fifteenth  parts  of  the  arable 
fields,  common  pastures^  and  carrs  in  Aiierbv  aforesaid ; 
aeabui  and  they  adjudged  the  same  to  be  in  lieu  of  and  as  a 
compensation  for  all  the  tithes,  dues,  duties,  and  pay- 
ments of  the  said  G.  JoUand  within  the  said  arable  fields, 
common  pastures,  and  carr  grounds  in  the  said  several 
townships  of  Atterby  and  Snitterby^  except  as  in  the 
said  act  is  excepted ;  and  also  certain  allotments  in  lieu 
of  tidie  of  old  inclosure  in  Jtterby  and  Snitterby  afore- 
said. 

The  lands  allotted  in  Snitterby  under  this  act  amount 
to  15SS  acres,.  17  perches;  andj  deducting  the  allot- 
ment for  the  glebe^  59  acres,  S  roods,  S2  perches,  there 
remain  1499  acres,  25  perches,  two-fifteenths  of  which 
^    would  be  199  acres,  S  roods,  82  perches. 

The  lands  allotted-  as  aforesaid  to  the  rector  in 
Snitterby  amount  to  228  acres,  1  rood,  81  perches^ 
leaving  an  excess  of  28  acres,  2  roods,  9  perches,  above 
Ae  199  acres,  8  roods,  92  perches. 

The  lands  allotted  in  the  township  of  Waddingham 
under  the  act  amount  to  1281  acres,  1  roodj  86  perches; 
and j  deducting  tlie  allotment  for  glebe  and  rector's  riglit 
of  common,  51  acres,  1  rood,  80  perches,  and  for  a 
gravel*pit,  1  acre,  2  roods,  there  remains  of  lands  in  that 
township,  1228  acres,  2  roods,  6  perches,  two-fifteenths 
of  which  would  be  169  acres,  9  roods,  8  perches. 

The'  lands  allotted  in  the  township  oi  Aiterby  under 
die  act  amount  to  84^  acres,  9  roods,  28  perches,  and 
deducting  the  allotment  for  glebe,  18  acres,  there  remains 
of  lands  in  that  township  888  acres,  3  roods,  28  perches^ 
two-fifteenths  of  which  would  be  1 1 1  acres,  29  perches. 
The  lands  allotted  to  the  rector  amount  to  125  acres, 

8  roods. 
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3  xoodi^  126  perchei^  leaviiig  an  excess  of  14  acres^        l8Uk 
Sioodb,  97 perches  bejond  the  111  acres,  29perches.  ' 

OOOWMI 

There  are  888  acres»  16  perches  allotted  to  proprie*      ^S?"^^ 
tors  of  land  m  Waddingiam  haTiiig  no  allotments  made 
to  ibem  in  Smtterfy. 

There  is  not  in  the  award  any  order,  direction,  rcgu- 
latioD,  or  determination  of  the  commissioners  as  to  the 
dthes  of  the  lands  in  the  townriiip  of  Waddinghamj  in« 
closed  by  virtoe  of  the  act,  or  any  part  thereof,  unless 
any  thing  above  stated  amounts  thereto. 

One  of  the  pkintifTs  witnesses  in  his  cross-examin- 
ation, stated  that  the  land  which  the  rector  of  Waddit^ 
ham  CUM  SnUterby  had  was  of  good  fiiir  qoaUty,  and  lay 
together  convenient  He  got  40  acres  of  can  land  much 
better  than  the  nnindosed  land  which  had  not  been 
mowed  for  seven  yean.  The  defendant  did  not  enter 
into  any  evidence  at  the  trial,  and  the  jury  found  a  ver- 
dict for  the  defendant  If  the  Court  should  be  of  opinicHi 
that  the  verdict  was  wron^  then  a  new  trial  is  to  be 
awardec^  otherwise  the  verdict  is  to  stand. 

Tliis  case  was  argued  by  Adams  Seijt  for  the  plainti£^ 
and  S.  Jf.  PhiUipps  for  the  defendant.  For  the  former  it 
was  contended,  that  the  commis»oners  were  bound  by 
the  local  act  \x>  allot  to  the  rector  of  Waddingham  lands 
in  JVaddingAunif  in  lieu  of  his  tithes  in  Waddingham,  for 
the  act  directed  them  to  allot  to  the  rector  such  parcel 
or  parcels  of  the  arable  fields,  common  pastures,  and 
cans  witUn  the  township  of  Snitterfy,  and  also  of  the 
titheable  parts  of  the  township  of  Waddingham  so  directed 
to  be  inclosed,  as  should  (quantity,  quality,  and  situation 
considered)  be  equal  in  -valve  to  two  full  fifteenth  parts 

of 
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1825>  of  the  titheable  places  of  the  last-mentioned  lands  and 
grounds,  in  lieu  of  and  as  a  full  compensation  for  all  the 
tithes  belonging  tb  the  rector,  and  arising  within  the 
same  lands  and  grounds.  The  commissioners  were, 
therefore,  to  make  to  the  rector  such  an  allotment  of  the 
lands  in  Snitterby^  and  of  the  titheable  parts  in  the 
township  of  Waddinghamj  as  should  be  equal  to  two- 
fifteenth  parts  of  the  titheable  parts  in  Snitterby,  and  to 
two-fifteenth  parts  of  the  titheable  parts  in  the  township 
of  Waddingham,  Now  the  commissioners,  by  the  award, 
have  not  made  any  allotment  to  the  rector  in  lieu  of  his 
tithes  in  the  township  of  Waddingham,  The  allotment  of 
land,  there  in  lieu  of  tithes  in  Snitteriy  and  Atterbyy  can- 
not be  intended  to  include  a  compensation  for  the  tithes 
in  Waddingham^  for  the  commissioners  had  no  power 
under  the  act  of  parliament  to  allot  land  in  Snitterby  or 
Atterby,  as  a  compensation  for  the  tithes  in  Wadding" 
ham.  There  are  800  acres  allotted  to  persons  in  Wad" 
dinghoMf  who  have  no  allotments  in  Snitterby,  and  it  is 
to  be  contended  that  they  are  to  pay  no  tithes  to  the 
rector,  although  he  has  received  no  allotment  in  respect 
of  their  lands.  If  the  allotment  in  Snitterby  was  to  be 
a  compensation  for  all  the  tithes,  it  should  have  consisted 
of  864*  acres,  whereas  it  consists  only  of  228  acres ;  and 
it  was  proved  at  the  trial  that  the  quality  was  not  su- 
perior* Thirdly,  assuming  that  the  rector  has  no  allot- 
ment in  lieu  of  his  tithes  in  Waddingham^  his  right  is 
not  barred  by  the  act  of  parliament  It  is  true,  that  in 
Cooper  V.  Thorpe  (a)  the  Master  of  the  Rolls  was  of 
opinion  that  the  rector  was  barred ;  but  it  appears,  £rom 

(a)  lSwaniU92. 

the 
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the  rqx>rt  of  that  caaCf  that  the  saTing  clause  in  the  act  18S5* 
of  parltament  was  not  adverted  to.  By  that  dause  the 
rights  of  all  persons  are  saved,  ^^  other  than  and  excqpt 
the  respective  perscHis  to  whom  any  allotment  of  land  or 
compensation  shall  be  made^  by  virtue  of  that  act,  in  re- 
elect of  the  interest  or  property  for  which  such  allotments 
or  compensations  should  be  made."  Now,  by  the  award 
the  rector  has  not  had  any  allotment  or  compensation  in 
respect  of  his  estate  and  interest  in  the  tithes  of  Wad^ 
dingham.  His  right,  therefore,  is  saved,  and  conse* 
quently  the  act  dT  parliament  is  no  bar  to  this  action. 

For  the  defeodant  it  was  admitted,  that  the  legislature 
intended  that  the  rector  should  have  an  allotment  in  lieu  of 
his  tithes  in  Waddingham^  but  it  was  contended,  that 
it  must  be  taken  upon  the  award  that  the  rector  had 
received  such  an  allotment,  althou^  the  commissioners 
had  not  in  express  terms  allotted  lands  in  Wadding" 
him  in  lieu  of  the  tithes  there.  By  the  act  they  were 
empowered  to  allot  such  parcels  of  the  arable  fields  and 
common  pastures  of  the  township  of  SnitterJyy  and  of 
the  township  of  Waddingham^  as  should  (quanti^,  qua- 
li^,  and  situation  considered)  be  equal  to  two-fifteenth 
parts  of  the  titheable  parts  of  those  lands.  Now  there 
may  have  been  an  agreement  between  the  land  owners 
and  occupiers  otSnitterby  and  the  land  owners  and  oc- 
cupiers of  Waddinghamj  that  the  rector  of  Waddingham 
shonld  recdve,  in  lieu  of  his  tithes  in  Waddingham^  a 
larger  proportion  of  lands  in  Sniiterby^  than  he  other- 
wise would  have  been  entitled  to;  and  if  that  might  be 
legally  done  it  may  be  fiurly  presumed  that  it  was  done; 
for  otherwise  it  is  di£Scult  to  account  for  the  quantity  of 
land  allotted  to  the  rector  in  Snitteriy^  and  the  rector 

having 
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having  aoqnietoed  in  the  award  fior  audi  a  length  di 
fime,  every  intdndment  ought  to  be  made  in  &yor  of  it. 
And  if  lie  has  bad  any  allotment  in  lieu  of  the  tithes  in 
Waddingiam,  he  comes  within  the  -exception  in  the 
saving  xdaosey  and  is  'ban^. 

Abbott  C.  J.  I  am  of  opini<m,  that  in  this  case 
there  ought  to  be  a  new  trial.  The  case  may  be  con- 
sidered as  comprehending  diree  points.  Finst,  w4ether 
the  commissioners  were  required  by  the  act  of  parli»» 
meat  to  make  an  allotment  to  the  rector  in  re^)ect  of 
tithes  in  Waddirtg7utm*  That  is  a  question  of  !aw. 
Secondly,  whether  they  have  done  so,  that  is  a  question 
of  &ct :  and,  thirdly,  supposing  the  commissioners  havo 
not  made  an  allotment  in  lieu  of  tithes,  whether  the 
vector  is  barred  from  now  claiming  llie  tithes  in  kind. 

As  to  the  first  point  it  b  dear,  and  indeed  it  is  tiol 
disputed,  that  the  conunissioners  were  required  to  make 
an  allotment  to  the  rector  for  his  tithes  in  Wadangham. 
Than  have  they  done  so  ?  By  Ihe  award  they  ^dlot  to 
the  rector  51  acres,  1  rood,  80  perches,  ^  a  oompena- 
ation  for  Iris  ancient  gld)e  lands  and  rights  of  common 
in  what  is  called  oarr  land  in  Waddifigham  ;  then  under 
the  head  ^  Snitteriy  allotments,"  they  give  88  acres^ 
8  roods,  82  perches,  which  they  declare  to  be  in  liett 
of  the  j^ebe  lands  and  r^ht  of  common  belon^g  to  llie 
rector,  and  dso  in  lieu  of  an  ancient  indosure  and  piece 
of  gld)e  land  given  by  him  in  exdmnge*  They  then 
aHot  to  him  five  seveinl  parcds  ef  ground,  containing 
288  acrss,  1  rood,  81  pesrches,  in  lieu  of  and  as  a  fiiM 
itecoBD|Manoe  and  compensation  for  aU  tithes  bekmging  to 
him  in  4e  townships  c(  SnUterijf  and  Aiterbg:  and  tlie^ 

then 
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then  allot  17  acres,  2  roods,  which  they  adjadge  to  be  1825. 
equal  in  value  to  the  tithes  of  the  ancient  inclosed  lands  ^ 
io  Snitierby :  they  then  further  allot  to  the  rector  of  jfointt 
Atterby  125  acres,  3  roods,  26  perches,  in  compensation 
for  the  tithes  of  the  arable  fields,  common  pastures, 
and  can  grounds  in  the  several  parishes  of  Atterby 
and  Snitierby.  There  is  nothing,  therefore,  in  the  award 
to  shew  that  the  commissioners  allotted  any  thing  to 
the  rector  of  Waddingham  cum  Snitierby^  in  lieu  of  his 
tithes  in  Waddingham.  Then,  according  to  the  rule  of 
construction,  expressio  unius  est  exclusio  alterius,  we 
must  say,  that  upon  this  award  they  have  not  done  so. 
I  do  not  enter  into  the  question  of  numerical  calculation, 
because  we  cannot  thence  draw  any  conclusion  that  the 
commissioners  intended  to  include  in  their  award  a 
compensation '  for  the  tithes  in  Waddingham.  It  may, 
perhaps,  be  asked,  how  could  the  commissioners  omit 
to  award  to  the  rector  a  compensation  in  lieu  of  his 
tithes  in  Waddingham  F  In  reading  the  case,  it  is  per- 
fectly clear  how  that  happened.  It  appears  that,  before 
the  passing  of  the  act  of  parliament,  the  rector  had 
agreed  to  accept  in  lieu  of  tithes  a  composition  of  94fl. 
per  annum  from  the  occupiers  of  other  land  in  the 
township  of  Waddingham.  Now,  the  commissioners  pro- 
bably thought  that  was  an  agreement  binding  the  rector 
to  accept  from  the  parishioners  that  sum  in  lieu  of  all 
his  tithes  in  Waddingham^  and  that  they  should,  by  allot- 
ting land  to  him  in  lieu  of  tithes,  pav  bim  twice  over. 
The  old  composition  was  paid  during  the  time  of  the 
first  rector.  Upon  his  death,  in  1788,  there  was  a  dif- 
ferent composition  paid  to  his  successor,  in  respect 
both  of  the  lands  inclosed  under  the  decree,  and  of  the 
lands  inclosed  under  the  act  of  parliament.  It  appears. 
Vol.  IV.  E  therefore. 
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I B2S.       therefor^  that  the  parishioners  then  thought  that  the  tithes 
Camit       ^^  ff^addingham  were  not  included  in  the  award.     Some 
.^gamj*       of  them  went  on  for  a  few  years  and  paid  tliat  compo- 
sition  to  the  present  rector.      Now,  this  explanation 
fortifies  the  conclusion^  that  it  was  not  intended  to  in- 
dude  in  the  award  any  compensation  for  the  tithes  in 
Jfaddingham.    Then  the  third  question  is,  whether  the 
rector  is  barred,    I  should  be  sorry  to  find  that  he  was, 
for  In  that  case  the  act  of  parliament  would  work  great 
injustice,  for  the  rector  would  be  deprived  of  his  riglits 
without  receiving  any  compensation.     By  the  saving 
clause,  which  was  not  adverted  to  when  the  case  was 
before  the  Master  of  the  Rolls,  there  is  saved  to  all 
persons,  bodies  politic  or  corporate,  their  heirs  and 
successors  (other  than  except  the  persons  to  whom  any 
compensation  shall  be  made  by  virtue  of  the  act,  in 
respect  of  the  interest  or  property  for  which  such  allot- 
ments or  compensations  should  be  made),  all  such  estate 
and  interest  as  they,   or  any  of  them  had  and  en- 
joyed, of,  intOj  or  in  respect  of  the  said  fields,  common 
pastures,   carrs,   and  waste  grounds,  or  any  of  them 
before  the  passing  of  the  act.     The  rector^  therefore^ 
not  being  a  person  to  whom  any  allotment  was  made  in 
respect  of  the  interest  or  property  in  the  tithes  of  fFad» 
dinghanif  is  not  barred  by  the  statute.    That  being  so, 
I  am  of  opinion  that  there  ought  to  be  a  new  trial. 

Batley  and  Holroyd  Js.  concurred. 

Rule  absolute  for  a  new  trial. 
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NuTTALL  against  Staunton.  Friday, 

Jpril  19tb. 


l^EPLEVIN  for  goods  taken  in  certain  premises  at  WhereatcMnt, 
Staunton  Grange,  December  SOth,  1823.     Avowry,  of  the  landlord, 
that  one  J.  &,  for  one  year  and  a  half  next  before  and  ntiwcwion'of 


ending  on  the  «9lh  of  September  1828,  hdd  and  enjoyed  SSl^^. 
a  certain  ftmn,  of  which  the  premises  mentioned  in  the  •^onoftheto- 

'^  nancy:  Held* 

declaration  were  part  and  parcel,  as  tenant  to  defendant,  ^*^  ^^  ^|>^' 

lord  might  dia- 

at  the  yearly  rent  of  500/.,  payable  on  the  29th  of  &p-  train  on  that 

part  within  aix 

tember  and  25th  of  March^  by  equal  portions ;  and  J.  5.  months  after 

J         1  •      /  /•  ^i  'J  .the  eKpiraCioo 

continued  and  was  m  possession  of  tlie  said  premises  in  of  the  tenancy, 
which,  ftc,  from  the  said  29th  eS September  1828,  until  f.%.  sTs&T. 
and  at  the  time  when,  &c. ;  and  because  15(tf.,  parcel  of  2^^^^^  ^|^ 
the  sum  of  250/.  of  the  rent  aforesaid,  for  half  a  year,  ^  ^""^^^ 

'  J       ^  ofBT  or  to  the 

ending  on  the  29th  of  September  1828,  was  doe  and  in  holding  of  the 

whole  farm. 

arrear  from  J,  S.  to  defendant,  (the  residue  thereof 
having  been  paid,)  and  continued  unpaid  at  the  said 
time  when,  &c.,  defendant  avowed  taking  the  said  goods 
in  the  said  premises,  in  which,  &c.,  at  the  said  time 
when,  8cc.,  that  being  within  the  space  of  six  calendar 
months  next  after  the  29th  of  September  1823,  and  dur- 
ing the  continuance  of  the  title  and  interest  of  de- 
fendant in  the  said  premises  in  which,  &c.  Second 
avowry,  that  J,  S^  for  one  year  and  a  half  next  before 
and  ending  on  the  said  29th  of  September,  and  thence  until 
sdA  at  the  said  time  when,  8cc.,  held  the  said  premises 
in  which,  8c&,  as  tenant  to  defendant,  by  virtue  of  a  cer- 
tain demise  to  him  J.  S.,  theretofore  made,  at  the  yearly 
rent  of  500/.,  and  because  150/.,  parcel  of  250/.  of  the  • 
rent  aforesaid,  for  half  a  year,  ending  as  aforesaid,  on 

E  2  the 
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1825.        the  29th  of  Septeml)ei\  and  thence  until  and  at  the  said 
JJ  time  when,  &c.,  was  due  and  in  arrear  from  J.  S.  to  de- 

against        fendant,  the  residue  havine;  been  paid,  defendant  avowed 
taking  the  goods  in  the  said  premises  in  which,  &c.,  a& 
a  distress.     Plaintiff  pleaded   several  pleas  in  bar :  on 
^e  first  three,  issues  were  taken.     The  fourth,  which 
was  to  the  first  avowry,  alleged,  that  after  the  29th  of 
September  1823,  and  before  the  said  time  when,  &c.,  to 
wit,  on,  &c.,  at,  &c.,  defendant,  with  the  leave  and  li- 
cence of  J".  S.,  entered  into  and  upon  the  said  farm  in 
the  first  avowry  mentioned,  in  and  upon  the  possession 
of  (7.  &,  and  retook  possession  thereof;    and  the  said 
<7.  5.,  from  the  possession  thereof,  put  out  and  amoved^ 
and  kept  him  so  amoved  from  thence,  until  and  after  the 
said  time  when,  &c.,  except  as  to  certain  parts,  to  wit, 
the  premises  in  which,  &c.,  which  defendant   suffered 
and  permitted  J.  S.  to  occupy  for  a  certain  time  not 
elapsed  at  the^  said  time  when,  &c.;   without  this,  that 
J.  &  continued  and  was  in  possession  of  the  whole  of 
the  said  farm,  in  manner  and  form  as  de&ndant  hath  ia 
his  said_  first  avowry  alleged.     Fifth  plea  in  bar,  diat 
after  the  29th  of  September'  1823^  and  whilst  J.  S.  was  in 
possession  of  the  said  farm,  &c.,  and  before  the  said 
time  when,  &c.,  to  wit,  on,  &c.,  at,  &c.,  by  a  memoran- 
dum In  writing,  made  between  defendant  and  J.  &,.  and 
signed  by  them  respectively,  it  was  agreed  that  J".  S. 
should,  from  that  day,  give  possession .  of  the  Grange 
farm  to  defendant,  he  (defendant)  allowing  him  the  use 
of  the  orchard ,  Little  Rgdlandsj  and  home-closes,  till  the 
25th  day  of  March  then  next,  for  his  own  cows,  or  sheep ; 
that  the  said  J,  S,  should  have  the  use  of  the  house 
•     and  stable  for  his  horses,  till  the  said  2:5th  day  of  Marcfiy 
if  convenient  to.  him  to  do  so ;  that  the  said  «/.  S.  should 
plow  for  defendant  such  lands  as  he  might  direct,  pay- 
ing 
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iag  him  after  the   rate  of  125.  6d.  per    acre  for  such        162S^ 
plowing ;    that  defendant  should  send  such  other  teams       ^- 
as  he  might  require  to  plow,  and  get  seed  wheat  into       ftgomu 
the  ground,  and  that  he  should  have  the  use  of  two 
rootiis  for  a  labourer,  to  superintend  and  work  on  the 
farm,  with  permission  to  enter  with  servants  and  work* 
men,  to  repair  and  work  on  the  said  farm ;  that  defend- 
ant,  in  consideration  of  the  above,  would  forego  the 
next  Ladjf'-day  rent,  and  all  dilapidations  on  the  build-^ 
ings,  and  the  land  and  the  fences,  as  they  then  were^ 
defendant  agreeing  to  pay  all  taxes  and  levies  charged 
or  to  be  charged  on  the  Grange  fiirm,  from  that  day  to 
the  25th  day  of  March  then  next ;  that  </.  S.  should  de^ 
posit  250/.,  being  his  half  year's  rent,  Ane  Michaelmas  then 
last,  or  secure  it  to  be  paid  by  instalments,  when  called 
upon  by  defendant ;   that  defendant  should  haVe  the  use 
of  the  straw  that  had  grown  on  the  said  farm  in  the 
last  Summer,  to  eat,  with  his  or  other  cattle,  J.  S.  hav^ 
ing  permission  to  turn  cows  into  the  straw-yard,  free  of 
any  expence.     It  was  also  further  agreed,  that  defend- 
ant should  receive  the  Michaelmas  rent  then  due^  in  the 
following    proportions:    viz.  50L  November  5y  1 823^^-^ 
501.  Naoember   20,    1823,-50/.  December  25,   1823, — 
100/.  March  20,  1824 ;  ---and  plaintiff  saith,  that,  in  pur- 
suance of  the  agreement^  J.  S.  afterwards,  and  long  be- 
fore the  said  time  when,  &c.,  to  wit,  on  31st  October 
1823,  at,&c.,  did  give  possession  of  the  said  farm,  being 
the  farm  so  alleged  in  the  first  avowry  to  have  been  held 
as  aforesaid^  and  defendant  had  and  continued  to  have 
possession  thereof  thenceforth,  until  and  after  the  said 
time  when,  &c.,  save  and  except,  that  during  that  time 
the  said  J.  S.,  under  and  by  virtue  of  the  said  agree- 
ment, had    the    use  of  the  said  orchard,  &c.,  for  his 

E  3  own 
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1825.  own  cow  and  sheep,  and  the  use  of  the  said  house  and 
"""*'*"  stable  for  his  horses ;  and  this  plaintiff  is  ready  to  verify, 
agahut  Sec.  General  demurrer  to  fourth  plea  in  bar,  and  joinder. 
Replication  to  the  fifth  plea  in  bar,  after  protesting 
that  J.  S.  did  not  deposit  250/.  for  the  half  year's  rent 
due  at  Michaelmas  then  last,  averred  that  J.  S*  did  not 
pay  defendant  50/.,  parcel  of  the  said  rent,  on  the  25th 
ot  December  182S,  pursuant  to  the  said  agreement,  but 
the  same  continued  in  arrear  and  unpaid,  until  and  at 
the  same  time  when,  &c.  Demurrer,  assigning  for  cause 
that  the  defendant  hath,  by  his  replication,  attempted  to 
put  in  issue  an  immaterial  fact,  viz.  whether  J,  S.  did 
pay  to  defendant  the  sum  of  50/.,  parcel  of  the  said 
rent,  on  the  25th  of  December  1823,  when  such  payment, 
on  that  day  in  particular,  was  not  nor  is  material; 
and  also,  tliat  the  payment  of  the  said  sum  of  50/.  was 
not  Dor  is  a  condition  precedent.    Joinder  in  demurrer. 

Erskinef  in  support  of  the  demurrer  to  the  fourth 
plea  in  bar,  and  the  replication  to  the  fifth  plea.  The 
question  in  this  case  turns  on  the  first  avowry.  Before 
the  passing  of  the  8  Ann.  c.  14.,  a  landlord  could  not 
distrain  for  rent  after  the  expiration  of  the  tenancy,  al- 
though the  tenant  held  over,  and  it  made  no  difference 
whether  the  holding  over  was  by  permission  or  by 
wrong.  By  that  statute,  s.  6.,  it  was  enacted,  «  that  it 
should  be  lawful  for  any  person  or  persons  having  any 
rent  in  arrear,  or  due  upon  any  lease  for  life  or  lives,  or 
fiu-  years  or  at  will,  ended  or  determined,  to  distrain  for 
such  arrears  after  the  determination  of  the  said  respective 
leases,  in  the  same  manner  as  they  might  have  done  if 
such  lease  or  leases  had  not  been  ended  or  determined." 
The  seventh  s^tion  provides,  <<  that  such  distress  be 

made 
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made  within  six  calendar  months  after  the  determination 
of  the  leases  and  during  the  continuance  of  the  iand^ 
lord's  title  or  interest,  and  during  the  possession  of  the 
tenant  finom  whom  the  arrears  became  due.''    The  same 
pririkge  is  by  that  enactment  given  to  the  landlord, 
whether  the  t^iant  holds  over  by  wrong  or  by  permis* 
son,  nor  does  it  make  any  difference  if  a  new  tenancy 
has  been  created  between  them ;   it  merely  requires  that 
the   possession  of  the   tenant  should  continue.    The 
avowry  in  this  case  is  in  the  general  form  given  by  the 
11  G.  2.  c.  Id.,  and  contains  all  the  averments  necessary 
to  hriag  the  case  within  the  8  Ann.  c.  I4.9  viz.  the  po»* 
session  cf  the  tenant,  and  that  the  distress  was  made 
Within  six  months  after  the  determination  of  the  tenancy^ 
and  daring  the  continuance  of  the  landlord's  interest, 
Stamford  v.  Sinclair,  {a)    The  fourth  plea  in  bar  is  bad, 
because  it  famishes  no  answer  to  the  avowry ;  for  it  ad- 
mits that  the  tenant  remained  in  possession  by  permission 
of  the  landlord.    [Bayfey  J.  It  may  be  made  a  question 
whether  the  S  Ann.  c.  14.  applies,  unless  the  tenant  re- 
mains in  possession  of  the  whole  farm.]     In  Beavan  v. 
Delahay  {fi)  the  tenant  was  in  possession  of  a  part  only, 
and  there,  as  the  tenancy  continued,  the  Court  held, 
that  the  landlord  might  distrain  without  the  aid  of  the 
statute.  It  is,  therefore,  immaterial  to  this  case,  whether 
a  new  tenancy  was  created  or  not ;  and  the  fifth  plea  is 
00  answer  to  the  avowry ;  for  after  setting  out  at  length 
the  agreement  entered  into,  it  omits  to  state  that  the 
rent  was  paid,  or  satis&ction  made  for  it,  according  to 
the  agreement,  Lingham  v.  Warren  (c),  Hudd  v.  i2a- 
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(6)  1  H.  BL  5. 
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1825.       vetwr.  {a)     It  is,  therefore,  unnecessary  to  consider  the 
replication. 


NUTTALL 

agiainU 
Staohtoit* 


Chitty^  contra.  The  nature  of  the  possession  by «/.  5. 
at  the  time  of  the  distress  appears  from  the  agreement 
set  out  in  the  fifth  plea  in  bar.  It  was  thereby  stipu- 
lated that  the  tenant  should  give  up  possession  of  the 
&rm,  which  expression  denotes  the  whole  matter  that  he 
held  as  tenant.  The  subsequent  occupation  by  him  was 
merely  of  a  particular  part,  and  for  a  limited  purpose, 
and  not  as  teuant.  The  stat  8  Aim.  c.  14.  does  not 
apply  to  such  a  holding,  and  at  all  events  ought  not  to 
be  so  construed  as  to  affect  any  but  the  immediate  tenant. 
Ex  parte  Bennett,  {b)  Now  the  present  plaintiff  is  a 
stranger  to  the  tenancy,  and  also  to  the  agreement.  And 
this  furnishes  an  objection  to  the  replication  to  the  fifth 
plea  in  bar ;  it  alleges,  that  the  instalment  due  at  Christ^ 
mas  1823  was  not  paid,  but  does  not  allege  that  it  was 
not  deposited  or  secured  according  to  the  agreement. 
That  fact  was  in  the  knowledge  of  the  defendant,  but 
not  of  the  plaintiff.  The  former,  therefore,  should  have 
shewn  it  in  pleading. 

Abbott  C.  J.  The  fourth  plea  in  bar  raises  two 
questions  upon  the  construction  of  the  stat.  8  Ann.c.  14. 
«.  6.  and  7.  First,  whether  the  holding  over  by  the 
tenant  must  be  tortious ;  and,  secondly,  whether  it  must 
be  of  the  whole  farm.  I  find  nothing  in  the  statute  it- 
self confining  its  operation  to  cases  of  a  tortious  holding 
over,  or  to  a  holding  of  the  whole ;  and  as  it  appears  to 
have  been  made  for  the  benefit  of  landlords,  we  must  not 

(a)  2  B.  i'  B.  662.  (b)  2  5.^.  737, 

narrow 
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narrow  the  construction^  there  oeing  no  plain  words 
making  that  necessary*     The  first  avowry  brings  the 
hndlord's  right  within  the  statute,  and  the  fourth  plea 
admits  that  the  tenant  remained  in  possession  of  a  part 
of  the  premises;  it  therefore  furnishes  no  answer.     The 
fifth  plea  is  bad  for  the  same  reason ;  for  although  it 
sets  oat  the  agreement  and  avers  a  performance,  by  ^v* 
ing  up  possession,  yet  it  admits  that   the  tenant  con* 
tinued  in  possession  of  part  of  the  premises,  and  does  not 
deny  that  the  part  of  which  possession  was  so  retained, 
was  the  place  in  which  the  distress  was  made.     The  de- 
fendant is,  therefore,  entitled  to  judgment  on  both  the 
fburth  and  fifth  pleas  in  bar. 

Judgment  for  the  defendant. 


67 


1825. 


•NOTTALL 

agairut 
StAOiiTOir* 


The  King  agahist  The  Company  of  Proprietors  Saturday, 
of  the  Trent  and  Mersey  Navigation.  ^^^  ^^' 


nrUE  company  were  assessed  to  the  relief  of  the  poor  The  proprietora 
of  the  parish  of  Caldon^  in  the  county  of  Stafford^  in  gtone  quarries ' 
the  sum  of  100/.,  as  occupiers  of  certain  lime-stone  'ertoacanal" 
quarries  in  that  parish.     On  appeal,  the  sessions  con-  f^^^^^l^^^ 
finned  the  rate,  subject  to  the  opinion  of  this  court  on  °^  8*^  ^*"®' 

'  "^  ^  stone  as  the 

the  following  case :  By  articles  of  agreement  made  the  <»«»*  company 

^  ^  ^  should  direct, 

loth   of  jiprtl  1776,    between   the   Trent  and  Mersey  at  the  rate  of 

'      7rf.  per  ton» 

Navigation  Company  and  T,  G.  and  several  other  per-  and  if  they 

o    1         ,./»  1*  •  should  at  any 

SODS,  proprietors  of  the  ditrerent  lime-stone  quarnes  at  time  neglect  to 

deliver  the 
qoandties  required,  it  should  be  lawful  to  the  company  to  enter  into  or  upon  the  lands  of 
lisiesione  quarries  of  any  of  the  proprietors,  and  to  take  such  quantities  of  limestone  as  they 
should  think  proper,  paying  9d.  per  ton.  The  proprietors  of  tlie  limestone  quarries  haying 
(ailed  to  supply  the  limestone  required,  the  company  entered,  and  continued  for  more  than 
twenty  years  to  work  the  quarries,  and  take  the  limestone  at  2d.  per  ton :  Held,  however, 
that  the  company  had  not  any  exclusive  occupation,  but  a  mere  privilege,  and  consequently 
ihcA  they  were  not  liable  to  be  rated  to  tlie  poor. 

or 
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18S5.       or  near  Caldon^  in  the  county  of  Stafford^  according  to 
'"^'''^       their  respective  estates  and  interests  in  the  said  lime- 

The  Kxiro 

agauut       Stone,  they,  the  proprietors,  agreed  with  the  company 

Tbt  T&xMT  And 

Mkukt  yearly,  and  every  year  for  ever  thereafter,  to  deliver 
*^^^  '  to  the  said  company,  their  successors  or  assigns,  or  to 
such  person  or  persons,  and  at  such  time  and  times  as 
the  company  or  their  clerk  should  nominate  and  ap- 
point, such  quantities  of  good  and  merchantable  lime- 
stone ready  got  and  broke  in  the  pits  and  quarries  where 
the  same  should  be  got,  as  the  said  company  or  theil: 
derk  or  agent  should  yearly  direct  or  appoint,  at  and 
after  the  rate  of  Td.  per  ton  for  every  ton  of  such  stone, 
each  ton  to  consist  of  twenty-one  hundred  weight,  at 
120  lbs.  to  the  hundred  (of  which  quauti^  notice  was  to 
be  given  before  the  last  day  of  October  in  the  preceding 
year) ;  and  further,  that  if  they,  their  heirs  or  assigns, 
should  at  any  time  thereafter  neglect  or  refuse  to  deliver 
sudi  quantities  as  should  be  required,  it  should  be  law- 
ful for  the  said  company,  their  successors  and  assigns, 
and  such  person  or  persons  as  they  or  their  clerk  or 
agent  should  from  time  to  time  nominate  and  appoint,  to 
enter  into  and  upon  the  lands,  grounds,  or  stone 
quarries  of  any  of  the  said  proprietors  of  lime-stone, 
their  heirs,  or  assigns,  and  to  get,  take,  and  carry  away 
such  quantities  of  lime*stone  as  they  should  think  proper, 
out  of  any  of  the  pits  or  quarries  aforesaid,  paying  after 
the  rate  of  2d.  per  ton,  to  be  computed  as  aforesaid,  for 
the  same  (such  stone  to  be  got  in  a  regular  and  proper 
manner),  which  said  articles  of  agreement  were  afters 
wards  confirmed,  with  additional  regulations,  by  an  act 
of  the  16  G.  3.  c.32.  In  pursuance  of  the  said  agree- 
ment and  act  of  parliament,  the  proprietors  of  the  said 
quarries  of  lime-stone  did  for  some  years  supply  the 

appellants 
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y%:9:^i'  't'.K 


at  7d.  per  ten,  from  certain  quarries  mea-       18t5* 
%tioaed  in  the  agreeKieot  and  act  of  parliament;   but     ,^  ^^ 
haTiog  sttbsequentiy  neglected  to  deliver  the  quantity  of       ngauui 
lime-stone  required  according  to  the  agreement  and  act 
of  parliament,  the  appellants,  in  1795,  by  virtue  of  the 
said  afpreem^Dtf  entered  into  a  part  of  the  land  contain- 
mg  the  Ume-«tOB^  called  the  quarter  pie^  in  the  act  of 
parliament  mentioned,  situate  in  the  respondent  parish, 
which  said  part  of  the  said  land  was  in  the  occupation 
of  6,  Woobicrqftj   he   being  proprietor  thereof   with 
jR.  WoolUcraft.    The  appellants  have  got  the  lime-stone 
out  o{  thirteen  acrea  of  the  said  part  of  the  land  called 
the  quarter  piece  (the  whole  containing  seventeen  acres), 
and  still  continue  to  get  the  lime-stone  out  of  the  re- 
mainder, paying  the  proprietors  at  the  rate  of  2d.  per 
ton,  according  to  the  agreement  and  act  of  parliament 
Tlie  appellants  do  not  sell  or  make  any  profit  of  any  of 
the  said  Ume-stone  within  the  respondent  parish*    They 
merely  get  the  lime-stone  out  of  a  quarry,  from  which  it 
is  conveyed  along  a  rail-road  made  for  the  purpose  by 
the  appellants,  to  a  place  called  Froghall^  situate  in  the 
parish  o{  KingsUy^  where  it  is  sold  to  other  persons,  who 
bum  it  into  lime.     For  some  time  previous  to  the  time 
of  the  rate,  whilst  the  appellants  were  so  getting  the 
said  lime-stone,  the  said  G.  WoolUcrqft  was  in  the  occu- 
pation of  the  surface  of  the  said  part  where  the  ap- 
pellants were  not  actually  working,  and  has  planted  part 
of  the  land  frcxn  which  the  lime-stone  has  been  got. 
During  such  time  also  the  said  G.  W.  has  been  rated  to 
the  relief  of  the  poor  of  the  respondent  parish  in  re- 
spect of  the  said  part  of  the  said  land  called  the  quarter 
piece,  and  has  paid  6/.  as  his  rate  for  the  same,  until 
January  1823,  when  his  rate  was  reduced  to  22.,  and  a 

rate 


60  '■  CASES  IN  EASTER  TERM 

1825*  rate  of  4/*  imposed  Upon  the  appellants  in  respect  of* 

Tha  KiK6  ^^^^^  assessment  for  the  lime-stone  quarries  so  worked  # 

«^nj*  by  them  under  the  said  agreement  and  act  of  parlia- 

Mbeskt  ment. 

Nafigttioii  Coi 

CamjAell  and  Byarty  in  support  of  the  order  of  ses- 
sionS)  contended,  that  upon  this  statement,  the  company 
must  be  considered  as  the  occupiers  of  the  lime-stone 
quarries.  Rex  v.  AU  Saints^  Derby,  {a)  They  are  in 
possession  of  the  immediate  profits  of  the  land,  and 
that  is  sufficient  to  make  them  rateable.  Lord  Bute  v. 
OrindaU,  (b)  In  Rav^s  v.  Gell  (c)  and  Rex  v.  St.  Atis* 
tell  {d)  the  lord  receiving  a  portion  of  ore  by  way  of 
rent,  was  held  rateable  for  that;  and  it  seems  to  have 
been  taken  for  granted  that  the  persons  working  the 
mines  would  be  rateable  for  the  residue,  were  it  not  for 
the  implied  exemption  in  the  statute  43  Eliz.  c.  2.  in 
favor  of  such  adventurers.  The  last  two  cases  also 
shew  that  a  party  may  be  rateable  without  having  an 
exclusive  occupation. 

Scarlett,  Nolan,  W.  K  Taunton,  Russell,  Balgty,  and  * 
Caldvcell,  contr^,  contended,  that  die  company  had  a 
mere  licence  to  enter  and  take  lime-stone  at  a  certain 
price,  and  had  no  occupation  of  the  quarry  to  the  ex-^ 
elusion  of  other  persons^  for  that  there  was  nothing  in 
the  contract  entered  into  which  could  prevent  the  owners 
of  the  quarry  from  getting  stone  there  themselves,'  or 
permitting  others  to  do  so.  In  Rex  V.  Joliffe{e)  the 
defendant  was  held  not  to  be  rateable  in  respect  of  a 

(a)  5M,iS.  90*  (6)  2  H,  BL  i6S, 

(c)  Cowp.Ar,\.  (d)  5B.iA.693, 

(e)  2T,R.9(S 

tail- 
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rail-road,  because  he  had  not  the  exclusive  occupation        1825. 
of  the  soil ;  and  in  Rex  v.  BeU  ib)  the  defendant  was      JT^TT 

;  '  TTie  Kiy« 

held  to  be  rateable  for  such  a  rail-road,  because  in  the  antnnu 

latter  case  he  had  the  exclusive  occupation.     Applying  Msmbt 

those  cases  to  the  present,  it  is  clear  mat  the  Navigation  ^^ 
Company  were  not  rateable  for  the  lime-stone  quarries. 

The  Court  desired  that  the  case  might  go  down  to 
tlie  sessions  again  in  order  to  ascertain  whether  the 
company  had  been  in  the  exclusive  occupation  of  the 
quarry.  In  order  to  save  expence,  affidavits  were  fil^, 
bj  which  it  appeared  that  the  owners  of  the  quarry 
having,  in  J  7^6,  failed  to  furnish  the  company  with  the 
stone  required,  they  entered^  and  had  ever  since 
worked  the  quaiTy  themselves,  paying  2d,  a  ton  for  the 
stone  gotten.  No  other  person  had  ever  worked  or 
attempted  to  work  stone  there  except  the  company. 
These  affidavits  having  been  commented  upon  by  each 
side, 

Abbott  C  J.  now  gave  judgment.  This  question  came 
before  the  Court  under  such  peculiar  circumstances  that 
it  was  not  likely  that  any  case  would  be  found  bearing 
materially  upon  it  None  such  has  been  discovered ; 
nor  is  it  probable  that  our  decision  can  form  a  precedent 
for  any  other  case.  The  question  is,  whether  under  the 
contract  set  out  in  the  case,  and  that  which  has  taken 
place  under  it,  the  company  were  occupiers  of  the 
quarry  in  respect  of  which  they  were  rated.  The  con^* 
tract  is,  that  the  owners  of  the  quarry  shall  supply,  at  a 
certam  price,  as  much  stone  as  the  company  think  fit  to 

(a)  7r.  7?.5&8. 

order ; 
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t 

fS26*       order;  and  that  if  they  neglect  to  do  so,  the  company 

^^  may  enter  and  work  the  stone  for  themselves,  paying  to 

^^gninti       the  owners  a  certain  snm  for  every  ton  so  worked.   The 

MmtAzr      owners  having  neglected  to  supply  the  stone  ordered, 

^^       the  company  many  years  ago  entered,  and  have  ever 

since  worked  die  quarry  for  themselves ;  and,  in  point 

of  fact,  no  one  else  has  ever  got  stone  there.     But  the 

right  of  the  company  was  merely  to  get  there  what 

stone  they  might  think  fit;  there  was  nothing  in  the 

contract  to  prevent  the  owner  from  giving  to  others  also 

the  privilege  of  getting  stone  in  the  same  quarry.     The 

company  therefore  had  not  any  sole  and  exclusive  occu-^ 

pation,  but  a  mere  privilege,  and,  consequently,  were 

not  liable  to  be  rated  to  the  relief  of  the  poor. 

Order  of  sessions  quashed. 


Saturday.        THc   KiNG  asainst  Thackwell    and    Others^ 

April  30th.  '^ 

Churchwardens  and  Overseers  of  the  Poor  of 
Monmouth. 


Where  orcr-      ''PHE  late  churchwardens  and  overseers  of  the  poor  of 

leen*  aocountSy    X  ^ 

allowed  by  the  parish  of  Monmouth^  went  out  of  office  on  the 

three  jusdcefl* 

were  deliTered    f5th  oi  March  1824.     Their  accounts  were  allowed  by 
son  so  late  that  three  justices  on  the  27th.     On  the  28th  successors  were 


appetOto  the*  appointed.  On  the  7th  of  April  the  next  quarter  sessions 
Hddl^^'aii  ^^'^  ^^^  *^  ^^»  thirteen  miles  from  Monmouth,  On 
appeal  to  the      ^^  same  day  at  two  o'clock,  when  it  was  too  late  lo 

next  practicable  '^  ' 


MMions  was  in  enter  an  appeal,  the  kte  churchwardens  and  overseers 

time,  and  that  .  . 

the  justices  delivered  their  accounts,  allowed  as  aforesaid  to  their 

might  then  re- 

spite  the  appeal  successors.      At  the   Midsummer  sessions,  an  appeal 

respondents  agdlnst  the  allowance  of  those  accounts  was  entered  and 

objected  to  the  . .    « 

deW.  respited. 


Tbaokwmlu 
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fespitedf  although  the  respite  was  objected  to  bjr  the       1826. 
re^xHideDts;  and  at  the  Michadnuu  sessions,  the  order     _,    __ 
far  the  allowance  of  the  accounts  was  quashed*     The       ^vovuc 
order  of  sessions  having  been  removed  by  certiorari,  and 
a  role  obtained  for  quashing  it, 

Mmicj  in  support  of  the  order,  contended,  that  as 
the  accounts  of  the  late  overseers  were  not  delivered 
undl  it  was  too  late  to  examine  them  and  enter  an  ap- 
peal at  the  Easter  sessions,  the  Midsummer  sessions 
were  for  this  purpose  to  be  considered  as  the  next  after 
the  allowance,  and  that  the  justices  did  right  in  suffering 
the  appeal  to  be  then  entered  and  respited. 

Campbell  contrL  By  the  1 7  G,  2.  c.  SB.  s*  4.,  an  ap- 
peal against  the  accounts  is  given  to  the  next  quarter 
sessions,  and  the  justices  there  assembled  are  required 
to  receive  the  iqppeal,  and  to  hear  and  finally  determine 
the  same ;  ^'  but  if  it  shall  appear  to  the  said  justices 
that  reasonable  notice  was  not  given,  then  they  shall 
adjourn  the  said  appeal  to  the  next  quarter  sessions,  and 
then  and  there  finally  hear  and  determine  the  same." 
Upon  this  enactment  it  is  plain,  that  supposing  the  ap- 
peal to  the  M idsiunraer  sessions  to  be  in  time,  still  the 
justices  had  no  power  to  adjourn  it.  That  power  is 
limited  to  cases  where  reasonable  notice  has  not  been 
given.  Here,  so  far  from  objecting  to  the  insufficiency 
of  the  notice,  the  respondents  objected  to  the  adjourn- 
ment of  the  appeal.  But  it  is  not  clear  that  the  appeal 
at  the  Midsummer  sessions  was  in  time,  the  accounts 
were  allowed  on  the  27th  of  March^  the  appeal  might 
therefore  have  been  to  the  sessions  holden  on  the  7th  of 

Aprils 
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The  Kiva 

agmna 

TWacKwxLL. 


April,  Bex  v.  Justices  of  Worcestershire,  (a)  \^Dayley  J. 
The  appeal  must  be  to  the  next  practicable  sessions, 
Rex  V.  Justices  of  Essex,  (i) 

Abbott  C.  J.  It  is  quite  clear,  that  under  the  air- 
cumstances  of  this  case  the  parties  were  not  t)ound  to 
appeal  at  the  Easter  sessions,  and  at  Midsummer,  it 
was  for  the  justices  and  not  for  us  to  decide  whether  it 
would  be  proper  to  respite  the  appeal  to  Michaelmas. 

Order  confirmed. 


(fl)  5  M.  i  S.  457. 


{b)   I  B.i'A.2\0» 


Saturday, 
JitrilSCnh, 


The  Kino  against  Ilkeston. 


John  WhinyatcSj  the  pauper's  husband,  was  bound 
apprentice  by  indenture  dated  22d  December  1818,  for 
the  term  of  seven  years,  to  Benjamin  BobertSy  a  boat 
builder,  an  inhabitant  of  Ilkeston.     During  the  first  two 


An  apprentice,  'THE  pauper,  Ann   WhinyateSy   was   removed  by  an 

worked  with  order  of  two  magistrates  from  Badford  to  Ilkestoti. 

the  parish'of"/.  '^^^  sessions  on  appeal  confirmed  the   order,  subject 

h  *°f  ST"*  •***  ^^  ^'^^  opinion  of  this  Court,  upon  the  following  case. 

the  pirish  of 
R,  etery  Satur' 
day,  and  slept 
there  on  Saiur'^ 
day  and  Suti* 
day  nights, 
(with  his  mas* 

andr^niedto  years  of  his  apprenticeship,  the  pauper's  husband  lodged 
doyinorninff!'  ^^^^  ^^^  father  in  the  parish  of  Badford y  serving  his 
jhe  apprentice   jn^ster  in  lUceston.     Afterwards  he  worked  and  lodcred 

haying  retorn-  ^ 

ed»  and  worked  ^jj^  his  master  in  Ilkestony  but  regularly,  and  with  the 

as  usual  on  a  . 

Monday,  left      knowledge   and    consent   of  his   master,    went   to   his 

his  master  in 

the  evening,  father's  at  Badford  on  the  Saturday  night,  and  slept 
turned :  Held,    there  on  the  Saturday  and  Sunday  nights,  and  returned 

that  the  sleep- 
ing in  R.  being  merely  by  way  of  indulgence,  and  not  for  the  purposes  of  the  apprentice- 
ship, was  not  sufficient  to  confer  a  settlement. 

to 
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la  bis  master  at  lOteston  on.  the  Monday  momfoii^.    iytt      *issi. 
tbe  &/8r€fa^  before  tbe  ii/it^/iii^Aam  fitir,  in  tbe  ttioAtfi     j^^        • 
of  October  1622/  the  patiper's  husband  went  to  his       ^gidnit, 
Bttiers  as  usual,  and  slept  there  on  the  Saturday  and 
Smuhgy  n^ts,  and  returned  to  Iris  roaster's  on  the 

9 

Mfmdof  and  worked  ibr  him  that  day^  and  fti  tfab 
erening  asked  and  obtained  his  master's  permission  to 
go  home  again,  for  the  purpose  of  being  at  the  fiiir  at 
Nottingham  on  the  following  day.  He  left  hts  master 
that  evening  accordingly,  and  never  retnmed,  having 
enlisted  for  a  scMier  a  few  days  afterwards.  The 
pauper's  husband  did  no  work  for  his  master  in  Ba^btd 
oti  the  Saturdiy  m^t  and  Stmdey,  nor  at  any  other  time 
i4iile  he  was  at  his  father's.  The  indentures  were  te^ 
tained  by  t  Ae  master,  till  applied  for  some  days  after  the 
pauper  had  enlisted,  when  he  gave  diem  up. 

Manyatj  (with  whom  was  5.  Phittipps^)  in  support  of 
tbe  order  oC  sessions.  The  settlement  of  the  pauper 
was  in  IHeston,  and  not  in  Radford.  The  occasional 
residence  with  his  parents  in  the  latter  parish  was  not 
connected  with  the  purposes  of  the  apprenticeship,  but 
was  merdy  an  indulgence  granted  by  the  master.  It  was 
not  therefore  such  a  residence  as  could  confer  a  settle- 
ment. Rex  V.  Eibchester  (a),  Bex  v.  St.  Mary  Br€din{b\ 
Bex  V.  Broiton.  (c)  (He  was  then  stopped  1^  the 
Court) 

Ba^t^  and  ^.  jR.  Clarke  contrS.     It  has  long  been 
settled  that  an  apprentice  gains  a  seldement  where  her 

9 

sleeps  and  not  fi4iere  he  serves.    Z^ayhy  J.  That  f^ 

(a)  lM.iS.l35.         (b)  2B.iJ.S89.         (c)  4B.j-^.  84. 

Vol.  IV.  F  where 
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1SS5.       where  he  sleeps  for  the  purposes  of  the  apprenticesUp^]} 
_^  The  pauper  slept  in  Radford  for  the  purposes  of  the 

H^nnti  apprendceship,  he  went  there  with  the  consent  of  his 
xnaster,  and  in  order  to  return  to  his  work  on  the  Monday 
moroiiig.  There  is  nothing  to  shew  that  the  master 
had  not  at  all  times  a  control  over  the  apprentice^  and 
the  case  states,  that  the  latter  finally  quitted  his  master's 
service  on  a  Mondaj^  evening,  having  worked  with  him 
during  that  day,  and  having  slept  in  Radford  the  pre- 
ceding Sundat^  night-  At  that  time,  therefore,  he  had 
the  intention  of  returning,  which  was  proved  by  his 
actual  return  to  the  master's  service  on  the  following 
day.  The  case  is  therefore  entirely  different  from  Rex 
V.  Ribchester.  There  the  pauper  went  away  on  a  Satttrdaj^ 
and  never  returned,  and  the  case  was  decided  on  the 
ground,  that  Friday  must  be  considered  as  the  last 
night  of  the  apprenticeship,  and  accordingly  the  ap- 
prentice was  held  to  be  settled  where  he  slept  on  that 
night.  Here  the  pauper  continued  in  the  service  of  his 
master  on  the  Sunday  night,  for  he  returned  as  usual 
and  worked  for  him  on  the  Monday  morning  ;  he  there* 
fore  gained  a  settlement  in  Radford^  where  he  slept  on 
that  night  In  Rex  v.  St.  Mary  Bredin  and  Rex  v. 
BroUon^  the  service  was  clearly  relinquished  for  a  period 
by  the  master ;  here,  it  does  not  appear  that  he  ever 
rdinquished  it  at  all.  The  apprentice  never  worked 
for  his  master  on  Sunday,  and  Rex  v.  Castleton  (a)  .shews 
that  if  the  apprentice  had,  without  asking  his  master^s 
leave,  gone  home  on  Saturday  and  Sunday  nights  to 
sleep  in  Ra^^fbrd,  he  would  have  gained  a  settlement 
there;  and  the  ^exftcess  assent  of  the  master  to  this 

(a)  Burr*  S,  C.  56^ 

sleeping 
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deepii^  in  Rad/brd  cannot  vauy  tbe  caae^  Rex  t.  Strat-^       162^. 
fird-upof^Aoon.  {a) 


The  Kura 


Abbott  C.  J.  I  am  of  opinion  that  the  pauper  did 
Mt  gain  a  settlement  in  Sadford,  the  place  of  his  fiuher's 
tesidenoe,  at  which  he  slept  on  Saturday  and  Sunday 
nigbtSy  bat  at  lUestan,  the  place  of  the  maste/s  resi- 
dence^ where  he  slept  the  other  five  nights  in  each 
week.-  The  words  of  the  S  fV.^rM.  c.ll.  s.S:  nre, 
^  If  any  person  shall  be  bound  an  apprentice  by  in- 
denture, and  inhabit  in  any  town  or  parish,  such  binding 
and  inhabitation  shall  be  adjudged  a  good  settlement'' 
Tbe  true  constmction  of  that  provision  appears  to  be^ 
diat  the  inhalMtation  must  be  in  the  character  of  an  ap- 
prentice, and  in  some  way  or  other  in  furtberakice  of 
the  object  of  the  q>prenticeship.  An  inhabitation  by 
indulgence  then  is  not  within  the  statute.  The  case 
before  us  states,  that  the  pauper  worked  and  lodged 
with  Ills  master  in  Ilkeston^  but,  with  [the  consent  of  his 
master f  went  on  Saturday  night  to  his  father's  at  Bad" 
ford  and  spent  Sunday  ytxih,  him,  and  returned  to.  his 
woric  on  Monday  morning ;  that  certainly  was  a  resi- 
dence in  Radford  by  indulgence  only.  There  may,  in- 
deed, be  cases,  and  some  such  have  arisen,  where  an 
inhabitation  in  a  parish  difierent  from  that  in  which  the 
master  resides  may  be  in  furtherance  of  the  service ;  for 
instance^  where  a  master  cannot  take  an  apprentice  into 
his  own  house,  and  appoints  or  allows  him  to  choose  a 
residence  in  another  parish,  so  diat  he  may  return  to 
his  woric  every  morning*  But  the  facts  of  this  case 
sbewy  that  the  sleeping  in  Radford  jf9a  merely  for  re- 

(•)  iiJSbir^ns; 

F  2  creation. 


m 
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iS^       creadoQ,  and  bad  no  connection  with  the  service.    The 
^'  apprentice  did  not  therefore  gain  any  settlement  in  that 

parish,  and  the  order  of  sessions  was  right. 


OgfOtUi 


Batley  jr.  Where  the  master  appoints  no  place  for 
the  pauper  to  sleep,  or  appoints  a  place  out  of  the  parish 
where  the  service  is  performed,  I  agree  that  a  settlement 
is  gained  in  the  parish  where  the  apprentice  sleeps,  and 
that  was  the  ground  on  which  JRex  v.  Castleton  and  Rex 
¥•  Stratfcrdrupon-Avon  proceeded.  Le  Blanc  J.  ex<- 
pressly  put  the  latter  case,  on  the  ground  that  the 
INiuper  slept  in  Old  Stratford  as  an  apprentice.  But  if 
An  apprentice  in  general  resides  with  his  master,  and  is 
allowed  once  a  week,  as  an  indulgence,  to  visit  his 
'|>arents  in  another  parish,  he  does  not  lodge  there  as  an 
a|>prentice,  and  I  cannot  see  that  the  case  is  varied^ 
whether  the  indulgence  be  for  days  or  for  months*  If 
(90,  this  case  is  decided  by  Rex  v.  St.  Mary  Bredin  and 
Bex  T.  Brotton. 

HoLROTD  J.  ooncurred. 

Order  of  sessions  confirmed,  {a) 

(a)  Uuledale  J.  was  in  the  Bail  Court. 


•  a 
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1825. 


Hick  against  Keats,  (in  Error.)  iwdbv,   ' 

J^EBT  on  a  joint  and  several  bond,  given  by  the  plain-  Debt  on  bond, 
tiff  in  error  and  one  T.  M.  KeatSj  conditioned  to  pay  foiTtb^LSis 
defendant  in  error  an  annuity  of  40/.  per  annum  for  her  pu^ffl^^ 
life.    Pleas,  first,  non  est  factum ;  second,  that  before  the  ^"  ^*  '^f*  ■^ 

■pinttradc^  and 

making  of  the  bond»  plaintiff  having  for  several  years  car-  ^'^^  induced  bj 
ried  on  the  wine  and  spirit  trade,  was  on,  &&,  at,  &c,  in-  mU  k;  that  ihe 

did  sell  ity  ad« 

duced,  at  the  request  of  her  sons,  T.  M.  Keats  and  \T.  KeaiSf  tanced  the  pro^^ 
to  sell  her  said  trade  and  business,  and  she  did  then  and  other  money 
there  accordingly  sell  the  same,  and  the  money  arising  L^ounting  Uf 
therefrom,  together  with  whatever  money  she  possessed,  l^^^'Jl,^]^ 
Amounting  to  lOOOZ.,  she  the  said  plaintiff  did  then  and  ^^  ^^  "^ . 

°  .  buiinew,  and 

there  advance  to  her  said  two  sons,  to  place  them  out  ^««upon  af- 

11.  .•         .  '     terw«rdi,it- 

in  business;  and  that  m  consideration  thereof  it  was  agreed  that 
thereupon,  afterwards,  to  wit,  on,  &c,  at,  &c,  agreed  ihoald  give  hev 
by  and  between  the  said  plaintiff  and  her  two  sons,  that  surety,  to 


each  of  them  should  give  her  an  annuity  bond  of  40/.  per  ^^  of  im  an^ 
apnum  ;  and  that  they  should  get  some  person  or  persons  ^^^^y^^^* 
to  join  them  by  way  of  further  security  for  the  punctual  JbM  the  bond 
payment  of  such  two  several  annuities;  and  the  said  de-  given  in  pumu 

ance  of  that 

fendant  further  saith,  that,  in  pursuance  of  the  said  agree-  agreement,  and 
ment  so  made  as  aforesaid,  he  the  said  T.  M.  Keatcs  and  ations  Uierein 
the  said  defendant,  as  security  for  the  said  T.  M.  Keats  no  memoriaf  of 

it.  mimllAfI 

as  aforesaid,  afterwards,  to  wit,  on  the  same  day  and  wherefore  the 
year  last  aforesaid,  at  London  aforesaid,  made  and  sealed,  ^|^^  ^^^ 
and  as  their  act  and  deed  delivered  to  the  plaintiff  the  *****  ^^  ^^^ 

*-  was  not  giTen 

in  pursuance  of 
the  agreement  and  for  the  considerations  mentioned  in  the  pica*  The  jury  found  that  it 
ms  so  given,  in  the  terms  of  the  plea :  Held,  that  the  plea  did  not  shew  the  annuity  to 
hsfe  been  granted  for  a  pecuniary  consideration,  so  as  to  bring  it  within  the  17  G.S.  c  26.| 
aod  the  plaintiff  had  judgment. 

There  were  other  pleas  upon  which  issues  were  taken,  and  the  jury  not  having  found  any 
vcriki  aa  to  them,  the  Court  awarded  a  venire  de  novo. 

F  3  said 
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1825.        said  writing  obligatory  in  the  said  declaration  mentioned ; 
*— ^       and  the  said  plaintiff  then  and  there  accepted  and  received 

Hicr 

jgonuf  the  said  writing  obligatory,  with  the  condition  thereunder 
written,  of  and  from  the  said  71  M.  Keats  and  die  said 
defendant,  in  pursuance  of  the  said  agreement,  and  for  the 
consideration  aforesaid ;  and  the  said  defendant  further 
saith,  that  no  memorial  of  the  said  writing  obligatory  in 
the  said  declaration  mentioned  was  inrolled  in  the  High 
Court  of  Chancery  within  twenty  days  of  the  execution 
thereof,  according  to  the  directions  of  a  certain  act  of 
parliament  made  and  passed  in  the  seventeenth  year  of  his 
late  majesty  King  George  the  Third,  whereby  the  said 
writing  obligatory  in  the  said  declaration  mentioned  is 
null  and  void.  Replication ;  that  the  said  defendant  did 
not  deliver  the  said  writing  obligatory,  nor  did  the  said 
plaintiff  accept  the  same  in  pursuance  of  the  said  agree- 
ment, and  for  the  consideration  in  the  said  second  plea 
mentioned,  in  manner  and  form  as  the  said  defendant 
hath  above  thereof  in  that  plea  alleged.  As  to  the  se- 
cond issue  within  joined  between  the  parties,  the  jury 
found  that  the  said  defendant  did  deliver  the  said  writing 
obligatory,  and  the  said  plaintiff  did  accept  the  same,  in 
pursuance  of  the  agreement,  and  for  the  consideration 
in  the  second  plea  within  mentioned,  in  manner  and 
form  as  the  said  defendant  hath  within  in  that  plea  al- 
leged. There  were  other  pleas  and  issues  joined  on 
them,  but  as  to  them  the  jury  found  no  verdict  Upon 
thb  finding  the  Court  of  Common  Pleas  gave  judgement 
for  the  plaintiff,  and  a  writ  of  error  having  been  brought, . 
the  case  was  now  argued  by 

Campbell^  for  the  plaintiff  in  error.     This  annuity 
cannot  be  considered  as  ^ven  for  natural  love  and  af- 

fection^ 
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jfixtum,  for  the  Court  most  take  that  to  have  been  the       18S5. 
coimderation  which  is  stated  in  the  plea,  and  which  has 
been  fbond  by  the  jniy,  viz.  the  money  advanced  by  the 
plaintiff  below  to  her  sons.     The  only  question  is»  whe- 
ther an  antecedent  debt  is  such  a  pecuniary  consider- 
ation as  is  contemplated  by  the  17  G.  S.  r.  26*    There 
would  be  no  difficulty  in  framing  the  memorial  of  such 
a  oonsideraticm ;   for  it  seems  to  be  much  the  same» 
whether  the  consideration  is  stated  to  have  been  money 
pttd  at  the  time  of  the  grant  or  seven  years  before.  The 
dgfath  section  of  the  act  is  material,  for  that  excepts  out 
of  the  opention  of  the  act  several  sorts  of  annuities  i 
but  the  only  exception  which  can  now  be  relied  on,  is 
that  of  annuities  granted  without  regard  to  pecuniary 
coittideration.    lAbboii  C«  J.  How  does  it  appear  that 
there  was   any   antecedent   debt  due  to.  Mrs.  KeatSf 
there  is  nothing   to  shew  whether  she  advanced  the 
money  to  her  sons  by  way  of  loan  or  gift.    BayUy  J.  If 
a  parent  advances  UKHiey  to  a  child,  it  b  supposed  to  be 
by  way  of  gift]     In  ordinary  cases,  if  it  is  said,  that  Ai 
advanced  1000/.  to  £.,  that  is  sufficient  to  shew  a  debt^ 
and  here  it  cannot  be  said  that  the  annuity  was  granted 
without  regard  to  pecuniary  consideration,  for  the  jury 
have  found  that  it  was  in  pursuance  of  the  agreement^ 
and  for  the  consideration  in  the  second  plea  mentiouedtf 
[Baj/lejfi.  It  has  been  held  that  even  without  the  aid  of 
the  eighth  section  voluntary  annuities  would  be  out  of 
the  operation  of  the  act]   In  Crespigny  v.  Wittenoom  {a\ 
HuUon  V.  Lewis  (b)  J  and  Horn  v.  Horn  {c\  where  it  was 
so  held,  no  pecuniary  consideration  appeared  in  th({ 
plea.    Here  such  a  consideration  is  shewn.  Doe  v^  PhU* 

(a)  4  T.  S*  700*  (6)  5  T.  R.  e39.  (c)  7  East,  529. 

F   4  l2J)$ 
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1^S5«       Ups{a)\9  distinguisbable,  for  there  no  money  passed 
•j^-     •       I^etween  the  grantor  and  grantee ;   but  Crodey  v.  Ark^ 
i^tdrut        Wright  (fi)  is  very  like  the  present  case,  and  there  the 
deed  was  held  to  be  void  for  want  of  a  memociaL 

,    Tmdaly  contri,  was  stopped  by  the  Court 

Abbott  C.  J.     I  am  of  opinion,  that  tlie  plea  upon 
which  judgment  was  given  in  the  Court  of  Common 
Fleas  does  not  bring  the  case  within  the  stat.  17  6r«  S. 
c.  26.,  which  was  the  act  regulating  annuities,  at  the 
time  when  that,  in  question  was  granted.     The  object  of 
t}iat  statute,  as  appears  by  Uie  title,  and  almost  every 
clause  of  it,  was  to  prevent  the  imprudent  sale  of  an- 
nuities.    Now  can  we,  upon  a  fair  consideration  of  the 
i^econd  pl^  on  this  record,  say  tliat  the  amiuity  was 
granted  for  a  money  consideration.    Tlie  plea  begins  by 
stating,  that  Mrs.  Keats  w(is  induced,  at  the  request  of 
her  two  sons,  to  sell  her  trade  and  business,  and  tliat 
she  did  accordingly  sell  the  same,  and  the  money,  arising 
there5*om  did  then  and  there  advance  to  her  sons,  to 
place  them  out  in  business.     There  the  matter  stops  for 
a  time,  and  tlie  plea  goes  on  to  state,  that  in  consider- 
ation thereof  it  was  afterwards  agreed,  that  each  of  the 
sons  should  give  her  a  bond,  with  a  surety  for  payment 
of  an  annuity  of  40/.  per  annum ;   and  then  it  avers 
tbat  the  bond  declared  on  was  given  in  pei*formance  of 
tiiat  a^-eement,.  and  for  the  consideration  aforesaid. 
*|^he  issue  i$  on  the  replication  negativing  the  plea  in. 
terms.     The  jury  have  found  that  the  bond  was  given 

(a)  1  Taunt,  556.  (b)  2  T.  i?.  603* 

in 
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in  poisoaoce  of  the  agreement  aod  for  the  oonsideratioii.  18S5« 
aibresaid,  that  is,  in  consideration  that  the  mother  had  — ^— * 
at  some  antecedent  time  advanced  the  money ;  but  it  is  t^thui 
not  foond,  that,  at  the  time  of  making  the  advance^ 
she  stipulated  for  the  grant  of  the  annuity.  The  plea, 
therefore,  does  not  bring  the  case  within  the  statute, 
and,  consequendy,  is  no  bar  to  the  action ;  but  as  there 
are  odier  pleas  on  the  record,  good  in  form,  and  upon 
vkich  nothing  was  done  at  the  former  trial,  there  roust 
be  a  venjjre  de  novo.  *  ■. 

SUylcx  J*  The  whole  purview  of  the  act  in  question 
is  confined  to  annuities  granted  in  consideratioQ  of  money, 
and  tliere  are  many  cases  where  that  has  been  de^  . 
cided,  and  which  Mr.  Campbell  has  in  vain  endeavoi^:ed> 
to  distinguish  from  tl^  present.  If,  at  the  time  when: 
the  mon^  was  advanced,  it  had  been  part  of  the.  bargain* 
that  an  anpuity  should  be  granted,  L  should  have  agreed* 
that  it  came  within  tlie  act.  But  it  does  not  appear  that 
this  advance  was  conditional,  or  tliat  any  terms  were  at 
that  time  imposed  on  the  sons. 

# 

.  HoLBOYD  J.  I  think  that  there  must  be  a  venire  de. 
novo,  altliough  Uie  plea  now  before  the  Court  is  bad* 
It  is  intended  to  avoid  the  bond  u|X)n  which,  the  plain^ 
tLflf  below  sued,  and  must,  therefore,  be  construed  strictly ; 
and  it  is  not  sufficient  unless  it  shews  clearly  tliat  there 
was  a  sale  of  the  annuity.  Now  the  plea  divides  the 
whole  transaction  into  two  parts;  first,  tlie  sale  of 
the  business  and  the  advance  of  the  money,  and  then 
afterwards  the  undertaking  by  the  sons  to  grant  and 
secure  an  annuity,  which  upon  this  plea  must  be  taken 

as 
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1825.       as  8  voluntary  grant,  and  not  a  part  of  the  original 
transaction. 

LrrTLEDALE  J«  concurred. 

Venire  de  novo  awarded. 


uTednemu^  The  KiNG  ogaifist  The  Company  of  Proprietors 
^'^  ^^'  of  the  Oxford  Canal  Navigation, 

By  a  canal  «tft,  TTPON  an  appeal  against  a  rate  made  for  the  relief 
c/thTo^onf  of  the  poor  in  that  part  of  the  parish  of  Saw  situate 

powered  to  take  within  the  county  of  the  city  of  Coveniry,  whereby  the 
pa^pCTmfla  company  of  proprietors  of  the  Oxford  Canal  Navigation 
upon  aU  goods.  ^^^^  rated  as  the  occupiers  of  the  towing-path  land, 
quent  act  for     ^nd  that  part  of  the  canal  lying  within  the  parish  of 

making  a  new  "^  f     ^ 

canal,  reciting    Soo^  and  for  the  tolls  and  duties  arising  therefrom, 

that  it  was  ap* 

prebended  thai  assessed  at  1600^,  and  the  sum  for  which  they  were 
the  Intended  rated  was  80/.,  the  sessions  amended  the  rate  by  i*e- 
injurious^to  the  ducing  the  sum  on  which  the  company  was  assessed  to 
Sb?04^^  1200/..  and  the  sum  assessed  to  60/.,  and  confirmed  the 
-^^h!!d'been  ***  '®^  ^  amended,  subject  to  the  opinion  of  this  Court  on 
•greed  t^  an    the  following  case:  The  appellants  were  incorporated 

indemnification 

should  be  made  by  an  act  of  parliament  of  the  9  6. 3.  entitled  '^  An  act 

to  themy  as  a 

compensation     for  making  and  maintaining  a  navigable  canal  from  the 

for  such  injury, 

it  was  enacted  «  Tbat,  instead  of  the  mileage  doty  payable  to  the  proprietors  o^tbe  Oxford 
Canal  I  it  should  be  lawful  for  them  to  take,  for  all  coals  which  should  pass  from  the  Oxford 
Canal  into  and  upon  the  said  intended  canal,  so  much  per  ton,  with6ut  an^  regard  to  the 
distance  the  same  sliould  pass  alone  the  Oxford  Canal ;  and  for  all  other  goods  which 
should  pass  from  any  other  navigable  canal  into  and  upon  the  Oxford  Caiuil,  and  from 
thence  into  and  upon  the  said  intended  canal,  or  from  the  intended  canal  into  and  upon 
the  Orfaird  Canal,  and  firom  thence  into  and  upon  any  other  navigable  canal,  a  certain 
other  sum  per  ton,  without  regard  to  the  distance  the  same  should  pass  from  the  siM 
Oxford  Canal :  Hdd,  first,  that  the  proprietors  of  the  Oxford  Canal  were  rateable  to  the 
poor  in  respect  of  their  mileage  dntj  in  every  parish  through  which  the  canal  passed/ 

Secondly,  that  they  were  liable  also  to  be  rated  in  every  parish  along  which  the  canal 
passed  for  a  proportion  of  the  coippeniation  duty. 
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Cauninf  Canal  Navigation  to  the  city  of  O^^mrd^  and       1885* 
bj  nitoe  of  the  powers  given  to  them  by  this  act,  they 
porcbased  and  are  now  the  owners  of  the  canal  and 
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towing-path  in  the  respondent  parish,  having  no  other  cumI  Co» 
lands,  nor  occupying  nor  possessing  any  other  property 
therein.  By  the  above  act  they  are  empowered  to  de» 
Bland  the  payment  of  tonnage  and  wharfage  at  a  certain 
rate  per  mile  for  all  coal,  stones,  timber,  and  other 
goods  carried  upon  or  through  their  canal;  and  the 
tonnage  oommoDly  taken  by  them  at  the  time  of  making 
the  above  rate  was  \d*  per  ton  per  mile  for  coals,  and 
1^.  9d.  per  ton  per  mile  for  other  sorts  of  merchandise. 
This  tonnage  is  usually  called  the  mile  tcmnage,  as  dis« 
tinguisbed  fiom  the  compensation  tonnage  hereinafter 
spoken  oC  By  a  subsequent  act  of  parliament  of  the 
S3  G.  d.  e.  80.,  whidi  was  an  act  for  making  a  new  canal 
to  be  called  the  Grrand  Junction  Canal,  after  reciting 
that  it  was  apfurehended  the  making  of  the  intended 
canal  wouM  be  bjurious  to  the  company  of  proprietors 
of  the  Oxford  Canal  Navigation,  and  that  it  was  agreed 
that  the  compensations  thereinafter  mentioned  should  be 
made  to  them,  as  an  indemnification  against  any  such 
injury,  it  was,  amongst  other  things,  enacted,  that  in- 
stead of  the  tolls,  rates,  and  duties  which  would  have 
been  payable  to  the  company  of  proprietors  of  the 
Oxford  Canal  by  virtue  of  the  above-mentioned  act  of 
the  9  G.  8.,  and  certain  other  acts  of  parliament  for  or 
in  respect  of  the  coals,  goods,  and  other  things  therein- 
after mentioned,  and  made  chargeable  with  certain  rates 
to  the  said  company,  it  should  be  lawful  for  the  said 
company  of  proprietors  of  the  Oxford  Canal  Navigation 
to  ask,  demand,  take,  and  receive  to  and  for  their  own 
proper  use  and  behoof,  the  respective  rates  thereinafter 

mentioned ; 
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ISS&i  roentibned;  that  is  to  say,  **  for  all  coels  which  should 
■  ~*  pass  .from  the  ssid  Oxford  Canal  into  or  upon  the  said. 
agcHHM       iiuended  canal,  the  sum  of  2s.  9cL  per  ton,  and  so  in 

The  Oxromy. 

CmuO.  Gb. .  proportion  for  a  less  quantity  than  a  ton»  without  any 
•  regard  to  the  distance  the  same  should  pass  upon  the 
said  Oxford  Canal ;  and  for  all  other  goods,  wares,  mer-. 
diandizes,  and  things  which  should  pass  from  any  navi- 
gable canal  into  or  upon  the  Oxford  Canal,  and  from 
tbence  into  or  upon  the  said  intended  canal ;  or  from 
the  said  intended  canal  into  or  upon  the  said  Oxford 
Canal,  and  from  thence  into  or  upon  any  other  navi- 
gable canal  (except  certain  articles  in  the  act  specified},. 
the  sum  of  4s.  4r/.  per  ton,  and  so  in  proportion  for  a 
less  quantity  than  a  ton,  without  any  regard  to  the  dis- 
'  tance  the  same  should  pass  upon  the  said  Oxford  Canal." 

The  act  then  provides  for  the  collecting  and  recovering 
this.  last-mentioned  tonnage ;  and  also  that,  in  the  event 
thereafter  of  such  tonnage  not  amounting  to  certain 
specified  sums  within  each  year,  the  company  of  pro- 
prietors of  the  intended  canal  should  make  good  tlie 
difference:  and  it  points  out  the  mode  of  ascertaining 
and  recovering  such  di&rence.  The  tonnage  payable 
to  tlie  appellants  under  this  last-mentioned  act  is  usually 
called  the  compensation  tonnage.  No  part  of  the  mile  or 
compensation  tonnage  is  collected  in  the  parish  of  5oxo, 
The  entire  length  of  the  Oxford  Canal  is  ninety-one 
miles. .  The  Grand  Junction  Canal  unites  with  it  at 
Braunsiouj  and  the  distance  from  that  place  to  where  it 
joins  the  C&oentry  Canal  is  thirty-four  miles,  seven- 
dghths  of  which,  two  miles  and  one-eighth,  are  in  the 
respondent  parish.  This  latter  canal  is  the  only  navi- 
gable canal  which  joins  the  Oxford  in  this  its  northern 
part,  and  the  proprietors  thereof  take  the  tonnage  of 
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6ofis  upon  two  nilea  of  the  Oxford  Canal^  being  the        ISSS. 
first  two  milesirom  the  junction  thereof  with  the  Coventry 
Csoal  at  I/mgJhrdj  and  the  proprietors  of  the  Oxford 


TlwKm 


GbdsI  take  the  tdmiage  of  all  merchandize  (exoept  coals)     Oumk  Coi 


are  carried  upon  any  part  of  the  Olz;^rc2  Canal^ 
aad  afterwards  npon  the  Coventry  Canal,  within  three 
mfles  and  a  half  from  the  junction  of  the  two  canals  at 
Dmg^fordj  towards  Cooeniry.     For  coals  which  pass 
along  the  Oxford  Gmal,  in  the  respondent  parish,  the 
appellants  recdvfe  the  mile  tonnage,  if  they  do  not  after- 
wards enter  the  Grand  Junction  Canal ;  but  if  they  do^ 
then  they  receive  the  compensation  tboiuige  only,  whe* 
ther  they  bare  paased  into  the  0:^d  Canal  from  any 
other  canal  or  not.    For  other  sorts  of  merchandize 
which  pass  fir6m  the  Coventry  Canal  into  the  Oxfbrd 
Canal,  and  thence  into  the  Grand  JTunctioh  Canal,  or 
f]x>m  the  Grand  Junction  Canal  into  the  Oxfbrd  Canali 
and  tb^nce  into  the  Coventry  Canal,  in  both  which  cases 
SQch  merchandize  must  necessarily  pass  through  the 
parish  oS  Sow,  diey  receive  the  compensation  tonnage  ^ 
but  in  all  other  cases  they  receive  the  mile  tonnage; 
The  compensation  tonnage  is  never  exactly  what  the 
mile  tonnage  would  have  been.     The  appellants  derive 
no  profit  whatever  from  their  land  in  the  parish  of  Sow^ 
except  firom  the  tonnage  payable  to  them  by  virtue  of 
the  above  m^itioned  acts  of  parliament,  if  any  part  of 
that  tonnage  can  l^ally  be  considered  as  such.     The 
occupiers  of  land  in  the  parish  of  Sow  are  rated  in  the 
preseot  assessment  upon  their  respective  rents,  taking 
those,  rents  as  the  criterion  of  the  value  of  the  land. 
He  iqppellants  are  rated  upon  the  full  amount  of  their 
tolls,  .which  aare  calculated  to  amount  to  1^002.  per 

annum. 
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IMS.       annum^  whereas  the  same  tolls  are  worth  only  lOOO/. 

per  annum  to  be  rented  by  a  third  person. 
agamtt  The  Questions  for  the  opinion  of  the  Court  were, 

CiMi  Co.  First,  whether  the  appellants  were  liable  to  be  rated 

for  any  of  their  tolls  in  the  parish  of  Sow.  If  not,  the 
assessment  on  the  appellants  in  the  parish  of  Sow  was  to 
be  struck  out  of  the  rate. 

Secondly,  whether  they  were  liable  to  be  rated  in  the 
parish  of  Sasa  for  part  of  the  compensation  tonnage  for 
coals  passing  out  of  the  Oxford  Canal  into  the  Grand 
Junction  Canal,  which  had  passed  along  the  Oxford 
Canal  in  the  parish  of  Saa>.  If  they  were  not,  four 
twenty-fourths  of  the  sum  at  which  they  were  assessed 
were  to  be  deducted  from  the  assessment. 

Thirdly,  whether  tliey  were  liable  to  be  rated  in  the 
parish  of  Saw  for  part  of  the  compensation  tonnage  re- 
ceived in  respect  of  merchandize  (not  being  coals)  pass- 
ing out  of  any  navigable  canal  into  the  Oxford  Canal, 
and  thence  into  the  Grand  Junction  Canal,  in  respect 
of  such  part  of  the  said  merchandize  as  had  passed  along 
the  Oxford  Canal  in  the  parish  of  Sam.  If  they  were 
not,  then  eight  more  twenty->fourths  were  to  be  deducted 
from  the  sum  assessed  on  the  appellants. 

Fourthly,  whether  they  were  liable  to  be  rated  in  the 
parish  of  Saw  for  part  of  the  compensation  tonnage  re- 
ceived in  respect  of  merchandize  (not  being  coals)  pass- 
ing out  of  the  Grand  Junction  Canal  into  the  Oxford 
Canal,  and  thence  into  any  other  navigable  canal,  in  re- 
spect of  any  such  part  of  the  said  merchandize  as  had 
passed  along  the  Oxford  Canal  m  the  parish  of  Sow.  If 
they  were  not,  then  five  more  twenty-fourths  were  to  be 
deducted  from  the  sum  assessed  on  the  appellants. 

Fifthly, 
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FiftUXf  sof^iodng  the  appdlants  to  be  rateable. ia        1825. 
xeqiect  of  the  above  tolls,  or  any  part  of  theniy  in  tbe 
parisli  of  SoWf  whether  the  sum  on  which  they  were 
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Mmesaed  in  the  above  rate  ought  not  to  be  reduced  to  Om«i  Op^ 
the  amoont  ^hich  such  tolls  would  be  worth  to  be 
rented  by  a  third  person.  The  several  acts  of  th^Mky 
15th,  and  26th  G.  3.  for  making  and  mnintifining  the 
Oxford  Canal ;  as  also  the  SS  G.  3.  e.  80^  called  the 
Grand  Junction  Canal  Act,  were  to  be  considered  as 
part  of  tbe  case. 

The  JUom^  General^  Adams  Seijt,  and  Th^dalj  in 
support  of  the  order  of  sessions.  The  Oxford  Canal 
Company  wane  liiMe  to  be  rated  for  a  certain  pro- 
porti(i»of  their  tblla  in  the  parish  of  Sow*  [W^E.  Taun^ 
im  admittect  that  after  the  cases  of  Bex  v.  Milton  (a), 
Rex  v.  The  Aire  and  Colder  Navigation  {b)j  Bex  v. 
Pdge  {c\  Bex  v.  The  Proprietors  t^  the  Stc^JordAire  and 
Worcestershire  Canal  (d\  Bex  v.  Trent  and  Mersey  Navi^ 
gation(e)f  and  Bex  v.  Palmer  {f)^  the  company  were 
Uable  to  be  so  rated.]  They  are  liable  also  to  be  rated 
in  respect  of  the  compensation  duty  which  is  granted 
them  by  the  33  G.  3.  c.  80.  s.  10.  By  that  act  the  pro- 
prietors are  authorized  to  take,  in  lieu  of  the  mileage 
duqr  to  which  they  were  before  entitled,  the  following 
rates ;  first,  for  all  coals  which  should  pass  from  the  Ox^ 
ford  Canal  into  or  upon  the  said  intended  canal,  the  sum 
of  2s.  9d*  per  ton,  without  any  regard  to  the  distance 
which  the  same  should  pass  upon  the  Oafford  Canal ;  and 
then  for  all  other  goods,  &c.  which  diould  pass  from  any 

(a)  3  J9. 4-  if.  1  IS.  (6)  S  7.  Jl.  66a 

(r)  4  7.  B.  549.  (<f )  8  7.  Jt  S4a 

navigable 
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18^5:  navigable  canal  into  or  upon  the  Oxford  Canal,  and 
T^Ismjx  ^^"^  thence  into  or  upon  the  said  intended  canal,  oil 
--Jfo**  from  the  said  intended  canal  into  or  upon  the  Oaford, 
C»4l  Cof  Canal,  and  from  thence  into  or  upon  any  other  navi- 
gable canal  (except  certain  articles  in  the  act  specified), 
the  sum  oi  ^  id.  per  ton,  without  any  regard  to  the 
distapce  the  same  should  have  passed  upon  the  O^r J 
Canal.  Before  the  passing  of  this  act  the  Oxford 
Canal  Company  were  entitled  to  take  certain  tolls  in 
respect  of  which  they  would  have  been  rateable  in  each 
parish  along  which  the  canal  passes,  and  the  com- 
pensation is  granted  to  them  by  the  latter  act  in  lieu  of 
the  mileage  duty,  to  which  they  otherwise  would  have 
bee4  entitled.  Now  as  the  Oxford  Canal  Company 
would  have  been  rateable  in  the  parish  of  S<m  in  re-; 
spect  of  a  certain  proportion  of  the  mileage  duty,  they 
must  be  ^rateable  in  the  same  proportion  of  that  duly 
which  is  given  as  an  equivalent  for  it.  And  there  is  no 
distinction  in  principle  between  coals  and  any  other 
goods..  There  was  originally  a  mileage  duty.  That, 
lor  convenience,  was  changed  to  a  gross  sum,  and  the 
whole  question  is,  whether  that  sum  is  to  be  subject  to 
the  same  burden  as  th^  former  duty.  As  to  the  last 
question  put  to  the  Court,  it  must  be  admitted  that  the; 
i^ellants  are  rateable  for  that  amount  only  which  such 
toQs  would  be  worth  if  let  to  a  third  person. 

W:  B.  Taunton^  Holbech  and  Ootdbum^  coutra.  The 
compensation  duty  does  not  necessarily  constitute  any" 
part  of  the  profits  of  the  land  belonging  to  the  company 
in  the  parish  o( Sows  it  is  not,  therefore,  the  subject  of 
rate  in  th^t  parish,  although  it  may  be  true  that  it  was 
substituted  in  lieu  of  that  which  was  rateable.     It  must 

be 
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lie  admitted,  also,  that  the  company  were  rateable  in  re-       l6dS* 

sped  of  the  mileage  duty,  but  now  as  much  duty  is  paid 

tor  passing  along  a  small  part  as  through  the  whole  of       agnhttt 

The  Okvoia 

the  can^.  The  company  earn  nothing  in  respect  of  Cmal  Gsu 
their  land  in  the  parish  of  SaWj  because  the  same  com- 
pensation duty  would  be  payable  to  them  if  the  land 
in  the  parish  of  Sow  was  not  passed  oven  [^Bayleff  J. 
The  canal,  as  a  whole,  is  the  cause  of  the  compensation 
duty,  and,  therefore,  it  is  earned  in  respect  of  the  whole 
tine  of  the  canal,  and,  of  course,  a  proportion  of  it  in 
respect  of  that  part  which  is  in  the  parish  of  Sow."]  The 
proximate  and  not  the  remote  cause  of  the  compensation 
doty  is  to  be  considered.  Now  the  proximate  cause  by 
which  the  compensation  duty  becomes  payable,  is,  that 
the  goods  pass  into  or  out  of  the  Oxford  Canal ;  and, 
therefore,  if  rateable  at  all,  it  ^ght  to  be  rated  in  the 
parish  of  Braunston^  where  theyVe  to  pass  into  or  out  of 
the  canal.  Suppose  there  had  been  a  payment  in  gross 
5000/.  in  one  year,  3000/.  in  another,  4000/.  in  another, 
and  30001.  in  anotlier,  with  respect  to  any  particular 
place,  the  company  would  not  have  been  rateable  in  re- 
spect of  those  sums ;  but  if  rateable  at  all  they  are  only 
rateable  in  the  parish  where  the  compensation  duty  be- 
comes payable,  as  in  the  case  of  a  sluice.  In  that  case 
the  tolls  become  due  for  the  use  of  the  sluice  itself;  and 
the  proprietors  contribute  to  the  relief  of  the  poor  in 
that  parish  where  the  sluice  is  situate.  So  in  this  case^ 
the  compensation  duty  becomes  payable,  only  because 
the  goods  pass  into  or  out  of  the  Oxford  Canal. 

Abbott  C.  J.  I  think  that  the  Oxford  Canal  Com- 
pany are  rateable  in  the  parish  of  Soiv.  We  must 
consider  the  two  acts  as  containing  one  statutable  enact- 
ment, and  the  effect  of  them  is  this,  that  for  coals  pass- 

VoL.  IV,  G  ing 
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1825.       ing  along  the   Oxford  Canal,  and  not  going  into  the 
^    „  Grand  Junction    Canal,   there  shall  be  paid  so  much 

TheKiKQ  '  *; 

against       per  mile  per  ton,  and  it  is  clearly  established  by  Rex 
The  OzFOED 
Cimal  Co.      V.  Milton  {a\  that  the  proprietors  are  rateable,  as  the 

occupiers  of  tlie  canal,  or  land  covered  with  water,  for 
the  mileage  duty,  as  profits  arising  out  of  that  land  so 
used,  and  in  every  parish  through  which  the  canal  passes^ 
in  respect  of  the  land  there  situate  and  so  used  for  the 
canal ;  but  as  to  coals  passing  into  the  Grand  Junction 
Canal,  instead  of  a  toll  per  mile,  the  stat  33  G.  3.  enacts, 
that  there  shall  be  paid  a  fixed  sum,  without  regard  to 
distance ;  but  still  that  fixed  sum  or  compensation  duty 
is  earned,  in  consequence  of  the  goods  passing  along 
the  Oxford  canal :  and  part  of  it  must  be  considered  as 
earned  in  every  parish  along  the  line  of  that  canal.  S(xm 
is  one  of  the  parishes  in  respect  of  which  the  compena-* 
ation  duty  arises,  and  the  company  are  rated  for  that 
proportion  of  the  whole  which  is  earned  in  the  parish 
of  Saw.  It  is  called  a  compensation  duty,  but,  in  fact,  it 
is  a  rate  given  for  coals  passing  along  the  caual.  This 
being  so  as  to  coals,  there  is  no  difference  as  to  other 
goods,  except  that  they  must  come  from  some  other  canal ; 
but  that  cannot  vary  the  construction  of  the  statute. 

Then,  as  to  the  amount,  it  appears  that  other  lands 
are  rated  according  to  the  amount  which  would  be  ob« 
tained  by  letting  them  at  a  rent,  this  company,  there- 
fore, must  be  rated  according  to  the  same  rules ;  and, 
consequently,  ought  to  be  assessed  in  respect  of  pro- 
perty valued  at  1000/.,  and  the  sum  at  which  they  are 
'  to  be  assessed  must  be   50/.     The   order  of  sessions 

roust,  therefore,  be  amended. 

Bayley  J.     The  compensation  duty  stands  upon  the 

{a)  ZB.  ^A,  ]]2. 

same 
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same  footing  as  the  mileage  duty,  and  each  is  liable  to       1825. 
be  rited.     Now  the  milea^i^e  duty  is  rateable,  because  it     _    „ 

o  J  ^  The  Kijfo 

is  the  profit  accruing  from  land  covered  with  water,  and       againti 
the  towing-path  for  each  mile  over  which  the  goods      CuuU  Co. 
are  conveyed,  and  the  compensation  duty,  is  the  profit 
arising  from  the  land  covered  with  water,  and  the  towing* 
path  through  the  whole  line  of  the  canal,  and  the  Com- 
pany are  rateable  for  the  proportions  earned  by  them 
in  each  parish  through  which  the  canal  passes.     The 
Grand  JancUon  Canal  might  have  occasion  to  use  the 
Oxford  Canal,  and  they  therefore  made  a  bargain  to 
give  a  compensation  to  the  Oxfoi^d  Canal  Company  for 
going  along  the  whole  line  from  one  to  the  other ;  that 
was  beneficial  to   the  Oxford  Canal.     The   terms  on 
which  the  Grand  Junction  Canal  Company  are  at  liberty 
to  use  the  canal,  are   2s,  9d.  per  ton  for  coals,  and 
4i.  W.  per  ton  for  other  goods.     It  has  been  said,  that 
the  compensation  is  payable  for  passing  into  and  out 
of  the  Oxford  Canal  at  Braunston^  and  that  it  is  like 
tlie  case  of  a  sluice,  the  proprietors  of  which  are  rate- 
able in  the  parish  where  they  are  paid.     If  that  were 
so,  I  should  think  the  company  were  not  rateable  in 
Saw :   but  the  fallacy  is  in  the  premises,  for  the  com- 
pensation is  not  for  passing  into  or  out  of  the  Oxford 
canal,  but  for  using  it. 

HoLROYD  and  Litixedale  Js.  concurred. 

The  rule  drawn  up  was  for  amending  the  rate,  by 
reducing  the  sum  assessed  upon  the  defendants 
for  and  in  respect  of  the  towing-path  land,  and 
that  part  of  the  Oxford  Canal  which  lies  within 
the  parish  of  Sow^  and  the  tolls  and  dues  accruing 
thereupon,  to  the  sum  of  1000/.,  and  by  reducing 
the  assessment  made  thereon  to  the  sum  of  50h 

G  2 
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1825* 


saiwrday,  The   KiNG   dgainst  The   Inhabitants   of 

Masf  7th.  ^ 

BOTTESFOllD. 

A  pauper  was     TTpON  appeal  against  an  order  of  two  justices,  for 

hired  three  U  ,       ^    ^    ,«....       ,         ,   ,^        ,.         t 

weeks  before  the  removal  of  J.  Whitehead  and  iw^rj/  his  wife, 

4/.  wages,  and  from  the  parish  of  Bottesfordy  in  the  county  of  Lei^ 
I^iLt,  but  no  cesterj  to  the  parish  of  East  Bridgibrd^  Nottingham^ 
mentioned  for  ^^  ^^"^^  ^^  quarter  sessions  quashed  the  order,  sub- 
duration  ofthe   j^j.   ^   ^Yi^  opinion   of  this  Court  on    the  following 

service.     The      J  r  o 

pauper  went        case :  f 

into  the  service 

a  week  after  The   pauper,    Johii    Whitehead^    was   hire<l    at    the 

and  upon  the  Bingham  Statutes,  which  happened  about  three  weeks 
muter  told  him  before  Martifimos  1818,  to  serve  one  Huskinson^  of 
SeMistomto'  £ff5/  Bridgjord,  as  a  servant  in  husbandry,  for  the 
that  *Miah  for*  ^^^  ^^  ^^'^  ^"^  received  Is.  earnest,  but  no  time 
more  than  fifty-  ^^^  mentioned  for  the  duration   of  the   service.     He 

one  weeks,  that 

he  forgot  to       ^as  to  go  into  the  service  about  a  week  after  3for- 

mention  it  at 

the  time  when    tinmas,  at  the  regular  time  for  husbandry  servants  to 

he  hired  him,  t     .         i  rr^ 

and  therefore,     enter  their   places.     The    pauper,  who   was    the  only 

no  objection,  he  wltness  examined  by  the  Respondents,   stated,  that  he 

li^nforfifty-  entered  into  the  service  a  week  after  Martinmas  1818; 
one  weeks,  and   ^y^^^  ^^    ^j^^   ^^^^    j      ^^  which   he    arrived    at    his 

give  nim  an-  "^ 

other  shilUng      master's  house,  his  master  said  to  him,  "  It  is  not  the 

for  earnest. 

The  pauper  ac-  custom  to  hire  servants  in  this  parish  for  more  than 

ccpted  it,  and 

remained  in  the  fifty-one  weeks,  which  I   forgot  to  mention  to  you  at 

service  till  the  ,  t   i.  •      j  t^  .      ^  it 

following  Afar-  the  time  1  hired  you  at  Bingham  statutes;    and  there- 

tinmas.    There  c         *c  u  u«     ^'         t  ^   i  •  r      i 

not  having  been  K>re,  if  you  have  no  objection,  I  must  hire  you  afresh 
il^MdonT*^'  for  fifty-one  weeks,  and  give  you  another  shilling  for 
had  been  a*  dis-  ^^^'^^^^ »"  when   the  pauper  accepted  of  such  earnest. 

solution  of  the 

original  contract*  and  not  a  dispensation  with  the  week's  service :  Held,  that  that  was  a 
question  of  fact  for  the  sessions,  and  they  having  determined  it,  this  Court  refused  to  dis- 
turb their  decision. 

The 


BomsroKB. 
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The  pauper  was  never  out  o(  Hiiskinson^s  service  from        1825. 
the  first  moment  he  came  upon  the  premises,  and  re-       — 

the  Kiwa 

mained  therein  at  Easi  BridsfordL  until  the  day  after       against 

,  The  Inhabit. 

Martinmas  1819,  when  he  quitted  his  place  along  with       ants  of 
other  servants,  having  first  received  his  wages  of  4/. 

Scarietty  Marriott^  and  Humfrey^  in  support  of  the 
order  of  sessions.  Assuming  that  the  contract  being 
indefinite  in  this  case,  must  be  taken  as  a  hiring  for  a 
year,  still  there  was  no  service  under  that  yearly  con- 
tract, for  on  the  very  day  when  the  pauper  came  to  his 
master  a  new  bargain  was  made  for  fifty-one  weeks. 
Besides,  the  pauper  did  not  stay  a  whole  year  in  the 
service,  and  the  sessions  were  well  warranted,  firom  the 
facts,  in  considering  that  there  was  a  dissolution  of  the 
contract,  and  not  a  dispensation  with  the  week's  service* 

S.  M.  PhiUips  and  Hildyard,  contr^.  The  hiring  in 
this  instance  being  general,  must  be  taken  to  be  a  hiring 
for  a  year.  There  has  been  a  service  under  that  hiring, 
and  a  dispensation  with  the  week's  service  by  the  master. 
There  was,  at  all  events,  a  day's  service  under  the  yearly 
hiring ;  and  what  took  place  between  the  master  and 
servant  on  that  day  may  be  considered  as  a  dispensation 
with  the  week's  service. 

Abbott  C.  J.  I  think  the  conclusion  drawn  by  the 
sessions  was  right.  I  agree  that  originally  there  was  a 
contract  operating  as  a  hiring  for  a  year,  but  the  service 
under  it  was  a  service  commencing  a  week  after  Martin^ 
nas.  It  is  stated  in  the  case  that  the  pauper  was  hired 
three  weeks  before,  but  that  he  was  to  go  into  the  service 
a  week  after  Martinmas.    There  is  nothing  to  shew  that 

G  3  the 
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1625. 

The  Kino 

against 

The  Inhabit- 

mntsof 
BoxzssroBo. 


the  service  was  intended  to  commence  sooner.  Assuming 
that  there  was  a  hiring  for  a  year,  to  commence  a  week 
after  Martinmas^  it  is  quite  clear  that  there  has  not  been 
a  year's  service.  Then  has  the  master  dispensed  with  the 
service  for  the  last  week,  or  was  the  original  contract 
rescinded  ?  It  appears,  that  on  the  same  day  on  which 
the  pauper  arrived  at  his  master's  house,  the  latter  said 
to  him,  '^  It  is  not  the  custom  to  hire  servants  in  this 
parish  for  more  than  fifty-one  weeks,  which  I  forgot  to 
mention  to  you  at  the  time  I  hired  you  at  Bingham 
statutes;  and,  therefore,  if  you  have  no  objection,  I 
must  hire  you  afresh  for  fifty-one  weeks,  and  give  you 
another  shilling  for  earnest ;"  when  the  pauper  accepted 
of  such  earnest.  I  consider  that  to  have  been  a  dissolution 
of  the  original  contract  and  a  substitution  of  another.  If 
this  amounted  to  a  fraud  (although  I  h&ve  great  diffi- 
culty in  saying  what  is  a  fraudulent  contract  in  this  re- 
spect) the  sessions  ought  to  have  found  fraud.  They 
have  not  done  so.  I,  perhaps,  should  not  have  inter- 
fered to  set  aside  the  decision  of  the  sessions  if  they 
had  drawn  a  different  conclusion,  but  I  should  not  have 
been  so  well  satisfied  with  it. 


Bayley  J.  I  think  this  was  a  point  for  the  decision 
of  the  sessions,  and  I  wish  that  the  justices  at  sessions 
would  understand  that  it  is  their  duty  to  determine 
questions  of  fact,  and  not  to  send  them  to  this  Court  for 
decision.  They  thereby  put  the  parties  to  unnecessary 
expence.  I  agree  that  there  may  be  a  dispensation  with 
the  service  at  any  period  of  the  year,  but  whether  there 
was  so  or  not,  was  a  question  of  fact  which  ought  to 
have  been  determined  by  the  sessions.  I  cannot  say 
that  they  have  improperly  said  there  was  not.     Had 

they 
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tbej  found  that  there  was  a  contract  of  hiring  under 
wliich  the  service  was  to  commence  at  Martinmasj  and 
that  the  servant  by  leave  went  to  the  master's  service  a 
week  later,  the  court  might  have  come  to  a  different 
conclusion.  So  if  there  was  originally  a  contract  for  a 
year,  that  might  be  dissolved.  Whether  it  was  so  dis- 
solved or  not,  was  a  question  for  the  sessions.  If  this 
was  a  fraudulent  agreement,  the  sessions  ought  to  have 
found  the  fact  of  fraud.  The  question  in  this  case  was 
for  the  sessions,  and  I  cannot  say  that  their  determin- 
adon  is  wrong. 


87 
1825. 

Tbe  Kiifa 

against 

The  InhabiU 

ants  of 

BOTTISrOBB* 


HoLROYD  and  Littledale  J.  concurred. 

Order  of  sessions  confirmed* 


The  King  against  The  Churchwardens  and     Saturday, 

May  7ula 

Overseers  of  the  Parish  of  Stow. 


JOSEPH  ASHTON,  Ann  his  wife,  and  their  three  A  pauper,  Uirw 
children,  were  removed  by  an  order  of  two  justices^  Mayday  isso, 
from  the  township  oi  Stotirton  by  iS/otc?,  in  the  county  of  and  land  in  the 
Lincoln^  to  the  parish  of  Stow  in  the  same  county*  JT^fromSe 
Upon  appeal,  the  sessions  quashed  the  order  subject  to  5^*^i°?  ^^'^ 
the  opinion  of  this  Court  on  the  following  case.     The  ^  ^^'•»  *^^  ^ 

*■  *^  the  eipiration 

pauper,  three  weeks  after  May-day  1820,  took  a  house  oftiiattime 

hired  it  again 

and  land  in  the  appellant  parish,  at  the  rent  of  15/.  for  anodier 
for  one  year,  from  the  preceding  May-day  to  May-day  rent*    He  od? 
1821.     And  at  May-day  1821,  he  took  the  same  again  mUesfrom'the 

time  of  the  firti 
bhing  until  «ix  months  aAer  the  second  hiring,  and  paid  the  rent  during  the  whole  period^ 
calcoJatcd  from  May-daif  1820:  Held,  that  he  thereby  gained  a  settlement  in  S,f  for  that 
the  occupation  under  the  difTerent  hirings  might  be  connected  so  as  to  make  an  occupation 
for  one  whole  rear  within  the  meaning  of  the  59  Cw.  3.  c.  50. 


meaning 

G  4. 


nt 
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i825.       f^  the  same  rent  for  the  year  then  ensuing.    The  pauper 
raided  in  the  house,  and  occupied  the  l^nd  from  the 


F||rkibof  Stow. 


The  King 

against  timg  he  first  hired  the  same  till  five  months  after  Mav^ 
day  1821,  and  paid  the  whole  rent  during  the  time  he 
(|o  occupied  th«  said  house  and  land. 

JBalguy  and  Hildyard  in  support  ,of  the  order  of 
sessions.  The  question  turps  upon  the  59  G.  3.  c.  50., 
by  which  it  was  enacted,  *^  that  after  the  passing  of  that 
^ct,  no  person  should  obtain  a  setdement  by  renting  a 
tenement,  unless  it  should  be  a  house  or  land  bon^  fide 
hired  by  such  person,  at  and  for  the  sum  of  10/.  a  year 
at  the  least,  for  the  terni  of  one  whole  year^  nor  unless 
such  house  should  be  held,  and  such  land  occupied, 
and  the  rent  for  the  same  actually  paid  for  the  tci'm  of 
one  *is}hole  year  at  the  least."  In  this  case  the  house  and 
land  were  hired  for  the  term  of  a  whole  year,  and  the 
rent  was  paid,  but  they  were  not  occupied  for  the  term 
of  one  whole  year.  There  was  an  occupation  for  a  year 
under  two  separate  terms,  but  such  occupation  cannot 
be  connected  so  as  to  satisfy  the  words  of  the  act.  It  is 
true,  that  services  under  various  hirings  have  been  held 
sufficient  to  gain  a  settlement  under  the  8  &  9  ^.  S.  c.  S0« 
$.  4*.,  but  several  learned  judges  have  expressed  an 
opinion,  that  the  statute  had  been  improperly  con- 
strued, although  they  felt  bound  to  adhere  to  former 
decisions.  Rex  y.  Aynhoe{a\  Rex  v.  FilUmgley.  {b) 

N.  R.  Clarke  and  Amos  contra.  The  word  term  in 
this  statute  is  not  used  in  a  technical  sense,  but  means 
paiod ;  and  if  so,  there  is  no  doubt  that  the  pauper 

(a)  2  BoU.  253.  pU  317.  (6)   \  £.  j- A.  319. 

gamed 
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gained  a  seulemeat  in  Stow.  In  Bejp  v.  North  CoUingn  1825% 
iam  (c),  the  Court  held  that  the  statute  was  satbfied  by. 
the  uniting  for  a  year  several  tenements  taken  at  different  againa 
times,  provided  the  pauper  held  them  together  during 
a  whole  year.  If  the  occupation  of  difKurent  tenements 
under  separate  yearly  birings  will  suffice,  $iurely  it  is 
sufficient  if  the  pauper  occupies  the  same  tenement  under 
difi&rent  yearly  hirings.  The  statute  should  be  con-^ 
strued  strictly,  and  in  favor  of  the  settlement ;  for  the 
right  to  be  irremoveable  is  not  given  by  statute,  but  is 

indigenous,  and  a  relict  of  still  greater  rights  given  by 

the  common  law. 


Abbott  C.  J.  I  am  of  opinion,  that  the  sessions  Imve 
in  this  case  mistaken  the  law.  All  that  the  act  in 
question  requires  for  the  obtaining  a  settlement  has  been 
complied  with.  There  has  been  a  hiring  of  a  house 
and  land  for  a  whole  year,  at  a  rent  exceeding  10/.,  and 
there  has  been  a  bon^  fide  occupation  and  payment  of 
rent  for  more  than  a  year.  That  satisfies  the  whole  of 
the  act.  It  has  been  contended,  that  the  legislature 
must  have  meant  the  hiring,  occupation,  and  payment 
to  be  for  the  same  year.  If  that  had  been  their  inten-* 
tion,  it  would  have  been  easy  to  say  that  the  occupation 
and  payment  should  be  for  such  term.  But  as  the  words 
of  the  statute  have  been  complied  with,  we  cannot  say 
that  a  settlement  has  not  been  gained,  on  the  ground  of 
some  supposed  intention  of  the  legislature. 

Bayley  J.  Considering  the  state  of  the  law  before 
the  act  in  question  passed,  the  words  of  that  act,  and 
the  decision  of  this  Court  in  Bex  v.  North  Collingliam^  I 

t  •        .   • 

(a)  1^.4C.578. 

thmk 
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1 828.        think  we  are  bound  to  say  that  a  settlement  was  gained  in 

-.    «  Stow.     Before  the  passing  of  the  act  it  was  not  necessary 

*P^        that  a  tenement  should  be  hired  for  any  specific  period, 

Ptfuh  of  Srowt 

the  mere  occupation  for  forty  days  of  one  or  more  tene- 
ments, together  of  the  annual  value  of  10/.,  sufficed.  . 
Then  came  the  59  G.  3.  c  50.,  requiring  that  the  tene- 
ment should  consist  of  a  house  or  land,  or  both,  that  it 
should  be  hired  for  a  year,  occupied  for  a  year,  and  that 
the  rent  should  be  paid  for  a  year.  All  those  requisites 
have  been  literally  complied  with,  and  the  case  of  Rex 
V.  Norlh  CoUingham  decided,  that  the  taking  need  not 
be  of  one  entire  tenement ;  and  I  collect  from  that  case, 
that  the  court  did  not  think  it  necessary  that,  where 
there  are  several  tenements,  the  holding  of  all  should 
commence  at  one  and  the  same  time.  And  this  is  a 
reasonable  construction  of  the  act ;  for  suppose  a  man 
to  hire,  at  Michaelmas^  land  for  a  year  at  the  rate  of  9/., 
and  in  like  manner  to  hire  at  each  quarter  of  the  year 
land  of  the  same  value,  and  to  occupy  the  whole  and 
pay  the  rent  for  five  years ;  unless  the  occupation  under 
different  hirings  can  be  connected,  it  would  be  difficult 
to  say  that  he  ever  occupied  a  tenement  of  10/.  per 
annum  for  one  whole  year.  That  surely  would  be  a 
very  unreasonable  construction.  I  am  therefore  of 
opinion,  that  the  occupation  under  the  different  hirings 
stated  in  this  case  may  be  connected,  and  that  the  pauper 
thereby  gained  a  settlement  in  Stow. 

HoLROYD  J.  I  think  that  a  settlement  was  gained 
by  the  renting  a  tenement  stated  in  this  case,  connected 
with  the  otlier  circumstances  of  occupation  and  payment 
of  rent.  We  are  required  to  put  a  construction  on  a 
restrictive  act;  but  even  if  that  were  not  so,  I  should 

think 
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diink  that  the  words  of  it  have  been  complied  with.     If        1835. 
it  had  been  intended  that  the  occupation  should  be  for      -.    ..^ 
the  same  term  as  the  hiring,  the  legislature  would  pro-        ogmmai 

Parish  of  Slow. 

bably  have  introduced  the  words,  fot-  the  said  term.  It 
seems  to  me,  that  the  words  *^  nor  unless,"  have  been 
used  in  order  to  divide  the  sentence,  and  to  exclude  the 
oonstniction  now  contended  for  on  behalf  of  the  appel- 
lants. The  dicta  as  to  the  decisions  on  the  8  &  9  fV,S* 
c.  30.  are  not  applicable  to  this  case ;  that  statute  re- 
quires that  the  servant  shall  be  hired  for  a  year,  and 
continue  and  abide  in  the  same  service  for  a  whole  year; 
there  was,  therefore,  strong  ground  for  supposing  that 
the  legislature  meant  the  service  which  the  party  was 
hired  to  perform,  viz.  a  yearly  service.  But  the  statute 
now  before  us  does  not  require  that.the  occupation  shall 
be  for  the  same  term  as  the  hiring. 

LiTTLEDAi£  J.  Upou  the  strict  words  of  the  act,  I 
think  that  a  settlement  was  gained  in  SioWj  but  at  the 
same  time  I  cannot  but  think  the  meaning  of  the  legis- 
lature extremely  doubtful. 

Order  of  sessions  quashed. 


The  Kino  against  The  Inhabitants  of  Findon*    Saturday, 

May  7th. 

II/^ILLIAM  Sieffl  Maty  his  wife,  and  five  children,  Th«  forty  days* 
were  removed,  by  an  order  of  two  justices,  from  cessary  to  coo- 
the  parish  of  Redgrave^  in  the  county  of  Suffolk^  to  the  by  hiring  and 
parish  of  Findon^  in  the  county  oi  Sussex :  and  upon  wJthhith€a»m! 
appeal,  the  sessions  confirmed  the  order,  subject  to  the  bUTneLd  notb« 
opmion  of  this  Court  upon  the  following  case :  "°^^  |^  """^ 

J  v^VA    V    aBUI  aS*Sfc^ 

The 


FiNDOM* 
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1825^  The  pauper,   WiUiam  Steff^^  was  hired  by  the  Rev* 

"""""       J.  Fentris,  on  the  2d  of  November  1807,  for  a  year, 

The  KiHG 

i^otnji        served  the  whole  of  that  period,  and  afterwards  con- 

1!W  Iiibabil- 

ants  of  tifiued  ia  Mr.  Vetiiris's  service,  under  successive  yearly 
hiriogSi  until  the  2d  of  November  1811,  when  the  pauper 
WW  again  hired  by  Mr.  Ventns  for  another  year.  The 
pa.uper  served  his  master  at  the  parish  of  St.  Peter^s  in 
theMasty  in  the  city  of  Oxford^  from  the  said  2d  of 
Nfwember  1811,  until  the  lith  of  April  1812.  He  then 
accompanied  him  to  several  other  places  till  the  2d  of 
November  J  812,  when  he  was  again  hired  by  Mr.Vaitris 
for  another  year,  and  he  travelled  about  with  his  master 
until  the  20th  of  December  1812,  on  which  day  they 
arrived  at  Findon^  in  Sussex^  the  appellant  parish,  where 
diey  continued  more  than  forty  days ;  and  afterwards  he 
accompanied  his  master  to  the  said  parish  of  St.  Peter's 
in  the  Easty  in  the  city  of  Oxford^  where  they  continued 
from  the  25  th  of  February  up  to  the  2d  of  April  1813,  a 
space  of  thirty-eight  days,  and  on  the  2d  of  April  1813, 
left  Oxford  for  Beedingy  where  they  continued  until  the 
2d  of  May  following  (thirty  days),  when  they  parted  by 
mutual  consent. 

Nolan  and  B.  Andrews,  in  support  of  the  order  of 
sessions.  The  last  settlement  gained  by  the  pauper  was 
at  Findon.  He  there  served  forty  days  under  tlie  last 
year's  huring.  On  the  other  side,  it  must  be  contended 
that  he  gained  a  subsequent  settlement  in  Oxford  by 
serving  there  for  thirty-eight  days.  But  that  will  not 
suffice,  unless  the  Court  decide  that  forty  days'  residence 
within  the  compass  of  a  year  is  sufficient,  although  under 
different  hirings.  Rex  v.  Denham  (a)  decided  that  the  forty 

(a)  li/.  $^.221. 

days' 


FiMDOir. 
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days'  residence  must  be  within  the  compass  of  a  year,        1825. 
but  not  that  they  may  be  under  two  different  hirings.  .^^ 

agtdfut 
The  InhaUu 

Courthorpe  (with  whom  were  Storks  and  Dover)  contra.  mau  of 
This  case  is  free  from  all  doubt.  On  the  2d  of  April 
1813  the  pauper  left  Oxford^  having  resided  there  forty 
days  within  the  compass  of  a  year,  and  pai*t  of  that  ser- 
vice was  under  a  yearly  hiring.  At  that  time,  therefore, 
he  clearly  was  settled  at  Oxford ;  and  as  he  never  after- 
wards returned  to  Findon^  he  cannot  now  have  a  setde- 
ment  there. 

Abbott  C.  J.  The  settlement  of  the  pauper  is  clearly 
^  Oxford:  he  was  undoubtedly  settled  there  on  the 
2d  oi  April  1813,  having  resided  there  more  than  forty 
days  within  the  last  year  of  his  sendee,  and  gained  no 
subsequent  settlement.  It  is  not  necessary  that  the 
whole  of  the  residence  should  be  under  the  last  year's 
hiring. 

Bayley  J.  I  think  this  point  was  in  effect  decided 
in  Rex  v.  Denham  and  Rex  v.  Flambro\  which  was  be- 
fore the  court  in  1819.  It  has  never  been  decided  that 
the  forty  days'  residence  must  be  under  the  last  year's 
hiring. 

HoLROYD  and  Liitledale  Js.  concurred. 

Order  of  sessions  quashed. 
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1825. 


The  King  against  The  Inhabitants  of  Chilles- 

FORD. 


The  King  against  The  Inhabitants  of  Winslow* 

An  inftnt  p«i.  1  jj  ^q  first  of  these  cases,  upon  an  appeal  ac^ainst  an 

per  amy  gain  ml.  «  «  >  o 

wttlMDent  by  order  of  justices  for  the  removal  oijohn  Bye^  Sarah 

hirinff  snd  tcr* 

Tice  witb  his      his  Wife,  and  four  children,  from  the  parish  of  Blylhburgh 

to  the  parish  of  ChiUesfori  in  the  county  oS  Norfolk^  the 
court  of  quarter  sessions  conBrmed  the  order,  subject 
to  the  opinion  of  this  Court  on  the  following  case : 

W.Bycj  the  pauper's  father,  being  a  married  man, 
and  settled  in  Chillesford  himself,  let  himself  to  Mr.  Tay^ 
lor  of  Blythburgh  better  than  fourteen  years  ago,  as  a 
shepherd.  He  was  to  have  for  the  fii*st  year  405.  for 
wages,  ten  coombs  of  wheat  and  two  of  barley,  produced 
on  the  farm,  the  going  of  thirty  breeding  ewes  worth 
10/.  a  year,  and  a  cottage  in  Blythburgh^  rent  free,  worth 
three  guineas  a  year.  W^  Bye  continued  with  Mr.  Tay^ 
lor  for  fourteen  years  upon  the  same  terms.  The  ewes 
were  W.By^Sj  and  fed  with  Mr.  Taylor's  sheep,  and 
went  in  the  morning  in  the  sheep  walk,  and  in  the 
the  afternoon  on  the  layers,  and  in  the  winter  on  tlie 
turnips  which  were  not  drawn,  but  a  certain  portion  of  the 
turnip  field  was  hurdled  off,  and  the  sheep  then  fed  upon 
the  turnips ;  but  during  winter,  when  from  frost  or  snow 
it  was  necessary,  they  were  fed  with  hay,  though  for 
several  seasons  the  weather  being  open,  there  was  no 
occasion  to  feed  them  with  hay.    If  fV.  Bye  bad  not  had 

the 
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the  cottage  be  would  have  had  more  wages,  and  it  was        ]8d5« 

ooorenient  for  him  as  a  shepherd,  as  it  was  on  the  spot.         ^"~~* 
,.     J  The  King 

W.  Bye  hired   every  year  one  or  two  pages,  over        ngainu 

whom  Mr.  Taylor  had  uo  control ;  and  about  nine  years        mts  of 
ago,  when  one  Jarvis  one  of  the  pages  was  to  leave,  ^* 

W.  Bye  about  a  week  before  Old  Midsummer^  agreed 
with  his  son,  the  pauper,  who  was  at  that  time  nineteen 
years  of  age  and  unemancipated,  to  serve  him  for  a 
year,  from  Old  Michaelmas  to  Old  Michaelmas^  in  Jar^ 
vi^s  place,  at  the  same  wages,  SL  a  year,  which  time  the 
pauper  served,  and  slept  in  Blythburghy  being  then  un- 
married, in  his  Other's  house. 

In  Rex  V.  WinsUrw^  upon  an  appeal  against  an  order 
of  two  justices  for  the  removal  of  Elizabeth  Lane^  the 
wife  of  7*.  Lanef  and  their  two  children,  from  WinslaWf 
BuckSf  to  BeatdieUj  Hants^  the  court  of  quarter  sessions 
quashed  the  order,  subject  to  the  opinion  of  this  Court 
on  the  following  case : 

T.  Jjone^  the  husband  of  the  pauper,  when  about 
fourteen  years  old,  being  then  unemancipated,  was 
hired  by  his  father,  who  was  a  sawyer,  residing  at  Beau-- 
lieu,  but  not  having  a  settlement  there,  to  assist  him  in 
his  work  as  a  sawyer«  A  contract  was,  in  point  of  fact, 
made  between  them,  whereby  the  son  agreed  to  serve 
the  fitther  for  a  year  at  tlie  wages  of  2/.  IO5.,  his  board 
and  lodging  being  also  provided  by  the  father ;  he  served 
this  year  with  his  father  in  Beatdieu,  and  received  his 
wages,  and  at  the  expiration  of  this  contract,  served  his 
father  for  two  successive  years  under  new  contracts,  at 
increased  wages.  The  question  for  the  opinion  of  this 
Court  was,  whether,  under  this  hiring  and  service  in 
Beaulieuy  a  settlement  was  gained  by  T.  Lane,  The 
principal  question  discussed  in  these  two  cases  was  the 

same, 
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ISftSi       sbiite,  viz.  whether  an  infant  coiild  gain  a  settlement  by 
'  a  hirinfi:  fend  service  with  a  parent.     In  the  first  there 

Hie  Kiwi  ®  .  .  ^ 

t^insi  ^as  another  p6int,  viz.  whether  the  pauper's  father  ac- 
ants  of  quired  any  settlement  in  Blythbui'gh  by  the  going  of  the 
thirty  sheep;  but  upon  that  point  the  Court  gave  no 
opinion.  In  Rex  v.  Chillesford^  Marryat  and  Dover 
\fere  heard  ih  support  of  the  order  of  sessions,  and 
Nolan  dontr^;  and  in  Rex  v.  WinsloWy  Scarlett^  Dover, 
and  Morris  were  heard  in  support  of  the  order  of 
sessions,  and  Bligh,  contr^,  was  stopped  by  the  Court. 

In  support  of  the  orders  of  sessions  it  was  urged,  that 
there  was  not  any  case  where  a  minor  had  been  held  to 
gain  a  settlement  by  serving  a  purent  under  a  contract, 
unless  the  pauper  had  previously  gamed  a  settlement  in 
his  own  right,  or  had  become  emancipated.  Thus  in 
Chesham  v.  Missenden  (a),  a  daughter  who  had  a  settle- 
ment of  her  own,  and  lived  with  her  father,  who  was  a 
poor  man,  as  a  hired  servant  for  1  Os.  a  year,  besides 
what  she  could  gain  by  her  labor,  was  held  to  gain  a 
settlement.  There  the  pauper  had  a  settlement  of  her 
own^  So  in  Rex  v.  Chertsey  (i),  the  pauper  had  gained 
a  settlement  in  her  own  right  by  hiring  and  service  be- 
fore she  hired  herself  to  her  father,  and  it  does  not,  in 
that  case,  appear  whether  the  pauper  was  an  infant. 
Here  the  pauper  being  an  infant  was  not  capable  of 
entering  into  a  contract  of  hiring  with  his  father.  The 
will  of  one  was  subject  to  the  will  of  the  other,  and, 
therefore,  a  valid  contract  could  not  be  made  between 
them.  The  pauper  was  under  a  legal  obligation  to 
serve  his  father  without  any  contract.     In  Rex  v.  Bcau^ 

(a)  8  BoU.  178.  pi.  237.  (6)  2  T.  R.  57. 

lieii 
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liem{a)  it  was  held,  tliat  an  invalided  soldier  who  had        1825^ 
leire  of  absence  was  incapable  of  gaining  a  settlement  of     .^^ 
htring  and  sendee,  not  being  sui  juris  to  hire  himself       agamsi 
within  the  statute  of  3  W.^i'M.  c.  11.;  and  Lord  Ellen'        anis  U 
bonmgk  there  lays  it  down,  that  in  order  to  gain  a  set- 
tlement  a  party  must  be  sui  juris,  and  have  the  fiiculty 
of  disposing  of  his  own  service ;  and  he  further  says, 
that  a  hiring  and  service  is  where  the  servant  is  able  to 
give  the  master  a  quid  pro  quo.     Now  here  the  pauper 
already  owed  his  services  to  his  father ;  he  could  not, 
therefore,  give  the  &ther  any  thing  in  return  for  his 
wages.    [JbboU  C.  J.     Suppose  the  son  had  first  hired 
himself  to  another,  and  then  hired  himself  to  his  father, 
would  that  be  agbod  hiring?]     In  that  case  he  would 
be  emancipated  and  sui  juris  for  the  purpose  of  gaining 
a  setdement  nnder  the  poor  laws.     This  is  analogous  to 
tbe  case  of  sailors,  during  a  voyage,  contracting  for  ad- 
diuonal  wages;  and  such  a  contract  has  been  held  to  be 
void,  on  thf  ground  that  there  was  no  consideration  for 
the  ulterior  pay  promised  to  the  mariners,  they  having 
•sold  ail  their  services  till  the  voyage  should  be  com- 
pleted.    SOi  during  the  minority,  -  a  child  owes  all  his 
services  to  his  parent     Then  to  consider  this  question 
with  reference  to  the  policy  of  the  law  in  giving  a  settle- 
ment by  hiring  and  service,  the  statute  of  William  con- 
fines the  power  of  gaining  a  settlement  by  hiring  and 
service   to   nnmarried  persons,    not  having   child   or 
children.     The  object   of  the  legislature  was,   that  a 
married   person,   or  a  person  having  lawful  children, 
could  not  communicate  to  the  children  a  settlement  in 
the  parish  by  entering  into  a  contract  of  hiring  and 

Vol.  IV.  H  service ; 
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Hie  KiKQ 
against 
The  Inhabit- 
ants of 

CaiLLisrojio. 


service ;  and  the  Courts  have  put  this  construction  upon 
the  statute,  for  it  has  been  held  that  a  man  may  gain  a 
settlement  by  hiring  and  service  if  his  children  are  eman- 
cipated at  the  time  from  which  the  parent  engages  to 
serve,  (a)  Now  it  will  defeat  this  object  of  the  statute 
altogether  if  it  be  held  that  the  father  can  by  making  a 
contract  of  hiring  and  service  with  his  children  enable 
them  to  gain  d  setdement  in  the  parish  where  he  resides. 
Besides,  it  will  lead  to  great  practical  inconvenience, 
and  to  very  nice  and  difficult  questions,  and  to  great  con- 
trariety of  evidence  whether  there  exists  in  fact  a  contract 
of  hiring  and  service  between  the  parent  and  his  child. 


On  the  other  side  it  was  urged  that  the  argument  in 
support  of  the  order  of  sessions  assumed,  that  there  was 
the  same  relation  between  a  parent  and  child  as  be- 
tween a  husband  and  wife,  so  that  the  one  was  legally 
incapacitated  from  making  a  contract  witli  the  other. 
That  it  was  quite  clear,  tliat  an  infant  might  make  a  con- 
tract for  his  own  benefit  with  a  third  person.  It  had  been 
decided  that  he  might  bind  himself  apprentice,  Newbuty  v. 
Si.  Maryy  Reading  {b\  and  Rex  y.Salton{c)j  and  if  such  an 
engagement  with  the  parent  was  to  beheld  void,  it  would 
in  practice  affect  the  interest  and  rights  of  an  infinite 
number  of  persons  who  derive  their  right  of  freedom  in 
corporations,  as  well  as  many  other  privileges  from 
being  bound  to  and  serving  their  parent.  It  had  been 
decided  by  the  cases  cited,  that  an  emancipated  child  may 
gain  a  settlement  by  a  contract  of  hiring  and  service 
with  its  parent.  If  emancipation  be  necessary  to  enable 
a  child  to  contract  with  his  parent  as  is  assumed  by  the 


(o)  Bex  Y.  Cowhoneybume,  10  £attt  88. 


(b)  2SoiU363,jdA25, 

argument 
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argmnent  on  the  other  side,  it  would  follow,  that  as        1825. 
niffdy  attaining  the  age  of  twenty-one  years  is  not  the      J' 
groond  npon  which  the  child's  ability  to  contract  with        agaUui  ^ 
the  parent  is  founded,  and  as  it  does  not,  per  se,  eman-        ants  of 
dpate,  that  a  son  who  has  attained  that  age,  lAit  who  is 
not  emancipated,  cannot  make  a  binding  contract  for 
service  or  any  other  purpose  with  his  father,  which  is  a 
proposition  altogether  untenable.      If  then   an  infant 
may,  for  his  own  benefit,  bind  himself  an  apprentice  to 
a  third  person,  and  by  consequence  to  his  parent,  it 
seems  to  follow  as  a  fair  inference,  that  for  his  own 
benefit  he  may  enter  into  a  contract  of  hiring  and 
service  with  a  third  person ;  and  if  so,  he  may  make  a  - 
similar  contract  with  his  own  parent.     Then  the  relation- 
ship is  not  like  that  of  husband  and  wife,  inconsistent 
widi  such  an  agreement.     Both  father  and  son  may 
derive  many  reciprocal  advantages,  as  to  instruction, 
remuneradon,  and  actual  service,  from  a  contract  for 
service  which  could  not  legally  result  from   the  mere 
relation  of  parent  and  child,  and  a  contract  which  may 
be  legally  and  morally  beneficial  to  both,  must  be  lawful 
for  both  to  make.     As  to  the  argument,  that  this  may 
lead  to  contradictory  evidence  at  the  sessions,  and  to 
roach  litigation  there,  it  applies  equally  to  all  contracts 
of  hiring,  and  certainly  not  less  to  hirings  after  eman- 
cipation than  to  those  made  before.     It  is  not  the  dif- 
ficulty of  coming  to  a  legal   decision,  but  the  conse- 
quences of  the  determination  that  should  or  can  influence 
the  opinion  of  this  Court. 

Abbott  C.J.  I  am  of  opinion,  that  in  each  of  these 
cases  the  pauper  gained  a  settlement  by  hiring  and 
service.     It  has  been  conceded,  that  if  the  pauper  had 

H  2  been 
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1 825.       been  previously  emancipated,  he  might  have  gained  a  seU 
'    ~       tlement  afterwards  by  hirinir  and  service  with  his  father. 

The  Kino  . 

agaifui  But  emancipation  does  not  confer  any  capacity  to  contract, 
anu  of  and  the  objection  is,  that  the  son  had  not  the  power  to  con- 
tract  with  his  father,  although  he  might  with  a  stranger. 
The  contract  of  an  infant  made  for  his  own  benefit,  ac« 
cording  to  general  principles  of  law,  is  not  void,  but 
voidable  only  at  the  election  of  the  infant.  This  dif- 
fers from  tlie  case  of  the  soldier  which  has  been  ad- 
verted to  in  argument;  he  is  under  the  dominion  of 
another,  and  owes  all  his  services  to  the  crown  at  all 
times,  and  a  contract  of  hiring  made  by  him  is  incon- 
sistent with  the  duties  he  owes  to  the  crown,  and  there- 
fore void,  but  in  this  case  the  contract  is  not  void  but 
voidable  only ;  and  if  an  infant,  therefore,  may  witii  the 
permission  of  his  &ther  enter  into  a  contract  with  a 
third  person,  why  may  he  not  with  his  own  father  ?  and 
herCf  the  father  by  taking  him  as  his  servant,  gives  his 
consent  to  the  contract.  There  being  no  general  rule 
of  law  declaring  such  a  contract  void,  is  there  any  thing 
in  the  settlement  law  to  shew  that  a  settlement  cannot 
be  gained  under  such  a  conti*act  ?  It  is  said,  if  a  settle^ 
ment  may  be  so  gained,  it  may  enable  a  father  to  give 
to  his  son  a  settlement  in  a  parish  where  he  could  not 
derive  one  from  him.  But  there  are  other  cases  of  the 
same  description.  It  has  been  said  also^  that  our  holding 
that  a  settlement  can  be  so  gained  may  cause  great  con- 
fusion in  sessions'  law,  and  occasion  much  litigation  and 
difficult  questions  at  the  sessions.  I  cannot  say  tliat 
such  may  not  be  the  case.  Whenever  such  a  case 
arises  it  will  be  the  duty  of  the  sessions  to  look  nar- 
rowly at  the  facts,  and  to  consider  whether  there  really 
was  any  contract  of  hiring  and  service ;  and  one  mode 

of 
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of  aioertainiDg  that,  will  be  to  consider  whether  the        1825. 

fidier  had  any  occupation  for  a  hired  servant,  and  if  he 

had  so  employment  for  die  son  tas  a  servant,  the  sessions        tigamM 

may  fisiirly  condode  that  there  was  no  contract  of  hiring    _  antt  of 

and  service.     In  both  the  cases  before  the  Court,  there 

is  every  reason  to  suppose  that  there  was  a  boni  fide 

hiring  and  service;  for  in  one  of  them,  the  pauper's 

firths  hired  his  son  upon  another  servant's  leaving  him. 

In  the  other  the  'fiither  was  a  sawyer,  and  two  persons 

ire  always  required  in  that  trade,  and  there  were  several 

sttccesaive  contracts  entered  into  between  them  at  in* 

creased  wages.     It  seems  to  me  that  there  is  fair  ground 

to  suppose,  that  in  these  cases  the  paupers  were  really 

and  bond  fide  hired  as  servants,  and  therefore  that  a 

settlement  was  gained. 

Bayixt  J.  This  is  the  first  time  that  this  question 
has  arisen;  bat  it  seems  to  me  that  the  son  was  com* 
petent  to  contract  with  his  father,  and  that  all  the  legal 
consequences  resulting  from  such  a  contract  follow  from 
the  existence  of  the  contract.  It  is  clear  that  an  infant 
may  bind  himself  to  a  stranger.  In  that  case  the 
father  may  be  supposed  to  concur,  but  it  may  be  done 
without  his  concurrence.  An  infant  may  make  a  con- 
tract for  his  own  benefit;  he  may,  therefore,  make  a 
eontract  for  hiring  and  service,  for  that  will  be  beneficial 
to  him.  It  will  give  him  a  right  to  sue  for  wages* 
If  he  does  not  perform  his  contract,  although  no  action 
may  lie  against  him,  he  will  be  liable  to  the  statutable 
regulations  applicable  to  masters  and  servants.  Then 
the  question  arises,  whether  the  relation  of  parent  and 
child  destroys  the  capacity  to  contract.  It  is  clear  that 
it  does  not  do  so  in  the  case  of  emancipated  children, 
or  of  natural  children,  or  of  step-children.  Rex  v.  St. 

H  »  Peter's, 
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Peter^Si  Dorset,  {a)  And  yet  if  a  step-child  is  capable 
of  contracting  with  his  step-father^  the  same  mischief 
results,  as  if  his  own  father  consented ;  the  same  ob- 
servation applies  to  emancipated  children.  If  there  be 
only  a  pretended  service^  the  court  of  quarter  sessions 
ought  to  conclude  that  there  was  no  contract  of  hiring, 
and  to  decide  against  a  settlement;  but  if  there  be  a 
honk  fide  contract,  it  produces  new  rights,  and  new  re- 
lations. It  gives  the  father  a  new  right  of  control,  and 
the  child  a  right  to  wages,  which  is  beneficial  to  him ; 
and  it  also  gives  to  him  a  setdement  in  that  parish, 
where  he  serves  under  the  contract. 


LiTTLEDALE  J.  There  is  by  law  a  species  of  service 
due  from  a  son  or  daughter  to  the  parent,  which,  as  to 
the  latter,  is  the  foundation  of  tlie  action  of  seduction, 
and  there  it  is  not  necessary  to  prove  actual  service ; 
and  if  there  be  any  species  of  service  due  by  law  from 
the  child  to  the  parent,  why  may  not  the  obligation  of 
serving  the  parent  be  extended  by  allowing  him  to  hire 
the  child  at  certain  wages  for  a  specific  time.  It  is 
admitted  that  an  infant  may  hire  himself  to  a  third 
person,  but  it  is  said,  that  being  already  under  the  con- 
trol of  the  parent,  and  owing  some  services  to  the 
parent,  the  child  cannot  make  a  contract  with  him ;  but 
there  is  no  reason  why  a  child  may  not  contract  to 
render  to  a  parent  other  services  than  those  which  are 
due  in  consequence  of  the  relation  of  parent  and  child. 
That  may  be  beneficial  to  the  infant,  and  will  at  the 
same  time  also  subject  him  to  the  statutable  regulations 
applicable  to  master  and  servant.     And  if  in  point  of 


(a)   Burr,  ScU,  Cases,  5\o» 


law 
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law  a  child  may  hire  himself,  then  the  statute  gives  him        1825* 
a  settlement  resulting  from   the  hiring  and  service.     -.    ^ 
There  may  be  some  certain  inconveniences  resultini?    ^agmnu 

^       ^  ®     Thelnhabit- 

firom  our  decision,  but  neither  the  common  law  nor  the        anu  of 

CaiLLiirofto. 

Statute  law  say  that  such  a  contract  shall  not  be  binding. 

I,  therefore,  think,  that  in  both  these  cases  a  settlement 

was  gained.     My  Brother  Holrqyd^  who  has  left  the 

Court,  desires  me  to   say,   that  he  concurs  in  this 

opinion. 

Orders  of  sessions  quashed* 


Warburton  against  Storr.  Kay  loui. 

T)EBT  on  an  agreement,  whereby,  after  reciting  that  ^^"^ij^^^' 
differences  had  existed  between  the  parties,  and  intoanagne- 

ment  (not 

that  the  plaintiff  had  commenced  an  action  against  the  under  smI,)  to 
defendant,  they  "  did  i^ee  with  and  to  each  other,  that  J^  So*wSn!^ 
tliey  the  said  plaintiff  and  defendant  respectively  should  ^nJ  bou^'/ ' 
and  would  well  and  truly  observe,  perform,  and  keep  ^2?*tn^ """ 
the  award,  order,  arbitrament,  and  final  determination  «>^*y  "/<>»•  the 

'  true  and  faith. 

of  C  &,'*  concerning  the  said  action,,  to  be  made  with-  fui  obserranca 

and  perform- 
in  a  certain  time.     ^'  And  each  of  the  said  parties  did  ance*'of  the 

thereby  bind  himself  and  his  executors,  &c,  unto  the  madebyc-s./ 
other  of  them  his  executors,  &c.  in  the  penal  sum  of  penalty  was 
100/.  for  the  true  and   faithful   observance  and   per-  [^^^^ 
farmance,  on  their  respective  parts,  of  the  award  and  **»«  submission. 
determination  which  should  be  made  as  aforesaid."     The 
plaintiff  then  averred  performance  of  the  agreement, 
but  that  the  defendant,  before  the  expiration  of  the  time 
for  making  the  award,  did  hinder  and  prevent  the  said 
C.  S.  from  making  his  award,   according  to  the  true 
intent  and  meaning  of  the  said  agreement,  in  this,  to 

H  4.  wit, 


fixOAE. 
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IS25»  wit,  that  on,  &c.,  at,  &c.,  the  defendant  by  a  certain  deed 
"  poll,  sealed  with  his  seal,  did  rescind,  revoke,  and  make 

against  void  all  power  and  authority  whatever  given  to  the  said 
C*  S.  by  the  said  agreement,  whereby  an  action  hath 
accrued  to  the  plaintiff  to  have  and  demand  the  said 
sum  of  100/.  in  the  agreement  mentioned.  Demurrer 
and  joinder. 

Campbell  in  support  of  the  demurrer.  This  is  an 
action  of  debt  on  simple  contract,  and  ihe  question  for 
the  Court  is,  whether  the  defendant  has  incurred  the 
penalty  in  that  contract.  Now,  although  the  agreement 
contains  various  stipulations,  yet  the  penalty  applies 
only  to  the  non-performance  of  an  award  to  be  made. 
It  must  be  admitted,  that  an  implied  promise  not  to 
revoke  the  submission  arises  out  of  the  agreement,  and 
that  assumpsit  would  lie  for  the  breach  of  it,  but  the 
plaintiff  has  thought  fit  to  bring  debt  for  the  penalty. 
The  words  are,  that  the  plaintiff  and  defendant  respect- 
ively should  and  would  well  and  truly  "  observe,  per- 
form, and  keep  the  award,  order,  arbitrament,  and  final 
determination  of  C  5."  Where  an  arbitration  bond  is 
given  containing  in  the  usual  form  a  condition  that  the 
parties  shall  '<  stand  to  and  abide"  the  award ;  it  has 
been  held  that  the  condition  is  broken  by  a  revocation 
of  the  submission,  but  that  if  the  words  are  merely 
*^  observe,  perform,  fulfil,  and  keep"  the  award,  there 
the  condition  is  not  broken  unless  an  award  is  made 
and  not  performed,  Vynior^s  case,  (a)  And  in  5  Ed.  4* 
3.b.,  cited  in  Vynior^s  case,  it  is  said,  *^  If  I  am  bound 
to  stand  to  the  award  which  J.  S.  shall  make,  I  cannot 

(a)  8  Co*  162.  5d  resolutions 

discharge 
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dischai]ge  that   arbitrament,   because  I  am  bound  to       1 825. 

sland  to  his  award,  but  if  it  be  without  obliiration  it    ^ 

is  otherwise."     The  present  agreement  amounts  to  no-       agaum 

SnMUu 

thing  more  than  a  mutual  promise  to  perform  the  award.  * 
In  Marsh  v.  Btdieel  {a)  there  was  a  covenant  not  to  pre* 
▼ent  the  arbitrators  from  making  their  award. 

OUnaU  Russell  control.  In  8  Co.  162.  two  reasons  are 
given  for  the  third  resolution  in  Vjpiiof's  case,  and  each 
of  them  shews  that  the  present  defendant  has  incurred 
the  penalty  in  the  agreement  of  submission,  1st.  He  has 
hrAtn  tbe  words  of  the  agreement  to  *'  observe,  per* 
formj  and  keep"  the  award  of  C.  &,  which  is  the  first 
reason  assigned  in  Vynun's  case.  A  distinction,  indeed^ 
is  there  taken,  between  ^^  standing  to  and  abiding"  an 
award,  and  '^  observing,  performing,  and  keeping"  an 
award;  but  surely  the  words  ^'  observe  and  perform''  are 
as  compreh^isive  as  ^^  stand  to  and  abide,"  and  must  in 
like  manner  operate  to  prevent  a  revocation  of  the  sub* 
mission.  The  second  reason  for  that  resolution  wasi 
that  the  obligor  bad,  by  his  own  act,  made  the  condition 
of  the  bond,  which  was  for  his  benefit,  impossible  to  be 
performed,  and  by  consequence  it  had  become  single. 
That  doctrine  is  not  confined  to  bonds  with  conditioiii 
fi^r  it  has  in  many  cases  been  held,  that  where  a  person 
by  his  own  act  puts  it  out  of  his  power  to  perform  his 
contract,  that  is  in  law  a  breach  of  it,  Mcyn^s  case  (6)9 
ChanUey  v.  Winstanley  (c),  Hotham  v.  East  India  Comn 
pam^{d)9  Waddington  v.  Brist(m{e\  King  v.  Joseph,  {f) 
The  contract  in  this  case  has,  therefore,  been  broken, 

(a)  5B,^A.  .507.  (6)  5  Co.  21. 

(c)  5  JSai/,  S66.  [d)  Doug.  372. 

{e)  2£.iP.  453.  (/)  5  TaunL  452. 

and 
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1825.       and  the  penalty  attaches  as  a  legal  consequence  of  that 
"       breach. 

Waebuetok 
ogamU 

Campbelli  in  reply.  The  words  of  the  original  clause 
of  submission  and  the  penal  clause  in  this  agreement  are 
the  same,  '^  observe,  perform,  and  keep  ;*'  and  appear 
to  have  been  intentionally  used,  in  order  that  the  penalty 
might  not  attach  unless  an  award  should  be  made  and 
disregarded.  Chamley  v.  Winstanley  is  the  only  case  at 
all  resembling  the  present ;  and  there  the  word  ^^  abide" 
was  introduced.  The  second  reason  in  Vynior^s  case 
applies  only  where  a  bond  has  been  executed,  and, 
therefore,  does  not  affect  the  present  case ;  and  the  first 
reason  is  decisive  in  favor  of  the  defendant. 

Cw\  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 
Abbott  C.  J.  who  (after  stating  the  pleadings)  pro- 
ceeded as  follows.  The  argument  on  behalf  of  the  de- 
f^dant.was  founded  chiefly  on  tlie  third  resolution  in 
Vynior's  case ;  in  that  case,  however,  it  is  to  be  observed, 
that  two  reasons  are  given  for  the  judgment.  The  one 
formal,  arising  out  of  the  words  of  the  condition,  the 
other,  which  may  be  called  the  substantial  reason, 
arising  out  of  a  well  known  and  established  rule  of 
law,  that  if  a  party  covenants  to  do  a  certain  thing,  and 
afterwards,  by  his  own  act,  disables  himself  from  per- 
forming it,  that  is  in  itself  a  breach  of  the  covenant. 
This  rule  is  so  well  established  that  authorities  need  not 
be  cited  in  support  of  it.  The  third  resolution  in  Vy- 
nior's  case  is  thus  :  "  By  the  countermand  or  revocation 
of  the  power  of  the  arbitrator,  the  obligee  shall  take 
benefit  of  the  bond,  and  that  for  two  reasons ;  first,  be- 
cause 


Stoae. 
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cause  he  has  broken  the  words  of  the  conditloDy  which        1825. 
are,  that  he  should  stand  to  and  abide,  &c,  the  rule,  order,       ' 

WARBUftTOir 

&C. ;  and  when  he  countermands  the  authority  of  the        again$t 
arbitrator,  he  doth  not  stand  to  and  abide,  &c.,  which 
words  were  put  in  such  conditions,  to  the  intent  that  there 
should  be  no  countenuand,  but  that  an  end  should  be 
made  by  the  arbitrator  of  the  controversy,  and  that  the 
power  of  the  arbitrator  should  continue  till  he  had  made 
an  award :  and  when  the  award  is  made,  then  there 
are  words  to  compel  the  parties  to  perform  it ;   viz. 
'  observe,  perform,  fulfil,   and   keep'   the  rule,  order, 
&&9  and  this  form  was  invented  by  prudent  antiquity, 
and  it  is  good  to  follow,  in  such  cases,  the  ancient  forms 
and  precedents,  which  are  full  of  knowledge  and  wisdom." 
The  words  '^  stand  to  and  abide"  are  not  found  in  the 
present  contract;  in  that  respect  the  plaintiff  has  departed 
from  the  ancient  form,  and  has  shewn  the  truth  of  Lord 
Cok^s  observation  as  to  following  ancient  forms,  for  by 
such  departure  he  has  occasioned  this  litigation.  The  dis- 
tinction drawn  between  the  different  words  above  cited,  is, 
I  must  confess,  extremely  nice  and  subtle,  nor  can  I  dis- 
cover any  real  and  substantial  difference  between  them. 
But  the  second  reason  in  Vyniot^s  case  is  clearly  applicable 
to  the  present,  viz.  that  as  the  obligor  had  by  his  own  act 
made  the  condition  of  the  bond  impossible  to  be  per« 
formed,  the  bond  had  become  single.     Apply  that  to  a 
covenant,  and  it  falls  precisely  within  the  rule  which  I 
have  before  mentioned.     So  here,  the  defendant  having 
agreed  under  a  penalty  to  perform  an  award,  and  having, 
by  a  revocation  of  the  submission,  disabled  himself  from 
doing  so,  he  has  broken  his  agreement,  and  thereby  sub- 
jected himself  to  an  action  for  the  penalty.     For  these 
reasons  our  judgment  must  be  for  the  plaintiff. 

Judgment  for  the  plaintiff. 
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Gray  and  Another  against  Cox  and  Others. 


M^ni»^  ASSUMPSIT.  The  first  count  of  the  declaration 
mmiNit  alleged  Stated,  tbat»  in  consideration  that  the  plaintifis,  at 

that  in  oomU 

dcritioii  that  im  the  request  of  the  defendants,  had  agreed  to  purchase 

would  buy  a 

quantity  of  of  the  defendants  a  quantity  of  goods  and  'merchandize, 
peror'oie^  ^  ^'^U  800  plates  of  copper  sheathing,  of  a  certain 
ocrtain'mioe,  Weight  per  foot,  to  wit,  &c.,  at  and  for  a  certain  price 
•^JJI^JJ^^*  agreed  upon  between  them,  to  wit,  &c.,  the  defendants 
ihonld  be  goody  Undertook  to  furnish  the  plaintiffs  with  such  iroods  and 

Bound,  lubiCan-  '^  ^  ^ 

tial,  and  ser*      merchandize  as  aforesaid,  of  a  good,  sound,  substantial, 

Tioeablecop-  i  i         i  .     ./*• 

per:  Held,       and  serviceable  quality.    Averment,  that  the  plaintins, 

that  ^ff  war* 

ranty  was  not  relying  upou  that  undertaking,  did  buy  the  copper  at 
ahewlDgapuiw  ^^  price  aforesaid,  but  that  the  defendants  did  not  fur- 
I^^JI^^^  nish  such  goods  as  aforesaid  of  a  good,  sound,  substan- 
ordintfy  oa«r.    ij^i^  ^^  serviceable  quality,  but  on  the  contrary  did,  in- 


stead thereof,  supply  the  plaintiffs  with  certain  plates  of 
been  given.  copper  sheathing,  of  a  very  bad,  unsound,  and  worthless 
Whether  luch  quality,  by  means  whereof  the  plaintiffs  having  affixed 
have  been  fuffi-  and  fastened  the  said  copper  plates  to  a  certain  ship  or 
an  alkg^iont  vessel  of  them  (plaintiffi)  were  forced  to  lay  out  a  large 
fodjmto  mtK  ^^^  ^  money  in  taking  them  off  again  and  procuring 
"^  mM****  other  sheathing-plates,  and  affixmg  them  to  the  said 
should  be  rea-    ghip.     The  second  count  varied  in  some  immaterial  re* 

ionably  fit  for  '^ 

iheathing  cop*   spects  from  the  first,  but  had  a  warrant  in  the  same 

words  as  before.  There  were  several  other  countSf 
without  any  material  variation  in  the  statement  of  the 
warranty.  Plea,  general  issue.  At  the  ttial  before 
Jbboit  C.  J.,  at  the  Londoti  sittings  after  Hilary  term 
1824,  it  was  proved  by  a  bill  of  parceb  and  recseipt 

given 


per 


Cox. 
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^ven  by  the  defendants,  that  in  May  1S21   they  had        1825«. 
farnished  to  the  plaintiffs  for  the  ship  CovetUry  a  quantity       — — 
of  what  they  called  ^^  Sheathing  Copper,"  and  the  price        a^inm 
charged  was  the  market  price  of  the  day  for  that  article* 
No  express  warranty  was  proved ;  the  vessel  was  cop- 
pered by  shipwrights  employed  by  the  plainti£&.    The 
vessel  made  one  voyage  to  Demeraraj  and  returned  in 
January  1822,  when  great  part  of  the  copper  was  found 
to  be  full  of  holes,  and  unfit  for  further  use ;  it  was 
diminished  in  weight  more   than  usually  happens  in 
the  same  qpaoe  of  time.    Several  witnesses  proved  that 
Qopper  sheathing  generally  lasted  four  or  five  years, 
bat  admitted  that  the  article  in  question  was  copper,  and 
appeared  good  when  put  on  the  ship,  and  that  no  defect 
could  be  discovered  by  inspection  of  the  article.     The 
defendants  were  not  the  manufacturers  of  the  copper, 
but  procured  it  firom  the  manufacturer,  and  resold  it  at 
a  profit  <^  5  per  cent.     It  was  admitted,  that  no  imput- 
ation of  firaud  could  be  cast  upon  the  defendants,  and 
that  It  must  be  considered  that  they  were  ignorant  of 
the  defective  quality  of  the  copper.    Upon  this  evidence 
it  was  urged,  that  the  plaintiffs  ought  to  be  nonsuited, 
no  warranty  of  the  copper  having  been  proved.     The 
Lord  Chief  Justice  was  of  opinion,  that  the  defendants 
having  sold  the  copper  to  be  applied  to  a  specific  pur* 
pose,  and  having  received  for  it  the  market  price  of  the 
day,  must  in  law  be  considered  as  warranting  it  to  be 
reasonably  fit  for  that  purpose ;  and  under  this  direction 
the  plaintiffs  obtained  a  verdict.     In  Easter  term  a  rule 
nisi  for  a  new  trial  was  obtained,  against  which,  in  Ml^ 
ckadmas  term,  Scarlett  and  J*.  L.  Addphus  shewed  cause, 
and  Gttmey  and  Campbell  supported  the  rule,  and  by  the 
direction  of  the  Court  the  case  was  again  argued  in 

this 
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1825.        this  term  by  J.  L.  Addphus  for  the  plaintiffs,  and  Camp" 
bell  for  the  defendants. 


Gray 

ogairui 
Cox. 


Arguments  for  the  plaintiffs.  There  are  two  grounds 
on  which  the  plaintiffs  are  entitled  to  retain  the  verdict 
found  for  them  by  the  jury.  First,  the  article  supplied 
by  the  defendants  was  different  from  that  which  was 
ordered  by  the  plaintiffs,  and  for  which  they  paid. 
Secondly,  cm  the  contract  proved,  a  warranty  arose  by 
implication,  that  the  copper  should  be  reasonably  fit  for 
the  purpose  for  which  it  was  supplied.  HThe  contract, 
as  stated,  was  proved  by  the  bill  of  parcels,  and  the  re- 
ceipt given  to  the  plaintiffs  on  payment  of  the  price.  It 
appeared,  therefore^  that  a  certain  article  was  ordered 
at  a  certain  price,  and  of  a  certain  weight,  whence* 
persons  conversant  with  the  trade  must  have  known  the 
nature  of  the  article  to  be  supplied.  The  weight  and 
the  price  were  those  of  sound  and  serviceable  coppery 
the  defendants,  therefore,  must  in  law  be  considered  as 
having  sold  this  for  sound  and  serviceable  copper,  but 
upon  the  evidence  it  is  plain  it  was  not  so,  and  that 
the  article  furnished  was  altogether  different  from  that 
which  was  ordered,  Jones  v.  BcTiDden  (a),  in  which  case 
Heath  J.  cited  and  relied  upon  a  case  (probably  JVeall 
V.  King  (J),  although  the  report  does  not  notice  this 
point,)  tried  before  himself^  which  was  an  action  on  the 
sale  of  some  sheep  sold  as  stock ;  the  evidence  was  that 
by  the  custom  of  the  trade,  stock  were  understood  to 
be  sheep  that  were  sound,  and  that  learned  Judge  told 
the  jury  that  it  amounted  to  an  implied  warranty  that 
they  were   sound,   and  that   direction  was   afterwards 

(a)  4  Taunt  847.  (6)  12  JEasi,  452. 

sanctioned 
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sanctioned    by    this    Court.       In    Yeats    v.  Pirn  (a),        1825. 
Gibbs  C.J.  says,  "  Where  a  party  undertakes  that  he 
will  supply  goods  of  a  certain  description,  he  must  ex-        against 
ecote  his  engagement  accordingly."     In  this  case  it  does 
not  appear  that  the  whole  of  the  article  furnished  was 
copper;  when  the  vessel  returned  from  her  voyage,  the 
sheathing  had  fallen  into  holes,  and  had  lost  greatly  in 
wdght ;  copper  usually  lasts  much  longer,  it  may  there- 
fore be  presumed,  that  the  whole  of  the  sheathing  was 
not  copper ;  and  if  so,  Bridge  v.  IVain  {b)  is  expressly 
in  point  for  the  plaintiff.     Secondly,  there  was  an  im- 
plied warranty,  that  the  copper  was  reasonably  fit  for 
the  purpose  to  which  it  was  to  be  applied.     The  maxim, 
caveal  emptor^  will  be  set  up  as  an  answer  to  this,  but  it 
is  inapplicable.      In  1  Inst.  102  a.  it  is  said,  ^'  that  by 
the  civil  law  every  man  is  bound  to  warrant  the  thing 
that  he  selleth  or  conveyeth,  albeit  there  be  no  express 
warranty;  but  the  common  law  bindeth  him  not  unless 
there  be  a  warranty  either  in  deed  or  in  law,  for  caveat 
cmplorJ'    But  here  a  warranty  is  to  be  inferred,  and 
by  comparing  Chandelor  v.  Lopus  {c)  with  Pasley  v.  Free^ 
matt(d)i  it  will  be  found  that   the  old  law  respecting  ^ 
deceit  has   been  much   relaxed  in  favor  of  the  party 
deceived,  particularly  since  the  action  of  assumi>sit  has 
been  in  common  use.     In  Fisher  v.  Samuda  {e).  Lord 
EOenborough   expressed  an   opinion   that  a  purchaser 
might  call  upon  a  seller  to  take  back  his  goods,  if  they 
were  unfit  for  the  purpose  for  which  they  were  intended, 
provided  the  objection  were  made  as  soon  as  the  defect 
was  discovered,  which  was  done  in  the  present  case; 

(a)  2  Marth,  141.  (6)    1  Stark.  N,  P.  C  504. 

(c)  Cro.  Jac,  4.  {d)  3  T*  B.  5i. 


{e)  lCam/>6.190. 


and 
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1835*       and  in  Gardiner  v.  Gray  (a)  that  learned  Judge  says, 
Q^^        that  without  any  particular  warranty  it  is  an  implied 
'jSfvut       term  in  every  contmct,  that  the  purchaser  shall  have  a 
saleable  article  answering  the  description  in   the  con- 
tract;  and  again,  in  Bktett  v.  Osborne  (6),  ^^  A  person 
who  aells  impliedly  warrants  that  the  thing  sold  shall 
answer  the  purpose  for  which  it  is  sold."    Laing  v. 
Fidgeonif)  shews  that  the  present  case  is  still  more 
fiiYorable   ibr   the   plaintiffi,    the   contract   being  for 
Bianufactured  goods.     Prosser  v.  Hooper  {d)  is  not  an 
auUiority  on  the  other  side,  for  there  the  undertaking 
of  the  parties  collected  from  their  acts  was  held  sufficient 
to  control  the  words  of  the  contract    Parkinson  v.  Lee{e) 
is  the  only  authority  on  which  the  defendants  can  rely, 
but  there  it  would  have  been  sufficient  (if  no  warranty  is 
to  be  implied)  for  the  judges  tp  have  said,  there  was  no 
warrant  and  no  fraud,  but  they  entered  into  the  whole 
question  of  intention,  and  that  was  made  a  main  ground  of 
,     the  judgment.    It  makes  no  difference  that  the  defendants^ 
were  not  themselves  the  manufacturers  of  the  copper, 
they  were  so  in  effect,  for  the  real  manufacturers  were 
*  their  agents  in  that  respect.     Neither  can  it  be  urged 
that  the  plaintii&  bad  an  opportunity  of  inspecting  the 
article:   an  ordinary  consumer  of  such  manufactured 
goods  cannot  be  supposed  capable  of  forming  a  judg- 
meiit  as  to  the  quality,  bbt  the  regular  dealer  in  the  com* 
modity  ought  to  have  such  knowledge. 

Arguments  for  the  defendants.     It  is  very  material  to 
consider  the  form  of  the  declaration  in  this  case.     It  is 

(«)  4  Campb.  144.  (6)  1  Stark,  N.  P.  C.  584. 

(c)  6  Taunt.  108.  (rf)  1  B,  M.  106. 

(e)  8JBas<,8H. 

in 


■  \ 


Cir%: 
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in  assmnpsity  not  deceit;  it  is  not  framed  upon  the  bill 4    IS'JS. 
of  parcel^  nor  upon  the  receipt.    If  the  declaration       — 
had  alleged   that  the  defendant    undertook  that  the       asninu 
article  was  copper,  or  copper-sheathing,  that  Wuld 
hate  been  proved  by  the  receipt  or  the  bill  of  parcels ; 
tut  then,  in  order  to  make  out  a  breach,  the  evidence 
most  have  been  that  it  was  not  copper,  or  not  copper- 
sheaihing,  that  would  pass  for  such  in  the  market.   Had 
that  been  established,  the  case  would  certainly  have  been 
within  Bridge  v.  JVaitK     But  this  declaration  is  very 
^eient)  it  avers  a  promise  that  the  copper  should  be 
**of-|i'good,  sound,  substantial,  and  serviceable  quality/' 
Each  count  is  nearly  in  the  same  words,  each  contains 
a  warranty  against  secret  de&cts.    If  this  averment  wa» 
pioved  4iy  the  evidence^  it  must  be  admitted  that  the 
defendants  have  no  suffiei^t  defence,  whatever  pains-' 
diey  may  have  taken  to  :ensure  the  goodness  of  the 
artide.    But  it  was  not  proved,  there  was  not  any  evi« 
denoe  ejEeept  die  bill  of  parcels  and  receipt,  and  they 
certainly  shewed  no  express  contract  that  the  copper 
should  be  of  any  particular  description.     The  witnesses 
admitted  that  the  article  supplied  was  copper,  and  that 
before  the  voyage  there  was  no  appearance  of  any  de- 
fect; it  is,  therefore,  cleav  that  the  defect  was  secret.    In    \ 
all  simple  contracts  of  sale,  caveat  emptor  applies.     In 
the  ordinary  case  of  the  sale  of  a  horse,  if  there  be  no 
express  warranty,  none  can  be  implied,  the  price  or  the 
purpose  to  which*  he  is  to  be  applied  will  not  raise  one. 
E?ery  thing  is  bought  for  some  particular  purpose ;  and 
as  to  the  price,  that  can  make  no  more  difference  in  this 
Qtte  than  in  every  other  where  an  article  is  purchased 
at  the  usual  market  price,  which  certainly  does  not  raise 
an  implied  warranty.     Fraud   undoubtedly  is  an  ex- 
Vol.  IV.  I  ception. 


Cox. 
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1825.       ception^  bot  it  is  conceded  that  no  fraud  existed  in  this 
— ""■       case.    All  the  cases,  when  examined,  are  in  favor  of  the 
ofiBinst       defendants*     In  Yeats  v.  Pirn  there  was  an  express 
warranty:  the  custom  of  the  trade  was  set  up  as  an 
answer,  but  held  insufficient     In  Bridge  v.  Wain  the 
plaintiff  recovered  on  a  count  stating  that  he  contracted 
for  scarlet  cuttings,  and  that  the  article  supplied  was 
not  scarlet  cuttings.     In  Fisher  v.  Samuda  no  question 
arose  >as  to  the  extent  of  the  warranty,  and  there  the 
goods  were  supplied  for  exportation,  and  were  never 
seen  by  the. plaintiff,  which  i^pears  also  to  have  been 
the  case  in  Laing  v.  Fidgeon.     Gardiner  v.  Gray  is  also 
an  authority  in  favor  of  the  defendants,  for  there  it  was 
held  that  there  was  no  implied  warranty  that  the  goods 
should  be  equal  to  the  sample  exhibited,  but  the  plain- 
tiff recovered,  because  the  ardde  sup^died  was  not  that 
which  was  described  in  the  contract.    The  passage  cited 
from  Bluett  v.  OAome  is  primA  facie  in  &vor  of  the 
plaintiffs,  but  Lord  EUenborough  immediately  afterwards 
sfiys,  **  In  this  case  the  bowsprit  was  apparently  good, 
and  the  defendants  had  an  opportunity  of  inspecting  it. 
No  fraud  is  complained  of,  but  the  bowsprit  turned  out 
to  be  defective  upon  cutting  it  up.    I  think  the  plaintiff 
is  not  liable  on  account. of  the  subsequent  failure." 
Here  no  fraud  is  imputed,  the  copper  was  apparently 
good,  and  the  plaintiffs  had  an  opportunity  of  inspect- 
ing it.    The  defendants,  therefore,  are  not  liable  on 
account  of  the  subsequent  failure.     As  to  WeaU  v.  King 
the  declaration  averred  a  contract  for  stock  sheep,  and 
the  whole  question  was  upon  the  custom,  as  explaining 
the  meaning  of  the  contract.     Here  the  article  supplied 
was  sheathing*copper,  and  there  whs  no  evidence  that 
the  customary  meaning  o?  sheathing-copper  was  ^^  copper 

17  that 
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tlitt  would  last  five  years.*'  Then  Pariinson  r.  Lee  is  1 S2S. 
expressly  in  point;  the  second  coant  there  averred  a 
promise  to  supply  good,  sound,  and  merchantable  hops.  agnmai 
The  evidence  was,  that  the  plaindfF  paid  for  tliem  a  fair 
market  price  for  merchantable  hops,  but  no  express 
warranty  being  proved,  it  was  held  that  the  defendant 
was  not  responsible  for  a  latent  defect  in  the  article. 

Cur.  adv,  vult. 

The  judgment  of  the  Court  vras  now  delivered  by 
Abbott  C.  J.,  who  (after  stating  the  pleadings)  pro* 
reeded  as  follows.     At  the  trial  of  this  cause  no  evi- 
dence of  an  express  warranty  was  given.    The  pi^f 
was  that  the  plaintifTs  ordered  a  certain  quantity  of  cop- 
per sheathing^  and  paid  for  it  a  fair  market  price.     The 
plates  were  aflixed  to  the  vessel  by  a  shipwright^  who 
did  not  then  discover  any  ddect  in  them,  nor  could  any 
defect  be  discovered  by  inspection.    The  defendants 
were  copper  merchants,  Yiot  manufacturers.     It  appeared 
also  that  cm  the  return  of  the  vessel  from  her  first  voyage 
after  the  copper  was  put  on,  many  of  the  plates  were 
corroded  by  the  salt  water,  and  full  of  holes,  so  as  to 
make  it  necessary  to  supply  them  by  new  ones.     At  the 
trial  it  occurred  to  me,  that  if  a  person  sold  a  corn- 
modi^  for  a  particular  purpose,  he  must  be  understood 
to  warrant  it  reasonably  fit  and  proper  for  such  pur- 
pose.    I  am  still  strongly  inclined  to  adhere  to  that 
ojnnion,  but  some  of  my  learned  brothers  think  differ- 
ently.    Supposing,  however,  my  opinion  to  be  correct, 
still  the  plaintiff  have  not  declared  on  a  warranty  or 
promise  of  that  nature,  but  upon  a  general  warranty ; 
and  we  are  all  of  opinion  that  such  a  general  warranty 

I  2  does 
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1825.  does  not  arise,  nor  can  be  implied  in  law  from  such  a 
^■^  contract  of  sale  as  the  present  For  this  reason  we 
amnst        think  that  the  opinion  expressed  by  me  at  Nisi  Prius 

was  incorrect,  and  that  the  rule  for  a  new  trial  must  be 

made  absolute. 

Rule  absolute. 


^wrffly^  Laidler  against  Foster. 

It  19  not  neces-     y§  LDERSON  moYed  for  a  rule  to  quash  a  writ  of 

sary  that  there     ./H  ' 

should  be  Sf-  error,  because  there  were  only  twelve  days  between 

teen  days  bo-  /•  i  i 

tween  the  teste   the  teste  and  return.     The  Court  at  first  doubted  whe« 

and  return  of  a     .  ,  . ,  -  ...  #•  y^i 

writ  of  error,      ther  they  could  quash  a  writ  issmng  out  of  Chancery, 

but  upon  the  author!^  of  Uqyd  y.  Scutt  (a)  granted  the 
rule. 


Wightman  shewed  cause  and  contended  that  it  was 
not  necessary  that  15  days  should  intervene  between  the 
teste  and  return.  Such  a  writ  is  not  the  commence- 
ment of  a  suit,  and  is  tested  on  the  day  when  it  issues. 
Hill  V.  Tebb  {b) ;  and  the  practice  has  been  not  to  pass 
over  more  than  one  return  between  the  teste  and  the  re« 
turn  of  the  writ 

Per  Curiam.  (After  consulting  the  Master.)  There 
certainly  is  a  distinction  between  writs  of  error,  and 
those  which  are  the  commencement  of  a  suit,  and  as  the 

(a)  1  Dovg.  530.  (6)  1  N.  Btp.  298.     2  Tidd,  1171. 

usual 
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usual  course  of  practioe  has  been  followed  in  this  case,        18^5. 
we  think  the  writ  ought  not  to  be  quashed,  (a)  » 

Laiolxk 

Rule  discharged*        nf^ainu 


Konst. 


(s)  In  TUcTj  Praetkef  p.  1171.  6tb  ed.,  it  is  Mid,  that  then  muit  bt 
Efteen  dsjs  Lctwccu  the  teste  and  return  of  writs  of  error,  but  no  au- 
tfaori^  is  cited  in  aapport  of  thai  opinioti. 


Ltttleton  against  Cross  and  Another,  Execu-  Uimday, 

tors  of  Lush.  ^^  ''^- 

T^ECLARATION  in  covenant  against  the  defendants  Covenant 

as  executors,  they  pleaded  plene  administravit,  and  ^vs.    Plea, 
a  retainer  by  one  of  the  defendants  with  the  assent  of  ^^  .q^  ll^j^ 
the  other  for  a  debt  due  to  himself.    At  the  assizes  the  |^°^  ^^ 
defaidants  pleaded  a  plea  puis  darrein  continuance^  to  ^jf^f^^  ] 
which  the  plaintiff  replied,  and  to  that  replication  the  pui«  darrein 

continuance^  to 

defendants  demurred,  and  on  that  demurrer  judgment  which  the 

plaintiffreplicd, 

was  given  for  the  defendants*  (a)     A  rule  was  afterwards  and  defendants 
obtained  for  taxing  the  costs  of  the  whole  suit  for  the  replication, 

1  /.     J      .  Judgment  for 

detendantS.  the  defendanU 

on  the  demur- 
rer :    Held, 

IL  Baubj  shewed  cause.    At  all  events  the  defendants  ^'^  ^^y. . , 

•^  ^  were  enutled 

cannot  claim  any  costs  except  those  incurred  after  the  ^  the  cosu  in. 

curred  after  the 

plea  puis  darrein  continuance,  but  they  are  not  entitled  plea  puis  dar- 

iTw^       1   •        fl  1  %       ^  a   ^  wwr  ^     rein  continu- 

to  any  costs.    The  claim  depends  upon  the  8  &  9  fr.  S.  ance,  but  not 
c  11.  5. 2.  {b)    But  that  was  made  to  prevent  frivolous  and  J^c  t\^  ^ 


vacations 

(a)  Vide  3  S.  4^  C.  317. 

(&)  And  Ibrasmuch  as  for  want  of  a  sufficient  provision  by  law  for  the 
payment  of  costs  of  suit,  diven  evil  disposed  persons  are  encouraged  to 
bpog  frivolous  and  vexatious  actions,  and  others  to  neglect  the  du  pay- 
ment of  their  debts,  < '  Be  it  further  enacted,  that  if  any  person  or  persons 

I  3  shall 


cause. 
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1825.       vexatious  suits.     Surely  this  cannot  be  called  a  friToIous 
,  """"""       or  vexatious  suit,  for  at  the  time  when  the  cause  was 

Lttturon 

agaimt  commenced  the  plaintiff  had  a  good  right  of  action,  and 
that  was  defeated  by  an  act  subsequently  done  by  the 
defendants,  whidi  they  pleaded  puis  darrein  continu- 
ance. There  is  not  any  case  expressly  in  point;  but  in 
Toms  V.  Uoyd  (a)  the  construction  now  contended  for 
was  put  upon  the  statute. 

Campbell  and  Jeremy  contra.  The  decision  in  Toms 
V.  LUn/d  does  not  affect  the  present  case.  That  pro- 
ceeded on  the  ground  that  the  merits  of  the  case  were 
hot  determined  by  a  judgment  on  demurrer  to  a  plea 
in  abatement,  and  that  rule  was  followed  in  Garland  v. 
E±ton.  (&)  The  plaintiff  might  in  this  case,  after  the 
plea  puis  darrein  continuance,  have  taken  judgment  of 
assets,  quando  accideriht.  In  that  case  the  plaintiff 
woald  not  have  been  liable  to  pay  any  costs,  but  as  he 
chose  to  proceed  after  the  plea  puis  darrein  continuance, 
his  situation  is  like  that  of  a  person  proceeding  after 
payment  of  money  into  court.  Under  such  circum- 
stances if  the  plaintiff  eventually  faib,  he  is  liable  to  all 
the  costs,  Jeffs  v.  Smith,  (c)     And  this  is  the  fair  con- 


sball  commeDce  or  prosecute  in  any  court  of  record,  any  action,  plaint, 
or  suit  wherein  upon  any  demurrer  either  by  plaintiff  or  defendant,  judg- 
roent  ahall  be  giren  by  the  Court  against  such  plaintiif ;  or  if  at  any  time 
after  judgment  gifeu  for  the  defendant  in  any  such  action,  plaint,  or  suit, 
the' plaintiff  shall  sue  aiiy  writ  of  error  to  annul  the  said  judgment,  and 
the  said  judgment  shall  be  afterwards  affirmed  to  be  good,  or  the  said 
writ  of  error  shall  be  discontinued,  or  the  plaintiff  shall  be  nonsuk 
therein ;  the  defendant  in  every  such  action,  plaint,  suit,  or  writ  of 
error,  shall  have  judgment  to  recover  his  costs  against  every  such  plain- 
tiff, and  have  execution  for  tlic  same  by  capias  ad  satisfadendumy  fieri 
facias,  or  elegit. 

{a)  12  Mod.  195.         (6)  *i  IjL  Raifm  992.         (c)  4  TawU*  196. 

struction 
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stractioD  of  the  words  of  the  statute,  which  are,  that  if       1825. 
judgment  on  demurrer  is  given  for  the  defendant,  he 
shall  have  judgment  to  recover  his  costs,  which  must 
aean  costs  generally,  and  cannot  be  confined  to  the 
costs  of  any  particular  part  of  the  suitb 

Bayusy  J.  I  am  of  opinion  that  the  defendants  are 
entitled  to  their  casts,  but  that  those  words  mean  the 
costs  incurred  subsequent  to  the  time  of  putting  in  the 
plea  puis  darrdn  continuance.  The  words  of  the  enact- 
ing clause  are  not  confined  to  persons  bringing  firivolous 
actions;  and  it  is  to  be  remembered  that  an  action  well 
brought  may  afterwards  be  fiivolonsly  and  vexationsly 
carried  on.  Here,  when  the  plea  puis  darrein  oon- 
tinuanoe  was  pleaded,  the  plaintiff  had  the  option  of 
sabmitdng  or  proceeding  with  the  action*  He  chose- 
to  prooeedf  and  having  put  in  a  rq)Iication  bad  in  law^ 
certain  costs  were  by  his  act  incurred.  For  those  costs 
1  think  he  is  liable  but  not  for  the  costs  of  the  former 
proceedings^  inasmuch  as  the  action  appears  to  have- 
been  at  first  well  founded*, 

HoLROYD  J.  I  think  that  the  defendants  are  entitled 
to  costs,  but  not  all  costs  of  the  action,  for  it  was  right- 
fully commenced.  It  appears  to  me  that,  upon  the  true 
construction  of  the  act,  the  costs  are  to  be  paid  by  the 
plaintiff  so  far  only  as  the  action  has  been  wrongfully 
prosecuted,  viz.  since  the  plea  puis  darrein  continuance 

vas  pleaded. 

Rule  absolute. 


I  1 
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1825. 


M<mday,  MoiiTiMEn  and  Othei*s»  Assignees  of  Merriman, 
^""^^^  '  a  Bankrupt,  against  Fjueemino. 

A.  agreed  with  A  ASSUMPSIT  brought  by  the  plaintiffi,  as  assignees 
Boiute  purchase  of  one  Merrimon^  against  the  defendant  for  money 

theVice  of^  ^^  ^^^  received  for  the  use  of  Merriman  before  he  be- 
bein^  un^ie^to  ^^"^®  bankrupt,  and  for  money  lent  and  advanced  by  the 
pay  the  pur-      baaknipt  to  the  defendant,  and  for  waires  due  from  the 

chase  money,  it  •■  ° 

was  stipulated    defendant  to  tlie  bankrupt  as  commander  of  a  ship  or 

that  the  sale 

and  transfer  of  Tessel  for  the  defendant,  and  for  interest^  The  declar- 
be  deferred       ation  also  contained  counts  for  money  bad  and  received 

until  he  could 

pay  the  purchase  money,  in  the  sinner  thereiiMftv  mcntioDed^  and  that  in  the  mean  tine 
JB,  should  continue  the  legal  owner  of  the  ship,  and  should  be  responsible  for  her  outfit, 
&&,  so  as  to  enable  tb^  ship  to  pnooeed  on  her  intended  voyage  to  India  and  back,  under 
the  command  of  A.,  and  on  his  account.  Covenants  by  A,  to  pay  to  B,  all  monies,  costs, 
and  charges  which,  kince  the  completion  of  the  last  veyage,  had  been  pakl  by  him  on 
account  of  the  outfit,  or  costs  of  supplying  the  ship  and  the  premiums  of  insurance  until 
the  transfer  was  made,  and  also,  tliat  A.  should  pay  all  port  charges  and  disbursements 
subsequent  to  the  sailing  of  the  ship  on  her  then  inteoded  voyage,  and  to  pay  the  purcbaie 
money  in  manner  following ;  first,  by  two  instalments  of  5001.  each,  the  further  sum  of 
40001,  by  bill%  of  lading  and  invoiceB  for  goods  shipped  oa  board  the  ship  for  her  then 
intended  voyage,  and  which  goods  were  to  be  made  delivemble  to  B.  or  bis  assigns,  to  the 
intent  that  he  might  dispose  of  the  same  in  Indiay  and  invest  the  proceeds  in  other  goods  to 
bo  shipped  on  board  the  ship,  and  to  be  made  deliverable  to  B,  in  Londtm,  or  invest  the 
same  in  bills,  and  then  the  net  amount  of  such  goods  or  bills  to  be  in  further  pajrment  of 
the  purchase  money.  Covenant  by  J?.,  that  at  the  expiration  of  three  months  next  ensuing 
the  arrival  and  leport  inwards  of  the  ship  in  London  from  her  then  intended  voyage,  and 
upon  A,*s  paying  the  sum  thereby  intended  to  be  secured,  and  performing  the  covenants 
therein  contained,  that  he  (^.)  would  transfer  to  him  the  ship.  At  the  time  of  the  execu* 
lion  of  the  agreiiment  the  diip  was  in  the  port  of  London,  where  she  was  registered.  There 
was  no  indorsement  of  the  agreement  on  the  certificate  of  the  registry ;  but  in  pursuance 
of  the  agreement  A'  had  pooseasion,  and  fully  loaded  her  on  his  own  account,  and  sailed 
on  the  voyage  to  India,  A*  paid  to  B,  the  two  instalments,  and  delivered  to  him  a  bill  of 
lading  of  goods  valued  in  the  invoice  at  40002.,  which  were  consigned  by  B.  to  flBerchants 
at  CcSctiita.  A,  left  those  goods  at  Madrtu,  and  then  proceeded  to  CalcttUa,  where  he 
relinquished  the  cnninattd.  A.  became  bankrupt,  and  did  not  complete  the  purchaae  of 
the  ship,  nor  pay  the  residue  of  the  purchase  money :  Held,  first,  that  an  executory  con- 
tract for  the  sale  of  a  ship  was  within  the  statute  54  G»  3,  c.  68.  s.  1^. ,  and,  therefore,  that 
the  contract  for  the  sale  of  the  ship  was  void  for  want  of  an  indorsement  of  the  agreement 
on  the  certificate  of  registry. 

Held,  secondly,  in  assumpsit  by  the  assignees  of  ^.  against  7?.,  that  the  true  principle 
of  taking  the  account  between  the  parties  was  to  charge  the  assignees  for  the  sum  for  which 
the  ship  might  have  been  let  or  chartered  for  such  a  voyage,  with  such  expenditure  (if 
any)  as  properly  belonged  to  the  freighter  of  the  ship,  and  such  further  cxpencc  and  loss, 
to  any,  as  B.  had  been  put  to  by  the  misconduct  of  A,  in  the  mana;;ument  of  the  ship,  and 
if  allow  to  the  assignees  of  ^.  tlio  sums  received  by  B.  in  respect  of  the  tiansaction. 

by 
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bj  tbe  defendant  for  the  use  of  the  plaintiffii  as  ae-  18SS. 
s^gneeey  &c.  &c.  Flea,  the  general  ifisoe.  The  Gauge 
vas  tried  at  the  Lcmdon  tittiiigt  after  Michndmns  term, 
before  JUM.  C  J.,  when  a  verdict  was  fimiMi  for  the 
plaiptiflft,  mlyect  to  tbe  qiinioo  of  this  Court  on  the 
fidlowiDg  case: 

A  oommisakm  (^  bankrupt  duly  ileoed  agamtt  the 

hankmptt  bearing. date. 4XnNMf3fS5,  1820^  finindad  on 

an  act  of  hankmptcy  cammitted  tbe  17th  day  of  Da-  * 

eember  iaid»  and  under  the.  .commisttion  the  plaintifi 

were  duly  cboeen  aasigneea  of  the  bankrupt    The  de- 

lendant  was  the  aole  owner  of  the  ship  GatigeSf  roistered 

in  the  port  of  Jjmion.    Oa  the  S7th  of  Mmf  1817,  the 

<fefepdant  and  ibe  bankrupt  duly  e^eaited  articles  of 

agreement^  reciting  that  after  the  arrival  of  the  Ganges 

in  the  port  otlAmdon  firom  her  hist  voyage,  andon  her 

completing  snch  voyage,  Merrimimf  who  was  master  of 

dtt  dnp,  ccitractfd  and  agreed  with  the  defendant,  sole 

owner  thereof  for  the  absohite  purchase  of  the  siiip  and 

ber  appurtenants,  in  the  state  and  condition  the  same 

were  in  on  the  oompletioa  of  tbe  said  voyage^  at  or  lor 

the  price  or  sum  of  7850/.  sterling;  but  that  Merriman 

thai  being  unable  to  pay  the  whale  of  the  purchase- 

mcrnqr^  it  was  fiirtber  agreed  between  thera,  that  the  sale 

and  transfer  of  the  ship  and  her  appurtenances  unto  Mer" 

riman  should  be  deferred  until  he  could  and  should  pay 

the  purchase-money  in  manner  thereinafter  mentioned ; 

usi  that  in  tbe  meantime^  fi>r  die  benefit  and  accom- 

mndatioii  of  him,  Merriman^  he,  JFleemingj  should  be 

and  continue  interested  in  and  entitled  to  the  said  ship 

snd  her  appurtenances  as  legal  owner  thereof,  and  should 

he  responsible  also  for  her  outfit,  manning,  tackle,  ap- 

pardling^ 
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1825.  parellingy  fiiimishing,  providing,  and  other  supplies,  and 
for  all  her  costs,  charges,  and  expoices,  and  the  pre- 
miiims  and  costs  also  of  the  insoninces  on  the  ship  and 
her  freight,  so  as  to  enable  the  ship  to  proceed  on  her 
then  intended  voyage  to  India  and  back  under  the  com^ 
mand  of  him,  Merriman  /  but  upon  his  account,  never- 
thelesst  and  oo  hb  entering  into  and  perfinming  the 
covenants  thereinafter  contained  oo  the  part  of  him,  his 
heirs,  executors,  &a  to  be  performed  and  kept,  in  which 
case  he^  Merriman^  should  be  entitled  unto  and  should 
receive  to  his  own  use,  all  the  gains,  profits,  and  earn- 
ings of  the  said  ship,  for  and  during  her  then  intended 
voyage  to  India  euoA  bade;  he,  Merriman^  covenanting 
to  be  at  the  same  time  reqwnsible  for  all  losses  and 
damages  which  might  arise  or  result  from,  or  for  or  in 
respect  of  the  said  ship  on  her  intended  voyage  and 
adventure.  The  articles  of  agreement,  then  after  re- 
citing the  certificate  of  rq^try  of  the  ship,  contained 
covenants  by  Merriman  to  pay  to  Fleeming^  all  sums  of 
money,  costs,  charges,  and  expences,  which,  since  the  com- 
pletion of  the  ship's  last  voyaye,  had  been  or  thereafter 
should  be  paid  or  expended  by  him,  Fleeming,  ov  for  the 
payment  whereof  he  might  be  responsible  in  respect  of, 
or  for  or  on  account  of  die  ship,  or  the  outfit,  manning, 
and  otherwise  supplying  the  same,  and  the  premiums 
and  costs  of  insurance  on  the  ship  and  her  freight,  or 
otherwise  concerning  the  said  ship,  down  to  and  until 
such  transfer  and  conveyance  as  was  thereinafter  men- 
tioned. There  then  followed  a  covenant  by  Mefrimanj 
to  pay  all  port  charges,  disbursements,  and  expenditures 
requbite  to  be  paid  on  account  of  the  ship,  subsequent 
to  the  day  of  her  sailing  from  Gravesend  on  her  in- 
tended voyage;  and  that  to  £>ave  Fleemitig  harmless  in 

coa- 
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18S5.       with  hiniy  Fleemingf  as  oolkteral  securities.     Covenants 
by  Fleeming  that,  at  the  e^quration  of  the  said  term  of 


ugamM  three  calendar  months  next  ensuing  the  arrival  and 
report  inward  of  the  ship  in  the  port  of  London  from 
her  said  intended  voyage,  and  on  llerriman*s  paying  all 
the  sums  thereinbefore  mentioned,  and  thereby  intended 
Id  be  secured,  and  performing  the  covenants  thdrrin- 
before  contained,  that  he  would  bai^pdn,  grant,  sell, 
assign,  transfer,  and  set  over  unto  him,  Merrimanj  the 
ship  or  vessel,  with  all  masts,  sails,  jrards,  &c.  to  the 
said  ship  belongings  to  have  and  to  hold  to  him,  Merri" 
matij  absolutely  for  ever,  free  and  dear  from  all  debts, 
chaiges,  &c* ;  and  further,  on  Menriman^s  so  paying  the 
monies  and  performing  the  covenants  aforesaid,  he, 
Merrimanj  should  be  entitled  to  take  and  receive  to  his 
oiwn  use  all  the  net  and  clear  gains  and  profits  which 
had  been  and  should  be  made  and  earned  by  or  in  re- 
spect of  or  upon  aconmt  of  the  said  ship,  and  the  em- 
ployment, voyages,  services,  operatioDs,  and  transactions 
thereof^  from  and  subsequently  to  such  termination  and 
co^dnsion  as  aforesaid  of  the  said  last  voyage  down 
toy  and  until  such  transfer  and  conveyance  of  the  said 
ship  and  her  appurtenances.  At  the  time  of  the  exe- 
cution of  the  artides  of  agreement  the  ship  was  lying 
at  Gravesend  loaded*  No  indorsement  of  the  agreement 
or  of  any  transfer  or  sale  6f  the  ship  was  nktde  upon  the 
tidfs  roister.  On  the  SOth  oi  May  1 81 7,  the  bankrupt 
paid  to  the  defendant  the  sum  of  500/.  on  account  of  the 
pnrdiase  of  the  ship,  and  gave  him  a  bill  of  exchange 
for  the  further  sum  of  500A  due  the  17th  of  Naoember 
following,  which  was  duly  honored,  and  in  May  1817, 
also  ddivered  to  the  defendant  a  bill  of  lading  of  goods 

13  of 
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1825.       similar  to  the  above  articles  of  agreement,  of  which  sum 

of  6300/.  the  defendant  received  about  2OOOI.9  and  the 

ngam$t  remainder  was  to  be  paid  three  months  after  the  ship  s 
retuif'n  from  India  to  her  port  of  discharge  in  Europe, 
upon  the  defendant's  empowering  Chivers  to  take  out  the 
register  in  his  own  name.  In  addition  to  the  sum  of 
10002.  before  stated,  the  defendant  received  from  or  on 
account  of  the  liankrupt  the  sums  of  6/.  and  9/.  19^^  and 
seven  pipes  of  Madeira,  of  which  the  value  was  280/. 
The  defendant,  upon  an  application  of  the  assignees, 
delivered  to  them  an  account,  in  which  he  made  the 
bankrupt  debtor  for  the  sum  agreed  to  be  paid  as  the 
price  of  the  ship  mentioned  in  the  articles  of  agreement, 
and  for  two  bottomry  bonds ;  for  the  outfit  to  Calcuttay 
for  the  premiums  of  insurance  to  and  from  Calcutta,  for 
broker's  charges,  and  for  seam^s  wages,  and  for  dis- 
bursements at  London  since  the  return  of  the  ship ;  and 
on  the  other  side  of  the  account  he  ;gave  the  bankrupt 
credit  for  the  two  sums  of  500/^  paid  as  part  of  the^price 
of  the  shi{^  for  returns  of  premium,  for  the  amount  of 
an  average  loss  settled  by  the  undeni^riters  on  the  ship, 
in  consequence  of  damage  at  Calcutta^  for  2000/.9  the 
proceeds  of  the  goods  which  in  the  bills  of  lading  were 
valued  at  4029/.  2^.  \0d.,  for  the  proceeds  of  the  ship 
sold  for  S050L  and  of  seven  pipes  of  Madeira,  and  the 
freight  from  Calcutta  to  London.  Upon  the  accounts  so 
stated  the  defendant  claimed  a  balance  of  3043/.  5s.  3d. 
The  questions  for  the  opinion  of  this  Court  were,  first, 
whether  the  articles  of  agreement  of  the  27th  of  JI^Lty 
1817  were  void  under  the  ship  register  acts;  and,  se- 
condly, whether  the  same  were  or  were  not  void,  in 
what  mode  or  on  what  principle  the  account  was  to  be 

taken 
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tnken  between  the  assignees  and  the  defendant.    The  1825. 

account  to  be  taken  by  an  arbitrator  out  of  Court.  — ^-^^ 

Hus  caae  was  argued  on  a  former  day  in  this  term  by  agmnu 


Fitmtifo. 


Beader  for  the  plaintifik    The  agreement  of  the  i?th 
^  May  1817  being  a  contract  for  the  sale  of  a  ship  is 
void  within  the  34  0. 3.  c.  68.  s.  15.     That  section,  ailer 
reciting  ''  that  by  the  laws  then  in  force  upon  any  alter- 
ation of  property  in  the  same  ship  or  vessel  in  the  same 
port  to  which  such  ship  or  vessel  belongs,  an  indorsement 
upon  the  certificate  of  r^;istry  was  required  to  be  made/' 
enacted,  ^that  such  indorsement  should  be  made  in 
the  mamier  and  form  Ihereinqfier  expresMed^  and  should 
be  signed  by  the  person  or  persons  transferring  the  pro- 
perty of  the  said  ship  or  vessel  by  sale  or  contract  or 
agreement  for  sale  thereof;  and  a  copy  of  sudi  in- 
dorsement should  be  delivered  to  the  person  or  persons 
aolhorised  to  mak'e^r^istry  and  grant  certificates  of 
i:^stry9  otherwise  such  sale,  or  contract,  or  agreement 
for  the  sale  thereof,  should  be  utterly  null  and  void  to 
all  intents  and  purposes  whatsoever."     That  section, 
therefore,  requires  that  the  indorsement  shall  be  signed 
by  the  person  transferring  the  property  by  sale  or 
contract^    or  agreement  for  sale.      The  words  of  the 
section  apply  to  an  agreement  for  sale  as  well  as  an 
actual  sale.     It  is  true,  that  the  form  of  indorsement 
applies  in  terms  only  to  the  sale  and  actual  transfer  of 
the  vendor's  interest.     The  statute,  however,  has  been 
held  to  extend  to  the  sale  of  apart  of  the  vendor's  in- 
terest, although  the  form  of  indorsement  in  terms  only 
ipplies  to  a  transfer  of  the  whole,  Unde7vxx)d  v.  Miller,  (a) 
Upon  the  same  principle,  notwithstanding  the  form  of 

(a)  1  Taunt.  387. 

indorsement. 
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1825.       indorseiiient^  the  section  will  apply  not  only  to  an  actual 
^^     sale  or  contract,  bat  ta  an  agreement  far  sale ;  for  other- 

agamu        wise  the  words  of  this  section  will  not  be  satisfied.     The 
term  agreemeni  for  sale  must  mean  something  distinct 
firom  an  actual  sale.     It  is  used  in  that  sense  in  the  14th 
section.     That  section  recites,  that  doubts  had  arisen 
whether  every  transfer  of  property  in  a  ship  was  re- 
quired to  be  made  by  some  bill  or  other  instrument  in 
writing,^  and  whether  contracts  or  agreements  for  the 
transfer  of  such  property  might  not  be  made  without  any 
instrum^it  in  writing,  and  then  enacts  that  no  ti*ansfer, 
eoniracty  or  agreement  for  transjery  shall  be  valid,  unless 
audi  transfer,  contract,  or  agreement  for  transfer  shall  be 
made  by  l^ill  of  sale  containing  such  recital,  as  described 
by  the   recited  act     It  is  clear,    therefore,    that   the 
words  agreejnent  for  transfer  mean  something  different 
from  an  actual  transfer;  and  it  may  be  feirly  inferred  that 
the  term  agreement  for  sale  in  the  clause  immediately 
following,  means  something  difierent  from  an  actual  sale* 
Independently  of  the  statute,  however,  the  defendant 
has  rescinded  the  contract,  for  he  sold  the  ship. 
*  Then  if  the  contract  be  void,  the  plaintiffi  are  entitled 
to  credit  for  all  the  money  paid  by  the  bankrupt  to  the 
defendant  on  account  of  the  contract,  and  for  all  his 
disbursements  on  account  of  the  ship,  the  produce  of 
the  goods  comprised  in  the  bill  of  lading,  the  wine  and 
other  articles  belonging  to  the  bankrupt  which  were  in 
the  ship  when  she  returned,  and  were  in  the  possession 
of  the  defendant     It  must  be   admitted  that  the  as- 
signees are  not  entided  to  recover  for  the  wages  and 
fi*eight,  the  captain  not  having  performed  his  voyage^ 
nor  provided  a  freight  home.     It  may  be  admitted  also 
on  this  principle  that  the  defendant  is  entided  to  all 

such 
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sack  disbursements  as  he  lias  made  on  account  of.  the  1825. 
outward-bound  voyage.  At  all  events,  if  the  contract  „  " 
be  void,  the  Plaintiffi  are  entitled  to  the  two  sums  of  againa 
SOOL  paid  by  the  bankrupt  to  the  defendant  on  the 
fidth  of  that  contract,  and  alsO|to  the  goods  in  the  ship 
belonging  to  him  when  it  returned.  It  is  true  that  the 
defendant  may  have  sustained  a  loss  in  consequence  of 
aot  having  had  the  benefit  of  the  employment  of  the 
ship  on  her  voyage  out  to  India,  but  that  is  in  the  nature 
of  vmiiquidated  damages,  and  is  the  subject  of  an  action 
ier  the  breach  of  a  contract,  but  not  the  subject  of  a 
s^roff.  His  agents  took  possession  of  the  ship  at  Col- 
€uUa,  loaded  her  home,  and  he  has  had  the  benefit  of  a 
homeward  bound  cargo.  The  profits  on  the  outwaid 
voyage  were  uncertain,  ^and  might  have  been,  as  it  actu« 
ally  was,  a  losing  adventure. 

Camjl^dl  contra.  The  question  is,  whether  this 
voyage  wi^  on  account  of  the  bankrupt,  or  of  the  de- 
fendant. If  it  was  on  account  of  the  bankrupt,  then 
the  balance  is.  against  the  assignees.  The  question 
whether  the  contract  be  void,  does  nbt  depend  on  the 
14th  section  of  34  G.  3.  c.  68.,  but  on  the  15th.  The 
14th  section  is  complied  with,  for  the  certificate  of,  re* 
gistry  is  recited  in  the  agreement  for  sale.  Then  the 
15th  section  enacts,  that  the  indorsement  shall  be  made 
in  the  manner  and  form  thereinafter  expressed,  and  the 
form  given  at  the  end  of  the  clause  applies  only  to  a 
<ale  and  transfer  of  the  vendor's  share  or  interest  in  the 
ship.  There  is  no  form  given  applicable  to  a  mer^ 
executory  agreement  to  transfer,  and  of  course  there  can 
be  no  indorsement  of  such  an  agreement  upon  the  cer- 
tificate of  registry  in  the  manner  and  form  thereinafter 
'expressed. 

Vol.  IV.  K  If 
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1825.  If  the  statute  had  said,  that  if  the  form  given  were 

not  pursued,  the  contract  should  be  void,  and  no  form 

MOETXUKR 

against        had  been  given,  it  would  be  clear  that  the  contract 
would  be  valid.     So  if  there  be  no  form  as  to  an  exe- 
cutory agreement,   the  act  is  inoperative  as   to   such 
agreement*     As,  therefore,  the  statute  gives  no  form  of 
indorsement  of  a  contract  for  sale,  such  indorsement 
need  not  be  made  on  the  register,  and,  therefore,  this 
section  does  not  affect  executory  contracts.     In   UtuleV' 
wood  V.  Miller  (a)  there  was  no  essential  departure  from 
the  form  given,  for  in  that  case  there  was  a  sale  or 
transfer,  although  it  was  only  of  a  part  of  the  interest. 
In  the  statute  the  form  is  headed,   ^^  Indorsement  on 
change  of  property."     Now  here  there  was  no  change  of 
property.     In  Thompson  v.  Smilk  (5)  the  Vice  Chancel- 
lor said,  that  the  form  of  indorsement  was  adapted  only 
to  a  total  and  absolute  sale,   and  would  not  apply  to  a 
transfer  by  mortgage,  the  mortgagor  not  being  properly 
within  the  term  seller,  nor  the  moitgagee  a  purchaser. 
As  the  form  of  indorsement  is  applicable  only  to  an  ab- 
solute sale  of  the  ship,  all  other  transfers  remain  un- 
touched by  the  act,  and  are  governed  by  the  same  rules 
and  forms  which  prevailed  before  the  act  was  passed. 
Secondly,  the  agreement  is  not  void  in  toto.     Although 
it  be  void  as  a  conveyance  of  tlie  property  in  the  ship, 
it   is   still  binding  as  to  the  personal  covenants.     In 
Moiys  V.  Leake  {c)  it  was  held  that  a  rector  who  had 
granted  an  annuity  out  of  his  benefice,  which  was  void 
by  the  statute  13  Eliz.  c.  20.,  was  liable  to  pay  it  on  the 
personal  covenants  contained  in  the  deed.     So  in  Mes^ 
taer  v.  Gillespie  {d)  the  Lord  Chancellor  was  of  opinion 


(«)   1  Taunt.  387.  (A)  1  Jl/hrW.  410. 

(c)  8  r.  ??.  41 1.  (d)   1 1  Vcs,  035. 
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that  an  assignment  of  fifeight  which  was  comprized  in        1825. 
the  bill  of  sale  of  the  ship,  was  not  within  the  provisions 
of  these  statutes,  and  that  the  bill  of  sale,  though  void     ^^vn**"* 
as  to  the  transfer  of  the  ship,  of  which  it  purported  to 
make  a  l^al  transfer,  might  be  a  valid  agreement  in  a 
court  of  equity  with  respect  to  the  freight.     And  in 
Kerrison  v.  Cole  (a)  a  bill  of  sale  by  a  mortgagor  was 
held  to  be  void  for  not  reciting  the  certificate  of  registry, 
hot  the  mortgagor  was  held  to  be  liable  on  his  personal 
covenant,  contained  in  the  same  instrument,  for  pajrment 
of  mon^  lent.    Now  the  bankrupt  covenants  to  advance 
and  pay  all  port  charges ;  the  plaintifis,  therefore,  cannot 
recover  back  such  payments.   The  defendant  may  charge 
tfaem  by  way  of  mutual  credit.    At  all  events,  if  the  agree- 
ment is  void  in  toto,  the  bankrupt  is;iot  to  be  considered 
as  an  agent  of  the  defendant ;  the  plaintifis  cannot  say 
that  the  bankrupt  was  only  the  master  of  the  ship,  and 
entitled  to  wages  and  disbursements,  and  that  there  is  an 
implied  promise  to  repay  the  money.     The  bankrupt 
acted  on  the  footing  of  the  agreement,  until  after  the 
ship's  return  to  London,  and  the  plaintiffs  cannot  be  in 
a  better  situation  than  he  was.     He  sailed  in  the  ship  on 
his  own  account,  and  with  gpods  on  freight  for  his  own 
benefit.     He  had  the  entice  dominion  of  the  ship  during 
\  the  voyage  as  owner,  and  received  no  instructions  from 
•the  defendant.     Now,  if  there  had  been  no  bankruptcy, 
could  Merriman  have  maintained  an  action  to  recover 
the'  disbursements?     It  is  admitted  that  the  assignees 
are  nol^  entitled  to  the  wages.     Then  as  to  the  coi^nt 
for  money  had  and  received,  the  plaintiffs  cannot  reco- 
ver upon  that ;  for  the  agreement  was  in  part  performed ; 
the  bankrupt  had  the  benefit  of  the  contract  during  a 

(a)   SEagt,Qo\, 
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1825>       long  intervaL     IBayley  J.     Whose  duty  was  it  to  make 
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the  indorseni^t?]  It  was  the  duty  of  the  vendor  to 
agidnst  make  it,  but  it  was  also  the  duty  of  the  vendee,  whose 
title  was  to  be  perfected,  to  see  it  done,  and  he  had,  as 
captain,  tlie  register  in  his  hands.  In  Taylor  v.  Hare  (a) 
A*  obtained  a  patent  for  an  invention  of  which  he  sup- 
posed himself  the  inventor,  and  agreed  to  let  B,  use  it 
upon  payment  of  a  certain  annual  sum  secured  by  bond ; 
this  sum  was  paid  for  several  years,  when  B»  discovering 
that  A.  was  not  the  inventor,  but  that  it  was  in  public 
use  before  A,  obtained  his  patent,  brought  an  action  for 
money  had  and  received  to  recover  back  the  amount  of 
the  annuity  paid,  and  it  was  held  that  he  could  not  re- 
^x>ver«  At  all  events  the  account  must  be  taken  on  the 
footing  of  the  defendant's  being  entitled  to  a  fair  price 
for  the  use  of  the  ship  durbg  the  voyage. 

Cur.  adv.  vult. 

Abbott  C.  J.  now  delivered  the  judgment  of  the 
Courts  and  after  stating  the  facts  of  the  case,  proceeded 
OS  follows : 

On  the  part  of  the  plaintiff  it  was  contended,  that  the 
contract  for  the  sale  of  the.ship  was  void  in  law ;  and  it 
was  inferred  from  thence  that  the  plainti£&,  as  assignees 
of  Merrimany  were  entitled  to  recover  from  the  defend- 
ant all  the  money  that  had  been  paid  by  the  bankrupt 
to  the  defendant,  or  received  by  the  defendant  in  part 
performance,  or  in  respect  of  the  contract,  or  in  any  way 
relating  to  the  voyage,  beyond  the  expenditure  for  the 
outfit,  &c. 

We  are  all  of  opinion  that  an  executory  contract  for 

(o)  1  N.  R,  2S(k 

the 


FLtonno. 
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the  sale  of  a  shipi  like  the  present,  is  within  the  provi-        1S25. 
sioDS  of  the  statute  34  G.  5*  r.  68.,  and,  consequently,  that       «*— — 

MoRTtMXft 

this  contract  for  the  sale  of  a  ship  became  void  fibr  want      ^agatut 
of  a  compliance  with  the  provisions  of  that  statute.    Biit 
before  we  adopt  the  inference  sought  to  be  drawn  in 
&Tor  of  the  plaintiflk,  it  is  necessary  to  consider  the  &cts 
that  have  occurred  in  this  particular  case. 

The  want  of  compliance  with  the  statute  may  be  con* 
siderec)  as  the  mutual  fault,   or  perhaps  rather  the 
mutoal  nustake  of  the  parties.    The  defendant  was. the 
person  to  make  the  indorsement  on  the  certificate^  but 
that  instrument  was  in  the  hands  of  the  bankrupt,  and 
he  did  not  require  the  act  to  be  done.     The  bankrupt 
was  allowed  to  have  the  possession  of  the  ship^  and 
sailed  in  her  as  her  commander,  and  continued  in  the 
command  until  he  thought  fit  to  abandoii  it.     At  the 
ship's  return  the  defendant  offered  to  complete  the  coi>*> 
Uact,  and  transfer  the  ship,  receiving  the  pricey  but  the 
bankrupt  was  unable  to  pay  the  price,  and  complete  the 
contract  on  his  part.     The  defendant  waited  the  three 
months  mentioned  in  the  contract,  and  then  sold  the 
ship  for  a  less  price  than  the  bankrupt  had  agreed  to 
give  for  her.     In  the  meantime  he  had  paid  very  con- 
siderable sums  which  the  bankrupt  had  engaged  to  pay, 
and  he  has  received  considerable  sums  in  reference  to 
the  contract.     And  the  parties  have  agreed  to  refer  the 
account  to  an  arbitrator  to  be  taken  and  settled,  upon 
die  principle  that  the  Court  shall  direct.     We  think  the 
true  principle  will  be  to  charge  the  plaintiffs  with  the 
sum  for  which  the  arbitrator  shall  think  the  ship  might 
have  been  let  or  chartered  for  such  voyage,  for  such 
expenditure,  if  any,  made  by  the  defendant,  as  properly 
belongs  to  the  charterer  or  freighter  of  a  ship,  and  such 

K  3  further 
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183^5.        further  expence  and  loss,  if  any,  as  he  shall  think  the 
*— — ^       defendant  has  been  put  to  by  any  misconduct  of  the 

MoftTUftB.  . 

agabui  bankrupt  in  the  management  of  the  ship,  or  his  aban- 
donment of  the  command  at  Calcutta  /  and  for  demur- 
rage,  if  he  shall  think  it  right  to  do  so :  and.  against 
these  sums  to  place  the  sums  received  by  the  defendant 
in  respect  of  this  transaction.  Some  of  the  items  men- 
doned  in  the  account  appear  not  to  have  been  received 
in  money  by  the  defendant,  or  for  his  use  by  his  agent, 
before  the  action  brought.  The  arbitrator  should  attend 
to  this,  if  it  becomes  necessary,  with  a  view  to  the  verdict 
and  to  the  costs  of  the  cause,  and  he  may  provide  for 
their  payment  wlien  received,  so  as  to  put  an  end  to 
litigation. 

-We,  think  nothing  can  be  allowed  to  the  bankrupt  for 
wages  or  otherwise  as  master  of  the  ship,  he  having 
abandoned  the  command  during  the  voyage. 

The  verdict  to  be  entered  for  the  plaintiff  or  defend- 
ant according  to  the  event  of  an  award  taken  on  this 
principle. 


11^  THE  Sixth  Year  of  GEORGE  IV.  iss 

1825. 


DoRDSY  against  Cook. 

"FHE    detendant  in   this   case  having    inadvertently  l>5fendant,  by 

'*•  inistakef  plead- 

omitted  to  plead  to  the  fourth  count  of  the  de-  ed  the  general 
daration,  afterwards  amended  his  plea,  by  inserting  the  instead  of  four 
words  "  and  fourth,"  thereby  giving  the  general  issue  to  2ff  IlJ^iied  ;*dei 
the  omitted  count.     The  plaintiff  afterwards  omitted  to  ^''"^•"L^.f." 

•  amended  his 

reply  to  the  defendant's  plea  to  this  count,  though  duly  pl»  by  eitend- 
tuled  so  to  do,  having  before  replied  to  the  defective  fourtii  count. 

^  .  .  Plaintiff  not 

plea;  whereupon  the  defendant  signed  a  general  judg*  hanng repUt-d 

-  __    ,  ,  ,  to  the  amended 

ment  of  non-pros.     This  was  set  aside  by  a  Judge's  piea,  although 
order  as  irr^^ular  in  being  signed  to  the  whole ;  to  dis-  defendant 
clurge  which  order,  •j;„fj„'^; 

pros  to  the 
whole  action : 

W.  £.  Taunton  now  moved,  on  the  ground  that  a  Held,  that  this 

was  irregular, 
judgment  of  non-pros  could  not  be  signed  on  a  parti- 
cular count  in  a  declaration,  but  only  on  the  whole. 
He  urged,  that  though  a  defendant  may  now  plead 
double  under  the  statute,  yet  that  all  the  pleas  so  pleaded 
make  one  integral  plea  in  this  sense,  that  if  the  plaintiff 
omit  to  reply  to  one  plea,  he  cannot  be  said  to  reply  to 
the  plea  of  the  defendant.  A  judgment  of  non-pros  is  a 
final  judgment,  on  which  the  defendant  may  tax  his  costs, 
and  take  out  execution,  Tidd's  Pr.  6th  ed.  c.  27.  p.  718. 
There  is  no  instance  of  a  partial  judgment  of  non-pros 
to  be  found  in  the  entries.  It  is  always  general,  stating 
"  And  the  said  A.  B.,  although  at  this  day  solemnly 
called,  comes  not,  nor  hath  he  replied  to  the  aforesaid 
plea  of  the  said  C.  Z).,  nor  doth  he  further  prosecute  his 
said  suit,"  &c. 
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1825.  Per  Curiam.     It  would  be  very  inconvenient  if  a  judg=- 

""■"  ment  of  non-pros  could  not  be  partially  signed.  There 
against  may  be  issues  in  law,  and  issues  in  fact  joined,  and  it 
by  no  means  follows  that,  because  the  plaintiff  abandons 
the  one,  he  necessarily  does  the  other.  The  judgment 
of  non-pros  can  only  be  signed  to  that  part  of  the  suit 
which  is  actually  not  prosecuted. 

Rule  refused* 


COUK. 


Thwriday,  Ex  parte  BfiECHiNG  and  Others. 

May  12th.  ^ 

Where  a  pri-      T  7  PON  the  return  to  a  writ  of  habeas  corpus  it  ap^ 

fioner  is  brought    vj  j      •  i  i  •  i  i      i 

up  under  a  peared   that  the   person   makmg  the  return  had 

issued  at  com-  apprehended  and  detained  Beeching  and  several  other 
may  controvert  pcrsous,  under  the  provisions  of  the  24-  G.  3,  c.  47^  and 
XmSlt  ♦«  e.  3.  c.  121.,  on  a  charge  of  smuggling. 

of  the  56  G.?.     . 

c,  100.  ».  4.  ' 

Platt^  for  the  prisoners,  tendered  affidavits  controvert- 
ing  the  truth  of  the  facts  stated  in  the  return,  and  con- 
tended, that  he  was  entitled  to  do  so,  by  the  56  G.  3* 
r,  100.  ss.  3.  &  4.  (a),  this  not  being  a  criminal  matter. 

(o)  The  first  and  second  sections  of  this  nci  provide  for  the  issuing  and 
returning  of  writs  of  habeas  corpus  by  and  before  any  one  of  the  Judges 
in  Tocation,  in  cases  other  than  for  criminal  matter  or  tor  debt.  The  third 
section  enatts,  '*  that  in  all  cases  provided  for  by  this  act,  although  the 
return  to  any  writ  of  habeas  corpus  shall  be  good  and  sufficient  in  law,  it 
shall  be  lawful  for  the  justice  or  baron  before  whom  such  writ  may  be 
returnable^  to  proceed  to  examine  into  the  truth  of  the  hcta  set  forth  in 
sttch  return  by  affidavit  or  affirmation,  and  to  do  therein  as  to  justice  shall 
appertain.*' 

The  fourth  section  enacts,  "  that  the  like  proceeding  may  be  had  in  the 
court  for  controverting  the  truth  of  the  return  to  any  such  writ  of  babeis 
corpus  awarded  as  aforesaid,  although  such  writ  shall  be  awarded  by  the 
court  itself,  or  be  returnable  therein." 

Inform- 
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InfonDations   might  have  been  filed  against   the  pri-        1825. 
soners  in  the  Court  of  Exchequer,  but  they  are   not        — — 

£x  parte 

considered  as  criminal  proceedings ;  Attorney-General  \\      Bzkcuin«. 
BoaonuMm  (a) 

The  AUomey-General^    Twiss,   and   Maule^   contra, 
ccmtended,  that  the  return  was  conclusive. 

Abbott  C.  J.  The  object  of  the  habeas  corpus  act, 
31  Car*  2.  c.2«  was  to  provide  against  delays  in  bringing 
persons  to  trial,  who  were  committed  for  criminal  mat- 
ters. The  penon  makmg  this  return  is  not  a  person  to 
whom  the  prisoners  have  been  committed  for  any  such 
matter.  The  habeas  corpus  in  this  case  was,  therefore, 
a  writ  issuing  by  virtue  of  tlie  common  law ;  and  I  think, 
that  under  such  circumstances  the  56  G«  S.  c.  1 00.  s.  4. 
^ves  to  the  prisoners  a  ri^t  to  controvert  the  truth  of 
the  return. 

Affidavits  on  both  sides  were  then  read,  and  the 
merits  having  been  discussed,  the  prisoners  were  re- 
manded. 

(a)  2  ^.  4  7».  532,  n. 
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1825. 


tan 


Lambert  agahist  Taylor  and  Another,  Execu- 
tors of  George  Renton  deceased. 


In  assumpsit      PJECLARATION  stated,  that  Gem^ge  Rejiton,  in  liis 

Bgainst  execu-      X>/    ^  ° 

tore,  declar.  lifetime,  theretofore  and  in  the  lifetime  oijohn  Yoting* 

ation  stated 

that  testator       kusband,  to  wit,  on  the  12th  day  of  Mat/  1813,  at.  Sec, 

made  his  pro- 
missory note,  and  thereby  promised  to  pay  J.  F.  on  demand  200/.,  and  delivered  the  note 
to  him,  whereby  testator  became  liable  to  pay,  but  did  not  pay,  and  at  the  time  of  his  death 
waa  indd>ted  to  J,  K.  for  the  amount  of  the  sum  secured  by  the  note,  and  interest  It  then 
averred,  that  afterwards,  and  after  the  death  of  J,  Y. ,  tlie  money  speciBed  in  tlie  note  beirg 
and  remaining  wholly  due  and  unsatisfied,  to  wit,  on,  &c.,  at,  &c.,  before  A.  B.,  one  of 
the  corooere  for  the  county  of  iV.,  it  was  found,  upon  view  of  the  body  of  J,  Y. ,  then  and 
there  lying  dead,  by  the  oaths  of  honest  and  lawful  men,  of,  &c.,  that  the  said  J.  Y.  feloni- 
ously  did  kill  and  murder  himself,  as  by  the  inquisition  before  tlie  coroner  remaining  of 
record  ttiore  fully  appeared,  by  reason  of  which  said  inquisition,  and  by  force  of  the  felony, 
the  said  J.  F.  forfeited  to  the  king  the  promissory  note  and  the  money  due  thereon.  Ilie 
declaration  then  set  forth  a  grant  under  the  king's  sign  manual  to  the  plaintiff  of  the  note  and 
money  due  thereon,  as  mentioned  in  a  certain  other  inquisition,  and  that  his  majesty  delivered 
the  note  to  the  plaintiff,  of  which  the  defendants,  after  the  death  of  tlie  testator,  had  notice. 
Breach,  non-payment  by  testator  or  the  defendants  since  his  death.  Plea,  ti  rst,  non-assumpsit 
testator.  Secondly,  that  the  note  became  due  and  payable  to  J,  Y»  in  his  lifetime,  and 
that  the  causes  of  action  did  not  accrue  to  him  within  six  years  before  th^exhibiting  of  the 
bill ;  upon  which  plea  issue  was  taken  and  joined.  Thirdly,  nul  tiel  record  of  the  inquisi- 
tion taken  before  the  coroner;  upon  which  issue  was  taken.  Fourthly,  that  there  was  no 
such  grant  as  alleged  in  the  declaration.  The  issue  on  the  plea  of  the  statute  of  limitations 
having  been  found  for  the  defendants,  and  all  the  other  issues  for  tlie  plaintiff,  it  was  held, 
on  motion,  to  enter  a  nonsuit : 

First,  that  it  was  not  necessary  for  tlie  plaintiff  to  produce  at  the  trial  the  inquisition 
mentioned  in  the  king*s  grant,  inasmuch  as  that  was  an  office  of  instruction  only,  and 
not  of  entitling ;  the  title  of  the  crown  having  accrued  by  the  felony  under  the  coroner's 
inquisition. 

Secondly,  tliat  tlie  grant  under  the  sign  manual  was  sufficient  to  pass  the  property  in 
the  note. 

Held,  thirdly,  on  motion  in  arrest  of  judgment,  that  inasmuch  as  the  declaration  alleged 
that  the  testator  was,  at  the  time  of  his  death,  indebted  to  J.  F.,  the  payee  of  the  note,  in 
the  principal  and  interest  due  thereon,  it  sufficiently  appeared  that  the  note  was  a  security 
for  a  debt,  and  that  the  debt  and  security  having  passed  to  the  crown  by  operation  of  law, 
were  assignable  by  the  crown  without  indorsement. 

Held,  fourthly,  assuming  it  to  be  necessary,  in  order  to  vest  the  chattels  of  a  felo  de  sc 
in  the  crown,  that  the  coroner's  inquest  should  be  found  by  twelve  men,  tliat  it  must  be 
taken  after  verdict  that  the  inquest  was  so  found. 

Held,  sixthly,  on  motion  by  the  plaintiff  for  judgment  non  obstante  veredicto,  that  the 
plea  of  the  statute  of  limitations,  tliat  the  causes  of  action  did  not  accrue  to  J,  Y.  within 
six  years,  was  bad,  inasmuch  as  it  did  not  shew  that  J.  F.  was  barred  by  the  statute  at  the 
time  of  his  death  ;  and  if  be  was  not,  then  tlie  king,  not  being  expressly  mentioned  in  the 
statute,  waa  not  within  the  statute,  and  his  rights  were  not  barred. 

Held,  seventhly,  that  the  averment,  that  the  note  became  due  to  J,  F.  in  his  lifetime 
being  an  acknowledgement  that  he,  at  one  time,  had  a  good  cause  of  acUon  (which  had 
pass«i  to  the  crown  by  forfeiture,  and  from  the  crown  to  the  plaintiff) ;  a  cause  of  action 
was  thereby  confessed  by  the  plea,  and  the  matter  pleaded  in  avoidance  being  insufficient, 
the  plaintiff  waa  entitled  to  judgment  non  obstante  veredicto. 

made 


Taylor. 


IV  THE  Sixth  Year  of  GEORGE  IV.  139 

made  his  promissory  note  in  writing,  and  delivered  the        1825. 
same  to  J.  Y.,  and  thereby  promised  to  pay  on  demand       — 

Lammcrv 

to  </.  ¥1,  or  his  order,  200/.,  with  legal  interest,  whereby       jtgavtu 
RaUan  became  liable  to  pay  to  J.  Y.,  in  his  lifetime,  the 
sam  of  money  in  the  note  specified,  according  to  the 
tenor  and  effect  of  the  note ;   and  being  so  liable,  pro- 
mised the  said  J.  Y.,  in  his  lifetime,  to  pay  him  the 
money  in  the  note  specified,  according  to  the  tenor  and 
effect  of  the  note.     It  then  averred,  that  G.  Renton  did 
not  pay  the  sum  of  money  in  the  note  mentioned,  or  any 
part  thereof  bat  that  he,  at  the  time  of  his  death,  was 
indebted  to  Yowighisband  in  the  sum  of  money  secured 
by  the  promissory  note,  and  all  the  interest  due  tliereon, 
to  wit,  aty  &C.     The  declaration  then  stated,  that  after- 
wards, and  after  the  death  of  J.  Yotmghusband^  the  sum  of 
money  in  the  note  specified,  being  and  remaining  wholly 
due  and  unsaUsfied,  to  wit,  on  the  1 1th  day  of  November 
ISIS,  tXJlfmjck^  in  the  said  county  of  Northwnberlandy 
heSore  T*  jt.  Aissellj  then  one  of  the  coroners  of  our 
lord  the  king  for  the  county  of  Northumberland^  it  was 
found,  upon  view  of  the  body  of  J.  Youngkusband^  there 
lying  dead,  by  the  oath  of  honest  and  lawful  men  of 
the  same   county,   that  the   said   J.  Youngkusba7id  fe- 
loniously, wilfully,  and  of  his  malice  aforethought,  did 
kill  and  murder  himself,  as  by  the  said  inquisition  before 
the  aforesaid  coroner,  remaining  of  record,  more  fully 
appeareth ;  by  reason  of  which  said  felony  and  by  force 
of  the  said  inquisition  before  the  coroner  in  form  afore- 
said taken,  the  said  J.  Younghusbaiid  forfeited  to  oui 
lord  the  late  King  George  the  Third  the  said  promis- 
sory note,  and  the  money  then  due  thereon,  to  wit,  at,  &c. 
That  afterwards,  to  wit,  on  the  23d  day  of  November 
1821,  at,  &c.,  his  present  majesty  did,  by  his  warrant, 

bearing 
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1825.  bearing  date  the  same  day  and  year  last  aforesaid,  under 
""""""  his  royal  sifpn  manual,  ffive  and  errant  unto  J.  Lambert^  the 
agamtt  plaintiff,  his  executors,  administrators,  and  assigns,  among 
other  things,  the  said  note,  sum  and  sums  of  moniey  due 
thereon,  maitioned  and  set  forth,  among  other  things,  in 
a  certain  inquisition  of  the  2^th  day  ^August  1819,  and 
which  note  and  premises  had  become  so  forfeited  to  his 
said  majesty  as  aforesaid,  and  all  and  every  other  the  goods 
and  chattels,  monies,  personal  estate,  and  effects  of  the 
said  John  Younghusband,  to  which  his  said  majesty  was 
then  entitled,  and  in  whose  hands  soever  the  same  might 
be,  and  all  his  said  majesty's  estate,  right,  title,  and  in- 
terest thereto,  together  with  full  power  and  authority  to 
the  said  J.  Lambert^  his  executors,  administrators,  and 
assigns,  to  ask,  demand,  sue  for,  recover,  and  give  ef* 
fectual  releases  and  discharges  for  the  same,  or  any 
parts  thereof^  and  to  settle  all  accounts  and  reckonings 
whatsoever  relating  thereto;  to  have  and  to  hold  the  said 
note,  among  other  things,  sum  and  sums  of  money,  and 
other  the  premises  in  the  warrant  before  granted,  unto 
him,  Lambert^  his  executors,  &c.,  upon  the  trusts,  and 
for  the  intents  and  purposes  in  the  said  warrant  ex- 
pressed and  declared;  that  is  to  say,  amongst  other 
things,  that  Lambert^  his  executors,  &c.  should  call  in 
and  compel  payment  of  the  said  monies  due  on  the 
aforesaid  security  by  the  warrant  granted,  and  of  all  other 
the  debts  due  and  owing  to  «7.  Youngkusbanely  as  by  the 
said  warrant,  reference  being  thereto  had,  would  more 
fully  and  at  large  appear ;  and  his  said  majesty  then 
and  there,  to  wit,  on,  &c^  delivered  the  said  note  to  the 
plaintifl^  to  wit,  at,  &c«,  of  which  said  several  last-men- 
tioned premises  the  defendants,  as  executors  as  aforesaid, 
afterwards,  and  after  the  death  of  Benton,  to  wit,  on 

the 
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the  10th  day  of  jlpril  181S  there  had  notice,  add  were  \S25. 

tbereopoD  requested  to  pay  the  sum  of  money  in  the  /[ 

Boie  specified  to  the  plaintiff  as  such  grantee,  as  afore^  against 


to  the  tenoe  and  effect  of  the  said  note, 
and  of  the  said  royal  warrant  whereby  the  same  was  so 
gnmCed  to  the  plaintiff.  Breach,  non-payment  by 
Bmion  in  his  lifetime,  or  by  the  defendants,  his  exe- 
Mtors.  Plea,  first,  non-assumpsit  by  G.  Rentofij  and 
iasoe  thereon*  Secondly^  that  the  supposed  promissory 
BOle  in  the  declaration  mentioned,  became  due  and  pay- 
able  to  J.  Ymmgiusband  in  his  lifetime,  and  that  the 
soppoaed  causes  (^  action  in  the  declaration  mentioned 
did  not  aecme  to  the  said  J.  Younghusband  at  any  time 
within  six  years  next  before  the  exhibiting  of  the  plain^^ 
tiff's  bill ;  upon  which  plea  issue  was  taken  in  the  replt- 
catioiu  Thirdly,  that  there  was  not  any  such  record  of 
the  said  supposed  inquisition  befoK  the  aforesaid  coroner 
as  the  said  plaintiff  had  in  his  declaration  alleged. 
To  which  plea  the  plaintiff  replied,  that  there  was 
such  a  record ;  and  issue  was  joined  upon  die  record, 
which  record  was  produced  to  the  Court,  and  that  issue 
found  for  the  plaintiff.  Lastly,  the  defendants  pleaded 
that  Ihs  majesty  did  not  make  any  such  gift  or  grant 
unto  the  plaintiff  as  the  plaintiff  had  in  his  declar- 
ation alleged ;  and  upon  that  plea  issue  was  joined.  At 
die  trial  before  Bayley  J.  at  the  Northumberland  Summer 
ttsizes  1823,  the  jury  found  a  verdict  for  the  plaintiff  on 
Ae  first  and  last  issues,  with  250/.  damages,  with  liberty 
to  the  defendants  to  move  to  set  aside  the  verdict,  and 
eafer  a  nonsuit,  in  case  the  Court  should  be  of  opinion 
either  that  the  second  inquisition  mentioned  in  the  de- 
ckration  ought  to  have  been  produced  at  the  trial,  or 
that  the  grant  by  his  majesty,  not  being  under  seal,  was 

not 
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1 825.       not  sufficient  to  pass  the  interest  in  the  promissory  note 

to  the  plaintiff.     Upon  the  second  issue,  namely,  the 

agnUisi       statute  of  limitations,  the  jury  found  a  verdict  for  the 

Tatlor. 

defendants.  Upon  a  motion  being  made  in  this  court 
on  the  part  of  the  plaintiff  to  enter  up  judgment  for  him 
non-obstante  veredicto  on  tlie  second  issue,  and  at  the 
same  time  a  motion  being  made  on  the  part  of  the  de- 
fendants for  a  rule  in  that  event  to  shew  cause  why  a 
judgment  of  nonsuit  should  not  be  entered  upon  the 
two  grounds  above  mentioned,  or  why  the  judgment 
should  not  be  arrested  on  the  following  grounds: 
1st,  Because  the  note  was  not  indorsed  by  the  payee, 
and  no  interest  therein  passed  by  forfeiture  to  the  late 
king,  nor  by  his  demise  to  his  successor,  nor  by  the 
grant  or  warrant  under  the  sign  manual  to  the  plaintiff. 
2dly,  Because  the  recital  in  the  declaration  of  the  co- 
roner's inquisition  does  not  shew  the  manner  of  the 
death,  and  because  it  is  not  alleged  that  such  inquisition 
was  found  on  the  oath  of  twelve  lawful  men. 

The  Court  directed  the  facts,  together  with  the 
pleadings,  to  be  stated  for  their  consideration  in  the 
form  of  a  special  case. 

The  note  of  hand  set  out  in  the  declaration  was  duly 
made  by  the  defendant's  testator,  and  given  by  him  to 
J.  Younghwband  for  value  received.  At  the  trial  the 
plaintiff  produced  a  grant  or  warrant  from  his  present 
majesty,  bearing  date  the  23d  of  November  in  the  se^ 
cond  year  of  his  reign,  under  the  sign  manual  of  his 
majesty,  and  countersigned  by  two  of  the  lords  of  the 
treasury  ;  which  grant  or  warrant,  after  reciting  the  in- 
quisition of  the  1 1  th  of  November  1818  before  the  coroner 
(as  mentioned  in  the  declaration),  proceeded  to  state, 
"  that  it  had  been  represented  to  his  majesty  by  the  com- 
missioners. 


Tati^r* 
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TOissioners,  that  by  an  inquisition  on  a  writ  ad  melius        1825. 
inquirendum  issued  out  of  the  Court  of  King's  Bench       , 
at  fFfstminster,  taken  in  the  parish  of  Alnwick  on  the        ajruiau 
24th  of  August  1819  before  the  said  sheriff,  it  was  found 
(amongst   other  things)   that   G.  Renton  of  Bamburgk 
aforesaid,  yeoman,  was  at  the  time  of  the  death  of  the  said 
J.  Younghusband  indebted  to  him  in  the  sum  of  200/.  for 
principal  and  5/.  for  interest  due  upon  a  certain  promis- 

■        _        

sory  note  made  by  G.  Renton  and  one  H.  Harvey  of 
Bambwgh  aforesaid,  deceased,  jointly  and  severally  to 
the  said  J.  Younghusband^  bearing  date  the  12th  day  of 
Mcy  1813,  and  that  the  said  note  was  of  the  value  of 
200L  exclusive  of  interest."     The  warrant  then  stated 
that  his  majesty  granted  to  lAimbert  all  and  singular 
the  bonds,  notes,  sum  and  sums  of  money  mentioned  and 
set  forth  in  the  incjuisition  respectively  of  the  24th  of 
August  1819  ;  and  also  all  such  goods  and  chattels  com- 
prised and  set  forth  in  the  said  inquisition  as  were  not 
sold  as  aforesaid,  and  which   became  forfeited  to  the 
crown ;  and  all  and  every  of  the  goods  and  ch»ittels,  mo- 
nies, personal  estate  and  effects  of  J.  Younghusband  to 
which  his  majesty  was  entitled,  and  all  his  majesty's 
estate,  right,  title,  and  interest  thereto,  &c. 
The  questions  for  the  opinion  of  the  Court  were : 

1st,  Whether  the  plea  of  the  statute  of  limitations 
were  a  sufficient  bar  to  the  action  ;  and  if  so,  the  verdict 
for  the  defendant  to  stand ;  and  if  not,  then 

2d,  Whether  either  of  the  alleged  grounds  of  nonsuit 
were  sufficient,  and  if  not,  then 

3d,  Whether  any  of  the  alleged  grounds  for  arresting 
the  judgment  were  sufficient. 

Tindal 


Taylor. 
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1825.  Tindal  for  the  plaintiff.     The  statute  of  limitations 
is  no  bar  to  this  action,  and  the  plaintiff  is  entitled  to 

Lambert 

againu       judgment  non  obstante  veredicto.     The  note  given  by 
Benhm  to  Younghusband  is   dated   the   12th   of  May 
1813,  and  was  payable  on  demand.     In  Naoember  1818 
Younghtuband  became  felo  de  se.      Before   the  debt 
was  barred  by  the  statute,  it  had  vested  in  the  king; 
for  the  goods  of  a  felo  de  se  are  forfeited  to  the  king 
by  the  fact,  and  before  inquisition  found.  The  King  v. 
Ward^    executor  of  JVeniwortk  {a\  Finch's  Law,  216. 
Toomes  v.  Efherington.  {b)      From  the  moment  when 
the  property  was  in  the  king,  the  statute  of  limitations 
would  cease  to  operate ;    for  the  king,  generally,   is 
not,  by  the  general  words  of  an  act  of  parliament,  re« 
strained  of  a  liberty  or  right  which  he  had  before,  if  he 
be  not  named  in  the  act  (c)    Now,  the  king  is  not  named 
in  the  statute  erf*  limitations,  therefore,  from  November 
1818  the  statute  ceased  to  operate  against  the  crown  • 
The  grantee  of  the  crown  must  have  the  same  privil^^e, 
otherwise  the  king's    grant  would    be    rendered    iii<- 
operative.     At  all   events,   the  plea  stating  that  the 
causes  of  action  did  not  accrue  to  Youngkusband  within 
six  years  is  bad  in  form,  for  that  would  be  true  if  the 
king  had  kept  the  note  seven  years ;  and  if  that  were  the 
fixt,   it  would  not  be   a  defence  to  the  action.     The 
issue  raised  upon  that  plea  is,  therefore,  immaterial.     If 
the  plea  had  been,  that  the  causes  of  action  did  not  ac* 
crue  to  Younghusband  within  six  years  before  his  death, 
that  would  have  been  a  bar.     Supposing  that  the  statute 
of  limitations  was  only  suspended  during  the  time  the 
debt  was  in  the  hands  of  the  crown,   the  defendant 

(a)  I  Lev,  8.  (b)  I  Sound,  361 .  [c]  P/oiw/.  240. 

should 
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sboold  haTe  pleaded  specially  that  the  causes  of  action  1825. 
did  not  accrue  to  YmmgAudfond  or  to  the  plaintiff  within  """""^ 
six  years,  daring  which  the  right  of  suing  was  vested  in       aMouui 

Tatumu 

8  subjecL  Then  as  to  the  alleged  grounds  of  nonsuit,  it 
was  unnecessary  to  produce  the  inquisition  mentioned  in 
die  king^s  warrant,  as  it  was  not  put  in  issue;  that  could 
only  have  been  done  by  plea  of  nul  tiel  record.  Th^ 
only  plea  is  that  Benton  did  not  promise;  that  does  not 
put  the  inquisition  in  issue.  If  it  be  objected  that  the 
second  inqiusition  is  not  directly  all^;ed  so  that  it  could 
not  be  traversed,  that  is  ground  of  special  demurrer 
only.  Bdt  the  second  inquisition  is  immateriali  for  it 
is  an  oflioe  of  information  only,  and  not  of  intitling. 
The  jdaintiff 's  tide  was  perfect  by  the  coroner's  inq*ii<^ 
ntion  and  the  king's  warrant  Neither  is  it  a  Valid  ob^ 
jeetion  to  the  grant  that  it  was  not  under  the  great  seal. 
It  is  tnie^  that  by  the  common  law,  no  grant  of  lands  by 
the  Idng  b  available  or  pleadable,  unless  under  the  great 
seal,  Ijxnii%  case  (a) ;  but  a  grant  of  a  chattel  interest 
was  always  good  under  the  privy  seal;  Com.  Dig.  Patent^ 
C  £•;  and  the  custom  has  always  been  to  grant  by  war^ 
rant  chattels  forfeited  to  the  crown ;  and  the  passing  of 
the  59  G.  3.  c.  94.,  by  which  the  king  may,  by  warrant 
under  the  sign  manual,  grant  lands  coming  to  the  crown 
by  escheat  or  forfeiture}  is  a  strong  proof  that  the  right 
of  granting  chattels  by  warrant  existed  before. 

The  alleged  grounds  for  arresting  the  judgment  are 
equally  insuiBcient.  That  the  note  was  not  indorsed  can 
make  no  difference,  because  it  was  forfeited  to  the  crown 
in  the  state  in  which  it  then  was,  it  .vested  in  the  crown 
by  operation  of  law,  and  the  king  may  assign  a  chose  in 

(a)  2 Co.  l€b. 

Vol,  IV^  L  action 


Tatlua. 
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1825.  action  as  a  recogaizancey  obligaUon*  &0L9  or  a  debt 
Com,  Dig.  Assignmerdj  (D.)     The  olje<:iioii  to  the  de- 

^otiui  cUratioa  that  it  does  not  coDtaia  aiqr  stat^nent  of  the 
manoer  of  the  death  is  merely  a  ground  of  special 
demurrer.  At  most  the  fault  is  merely  in  not  having 
set  out  enough  of  the  coroner's  inquisition ;  but  that  is 
pleaded  with  reference  to  the  record,  which  is  in  this 
court.  And  as  to  the  olgection,  that  it  does  not  i^pear 
that  the  inquisition  was  found  by  twelve  men»  there  is  no 
authority  to  shew  that  twelve  are  requisite.  By  the 
Stat*  4  Ed*  1.  the  coroner  is  to  go  to  the  place  where  any 
is  slaiui  and  to  command  four,  five^  or  six  of  the  next 
town  to  come  before^  him,  and  inquire  of  the  particulars 
therein  mentioned;  and  inFindCsLaWf  b.4.  c 24. p. 393., 
it  is  laid  down^  that  the  just  number  of  twelve  are  not 
requisite^  but  that  there  may  be  more  or  less.  Besides, 
assuming  that  twelve  were  necessary,  it  must  be  taken 
«fter  verdict  that  there  were  that  number. 

Gross  Seijt.  contrL  The  two  principal  oljections  to 
the  plaintiff's  recovery  are,  certainly,  that  the  plea  of  the 
statute  of  limitations  is  an  answer  to  the  action,  and 
that  the  interest  in  the  note  could  not  pass  to  the  ptaintiff 
for  want  of  indorsement  The  plaintiff  in  his  declaration 
docs  not  found  bis  daim  on  a  title  accruing  by  the 
custom  of  mercfaoBts,  but  by  an  assignment  from  the 
crown.  The  pJea  is,  that  the  note  became  due  in  the 
lifetime  of  Youngkud)andy  and  that  the  causes  of  action 
did  not  accrue  to  him  within  six  years,  and  the  jury  have 
found  that  feet  for  ^  defendant.  If  the  plaintiff  had 
intended  to  insist  that  the  title  to  the  note  vested  in  the 
crown  before  the  six  years  expired,  he  ought  to  have 
replied  that  matter  specially.     In  Murrain  v.  The  East 

16  India 
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Compam^  (a),  which  was  an  action  by  an  admini»-  1825. 
tTitor  upon  a  Ull  of  exchange,  payable  to  the  intestate, 
and  accepted  after  his  death,  the  declaration  stated  the  jgai$ui 
drawing  of  the  bill,  and  the  acceptance  after  the  death 
of  the  intertate^  the  granting  of  the  letters  of  admiuis* 
tmdon  to  the  plaintifl^  the  defendant's  liability,  &c. ;  and 
ike  defrndanrii  pleaded  duU  the  caose  of  action  did  not 
aecrae  within  ^  years,  to  which  the  plaintiffi  replied, 
Aat  it  did  accrue  within  six  years,  the  C!oart  held  that  a 
spedal  replication  was  not  necessary,  because  the  fiict, 
thai  the  acoepumce  was  after  the  death  of  the  intestate, 
appeared  upaa  the  face  of  the  declaration.  But  here^ 
the  fict  chat  Youngkutband  died  before  the  sue  years  ex- 
|Mta^  la  not  averred  in  the  declaration;  and  if  he  did 
aot  die  within  that  period,  the  statute  of  limitations  b 
an  answer  to  this  action*  In  Bex  v.  Morratt{b)i  a  plea 
thai  the  action  did  not  accrue  to  the  crown  debtor  within 
six  years  next  before  the  death  of  the  crown  debtor,  wds 
hdd  to  be  good  upon  demurrer.  Then,  as  it  does  not 
iegtJly  and  in  proper  form  appear  upon  the  record  that 
the  actioo  did  accrue  to  the  crown  within  six  years,  the 
#V^n4^^  is  entlded  to  judgment*  lAbboii  C*  J.  The 
aignment  Is,  that  your  plea  is  bed,  because  you  ought 
to  hflpre  all^^ed  that  the  causes  of  action  did  not  accrue 
dther  to  Yaunghusband  or  the  plaintiff  within  six  years. 
HobrojfdJ.  If  you  had  pleaded  that  Yowighusband  did 
not  die  within  six  years  after  the  making  of  the  note, 
and  that  the  causes  of  action  did  not  accrue  within  six 
years,  that  would  have  been  a  good  plea,  but  the  &ct 
stated  in  your  plea  may  or  may  not  be  a  good  defence. 
If  YmmgkuAand  died  within  the  six  years,  the  debt 

(a)  5j9.Jt^S04.  (6)  6Price,24, 

L  2  having 
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1825.        having  on  his  death  vested  in  the  crown,  it  would  be  no 
^  defence;  but  if  hetlied  after  the  six  years,  then  it  would 

jLambkrt 

ngninst  be  a  defence.]  TTie  King  v.  MorraU  is  an  authority  to 
shew  that  this  plea  is  an  answer  to  the  action  as  against 
the  plaintiff.  It  is  not  necessary  to  contend  that  it 
would  be  a  good  plea  as  against  the  crown. 

In  the  next  place^  the  property  in  the  note  could  only 
pass  by  indorsement  under  the  statute  of  Atmej  by  which 
notes  are  made  n^otiable  in  the  same  manner  as  inland 
bills  of  exchange,  that  is,  according  to  the  custom  of  mer- 
chants. Now  here,  the  plaintiff  does  not  found  his  claim 
upon  an  indorsement  according  to  the  custom  of  mer- 
chants, but  upon  an  assignment  from  the  crown.  The  title 
of  the  crown  did  not  accrue  by  indorsement,  but  by  the 
felony^  Assuming  that  the  crown  might  by  operation 
of  law,  without  indorsement,  acquire  property  in  such 
an  instrument,  yet  it  could  not  transfer  the  proper^, 
except  by  indorsement.  It  was  decided  in  Rawlinson  v. 
Stone  (a),  that  an  administrator  might  pass  a  promissory 
note  according  to  the  custom  of  merchants.  Although, 
therefore,  the  property  vested  in  the  king  by  the  felony, 
yet  it  would  not  pass  from  the  king  to  the  assignees 
without  indorsement.  It  is  true,  that  the  king  may 
assign  a  debt,  but  this  is  an  assignment,  not  of  a  debt, 
but  of  a  promissory  note,  which  is  only  evidence  of  a 
debt ;  for  the  declaration  does  not  all^e  any  debt,  but 
the  plaintiff  sues  only  as  a  party  claiming  under  the 
promissory  note. 

As  to  the  second  inquisition,  it  must  be  admitted  that 
it  was  not  necessary  to  prove  it,  and  it  is  impossible  to 
^ontend  that  the  assignment  should  have  been  under  the 

{a)  3  mis.  U 

great 
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great  seal,  inastnuch  as  it  appears  to  have  been  the  con-        1825. 
stant  usage  to  assign  th(S  goods  of  a  felon  by  the  sign  . 

manual.  jigautu 

As  to  the  coroner's  inquisition^  it  certainly  always  has 
been  nsoal  that  it  should  be  taken  by  twelve  men. 

Tindal  in  reply.    It  is  alleged  in  the  declaration  that 
the  inqnest  was  taken  on  a  particular  day,  as  appears  by 
the  record,  and  there  was  a  plea  of  nul  tiel  record,  upon 
which  imie  was  joined,  and  found  for  the  plaintiiT; 
that,  tfaerefiire^  shews  that   YounghuAdnd  died  within 
six  yean  after  the  making  of  the  note.    {^Abbott  C.  J. 
The  plaintiff  might  have  supported  that  issue  by  produc- 
ing a  record  of  a  different  date.]   The  plea  raises  an  im-* 
mataial  issue,  and,  therefi>re,  no  judgment  can  be  given 
i^xiD  it  for  the  defendant    [^Bayley  J«    The  issue  iis, 
wbetiitf  any  canse  of  action  had  accrued  to  Yaunghusband 
wAAa  nx  years  before  the  exhibiting  of  the  biU.    Now 
if  Yomigkmibttnd  bad  lived  six  years  after  tlie  making  of 
the  promissory  note,  the  crown  would  have  been  barred, 
and  then  there  would  have  been  a  verdict  against  the 
plaintiff,  and  the  merits  also  would  be  against  him ;  but 
upon  this  issue,  although  the  verdict  is  against  the  plain-^ 
tiff,  the  merits  may  be  with  him,  for  although  the  cause 
of  action  may  not  have  accrued  to  Yoimghusband  within* 
six  yean^  yet  the  right  may  have  vested  in  the  crown 
within  six  years  after  the  making  of  the  promise,  and  the 
assigBee  of  the  crown  may  be  entitled.     Therefore,  as 
it  is  uncertain  on  what  state  of  facts  the  verdict  is 
ibanded,  must  thei:e  not  be  a  repleader  ?]    The  plea  of 
die  statute  of  limitations  is  not  a  bar  of  the  right  but  o^- 
the  remedy.     It  amounts  to  a  confession  and  avoidance, 
for  it  confesses  a  debt,  and  avoids  it  by  mutter  of  law. 

L  3  Hero 


150  CASES  IN  EASTER  TERM 

IB2S»       Here  the  plea  confesses  a  cause  of  action,  and  the  mat- 

'  ter  pleaded  in  ayoidance  being  insufficienty  the  plaintiff 

ogttinti        is  entitled  to  judgment,  Piiis  v.  PolehampUm.  {a)    In 

Bex  ▼•  MorraU{b)y  the  debfwas  barred  before  it  vested  in 

the  crown. 

As  to  the  objection  that  the  declaration  does  not  shew 
a  debt  seixable  by  the  crown,  there  is  not  only  an  alle- 
gation that  the  promissory  note  waa  giveui  but  that  a 
debt  was  actually  due* 

Cur.  adv.  vulU 

Abbott  C*  J.  now  delivered  the  judgment  of  the 
Court,  and  after  stating  the  fects  of  the  case,  proceeded 
as  follows : 

We  are  of  opinion  that  ndither  of  the  alleged  grounds, 
of  nonsuit  b  sufficient.  The  second  inquisition,  that  ia 
the  inquisidon  taken  before  the  sheriff  upon  the  writ  of 
melius  inquhrendum,  was  an  office  of  instruction  only^ 
and  not  an  office  of  intitling.  The  title  of  the  crown 
accrued  by  the  finding  of  the  felony  under  the  first,  that 
is,  the  coroner's  inquisition.  The  second  formed  no  part 
of  the  title,  and,  therefore,  it  was  not  necessary  to  pro- 
duce it  at  the  trial. 

The  grant  of  bis  majesty  under  his  sign  manual  was^ 
in  dur  opinion,  sufficient  to  pass  to  the  plaintiff  the  pro-^ 
perty  in  this  note.  A  debt  or  chose  in  action  vested  ii^ 
the  crown  is  assignable  at  law,  and  there  is.no  authority 
which  has  said  that  such  an  assignment  must  be  under 
the  great  seal  or  any  other  seal ;  and  the  constant  course 
of  practice  has  been,  to  grant  such  things  under  the 
sign  manuaL 

(a)  I  X(/.  Itaynu  30(k  (b)  6  Price,  24. 

We 
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We  are  ako  of  opiBion  that  there  is  not  any  ftufiieieot       1^25* 
grooDd  to  arrest  the  judgment.    The  declaration  allegea     i]][i^^ 
that  Benion^  the  maker  of  the  note»  was  at  the  time  of     J!/^"^^ 

X4TI4MU. 

hi^  death  indebted  to  tMn  Ymifi^usba$idyihe  pay^  in 
Ae  prindtial  snm  secnred  by  the  note^  and  all  interest 
Ihen  doe  thereon.  Then  it  sufficiently  appears  that  the 
DoCa  was  a  aecnrity  for  the  debt»  and  we  thiok  the  d^ 
flod  die  seeority  passed  to  the  crown  by  the  fielony,  and 
were  asrignable  by  the  crown  without  indorsement  The 
srown  takes  by  <^)eration  of  law,  and,  therefore,  an  in« 
doneoaent  is  not  necessary  to  give  a  title  to  the  eirown ; 
and  the  assignment  by  the  erown  takes  its  effisct  from  a^ 
general  rale  of  law,  and  not-  from  the  custom  of 
sierdiaats  or  odier  special  enstom. 

Snppomng  it  Id  beneoessary  that  a  ooroner^s  inquest 
sborid  be  ibond  by  twelve  jurohs  in  order  to  vest  the 
diattda^of  a  fido  de  se  in  the  crown,  upon  which  point 
we  do  net  diink  it  necessary  to  give  any  opinion,  we 
ihiidt  it  nut  be  taken  that  the  inquisition  in  questioB^. 
was  so  finrnd* 

llie  only  remaining  point  is  that  which  arises  upoa 
the  plea  of  die  statute  of  limitations  21  Jac.  1.  c.  16.  5.  S. 
The  plea  alleges  that  the  note  became  due  and  payable 
to  Jl  Yomighusband  during  his  life,  and  that  the  supposed 
causes  of  action  did  not  accrue  to  him,  within  six  years 
befbce  the  exhibiting  of  the  plaintiff's  bill.  Upon  this. 
plea  the  plaintiff  took  issue^  and  the  issue  has  been  found 
tag  the  defendant,  viz.,  that  the  causes  of  action  did  not 
accrne,  flee  We  are  of  opinion  Uiat  the  plea  is  bad  in> 
law.  It  is  not  like  the  plea  in  the  case  of  the  King  v. 
Marratt.  (a)    That  was  a  proceeding  by  scire  fecias  at 

(«)  6  Price,  24. 

L  4  the 
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1825;       die   suit  of  the  crown,  founded  on  a  writ  of  diem 

hUm        ^l&usit  extremum  against  a  debtor  to  the  crown,  under 

ngainai       which  the  defendant  was  &and  indebted  to  the  crown's 

Tatloa. 

debtor  upon  a  bill  of  exchange,  and  the  scire  fitcias 
called  upon  the  defendant  to  pay  the  bill  to  his  ma- 
jesty. The  defendant  pleaded  that  the  debt  was  not 
contracted,  and  did  not  accrue  due  to  the  crown's  debtor 
at  any  time  within  six  years  next  before  the  death  of  the 
crown's  debtor.  And  upon  demurrer  the  plea  was  held 
good  upon  the  ground  that  the  crown  is  only  entitled  to 
its  debtor's  right,  and  cannot  create  or  revive  a  rights  if 
none  existed,  or  it  has  become  barred;  and  that  as  the 
crown's  debtor  could  not  have  recovered  if  the  statute 
had  been  pleaded,  so  neither  could  the  crown  standing 
.  -an  the  same  situation  as  its  debtor.  In  the  present  case 
the  plea  does  not  shew  that  Youngkusband  was  barred 
by  the  statute  at  the  time  of  his  death,  and  if  he 
was  not  so  barred,  then  a  right  vested  in  the  crown,  and 
the  rights  of  the  crown  lure  not  barred  or  a&cted  by 
the  statute.  The  crown  is  not  within  the  operation  of 
the  statute, 

The  plea  then  being  bad,  the  defendant  certainly  can-^ 
not  have  judgment,  although  the  issue  is  found  for  him, 
the  issue  being  taken  on  an  immaterial  matter.  And 
the  question  whether  the  plaintiff  can  have  judgment,  or 
whether  there  ought  to  be  a  re^pleader,  depends  upon 
the  question  whether  the  plea  does  or  does  not  contain 
a  confession  of  a  cause  of  action  ;  if  a  cause  of  action  be 
confessed  by  the  plea,  and  the  matter  pleaded  in  avoid- 
ance be  insufficient,  the  plaintiff  is  entitled  to  judgment^ 
notwithiftanding  the  verdict.  If  the  plea  does  not  con- 
fess a  cause  of  action  there  must  be  a  re-pleader,  Pitis 

17  V.  Pole- 
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V.  PMuanpton.  (a)  Now  admitting  that  a  plea  of  actio 
noo  aocrerit  infra  sex  annos  as  generally  pleaded  does 
not  admit  that  any  cause  of  action  did  i^  any  time  ac* 
cnie^  yet  this  plea  does  not  contain  that  matter  alone^ 
but  it  contains  an  assertion  that  the  note  became  due 
and  payaUe  to  YoimghuAand  in  his  Ufe-dme*  This  is 
an  admowfedgment  that  Younghwband  had  at  one  time 
a  good  cause  of  action,  and  if  he  had  a  cause  of 
action,  the  right  to  sue  would  upon  the  ftcts  alleged 
in  this  dedaratlon  pass  to  the  crown,  and  fiom  the 
down  to  the  {daintifl^  unless  the  defendant  has  alleged 
some  matter  of  fiict  suflBcient  in  law  to  shew  that  such 
r^t  £d  not  so  pass,  or,  In  other  word%  unless  the 
matter  of  &ct  pleaded  in  bar  be  a  good  bar  in  law  to 
the  action.  I  have  already  said  that  we  think  it  is  not 
a  good  bar ;  and  then  a  pause  of  action  being  confessed 
and  not  wdl  avoided,  the  plaintiff  is  entitled  to  judg^ 


The  ndc^  dierefore,  will  be  that  judgment  be  entered 
for  the  pUntifl^  non  obstante  veredicto. 

Judgment  for  the  plaintiff. 


1895. 


Lambikt 

OffttHli 

Tatmb* 


(«)  lld.Jtoym.890, 
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fiucKLE  against  Bewes.  (a) 

Wnttt  m  itaiat*  nTHIS  waa  aa  action  on  the  statute  29  Eliz.  cA.  against 
M,  the  a  sheriff  for  extortion,  and  the  plaintiff  had  obtained- 


•    •     7*tm  • 


UUcdtotiLrw  ^  verdict  for  501.  5s.  damages.  The  master  had  com- 
!!!^i!?lf!!lL  puted  the  treble  damages  in  the  same  mode  as  treble 
^DMgM  fomid  ^^tg  „^  calculated  (i) ;  and  allowed  87/.  185.  9d. 

Parke  had  obtained  a  rule  nisi  that  the  master  should 
review  his  taxation  and  allocatur^  and  allow  the  plaintiff 
three  times  the  full  amount  of  the  damages  found  by  the 
jury;  and  he  cited  a  manuscript  note  from  the  master's 
ofiScei  by  which  it  appeared  that  in  Woodgate  v.  Knatch^ 
luU{c)  the  damages  were  so  computed,  and  submitted 
to  without  any  application  to  the  Court. 

Carter  now  shewed  cause,  and  contended  that  trd)Ie 
damages  should  be  computed  in  the  same  manner  as 
treble  costs. 

But  the  Court  said  that  they  would  abide  by  what 
was  done  in  Woodgate  v.  Knatchbullj  which  was  accord- 
ing to  the  plain  meaning  of  the  statute. 

Rule  absolute. 

(o)  Tbis  case  was  decided  in  HUarrf  term,  but  was  then  ac&dentallj 
omitted. 

{h)  See  7VcM*j  Pr.  10SS.»  6th  edit. 

(c)  2T.tU  148.,  but  in  which  this  point  is  not  noticed* 


JPopj> 
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1825*  deficient,  a  sum  not  exceeding  405.  The  magibtrate 
having  refused  to  proceed,   thinking  that  he  had   no 

oKomu  jurisdiction  because  the  aggregate  amount  of  the  penal- 
ties exceeded  20/.,  this  court  granted  a  mandamus.  That 
is  an  authority  in  point. 

Abbott  C.J.   That  case  proceeded  entirely  upon  the 
1 7th  section,  which  enacts,  *<  that  if  upon  re-measurement 
of  any  such  ooak  which  shall  be  re-measured  to  ascer- 
tain the  contents  of  each  particular  sack  thereof  it  shall 
appear  to  the  meter  so  re-measuring  the  same  that  any 
sack  or  sacks  of  coals  shall  not  contain  three  bushels, 
then  and  in  every  such  case  the  vender  or  venders  of 
such  coals  shall  for  every  sack  of  coals  that  shall  be  so 
found  deficient  on  such  re-measurement  forfeit  and  pay 
any  sum  not  exceeding  ^OsJ*    The  magktrate  therefore 
under  this  section  had  the  power  to  reduce  the  penal- 
ties, so  that  the  aggregate  of  the  penalties  recovered 
might  not  exceed  20/.    Now  where  a  statute  gives  a 
discretionary  power  of  mitigating  penalties,  it  is  a  genend 
rule  that  there  the  legislature  must  be  taken  to  have  in- 
tended to  place  the  matter  under  the  jurisdiction  of  the 
justices  of  peace.    Under  the  SSd  section,  upon  which 
this  action  is  founded,  the  amount  of  the  penalties  de- 
pends absolutely  upon  the  number  of  chaldrons  aold ;  and 
the  pi dntiff  having  brought  his  action  to  recover  twenty- 
five  penalties  of  20t,  it  follows  that  tbb  was  a  matter  not 
withiii  the  jurisdiction  of  the  magistrate^  and  that  the 
action  was  properly  brought. 

Rule  refused. 
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Aldborough  HbnniIcer  against  'TurneK. 

QOVENANT.    Dedaration  stated  that  before  the  Whmc^«r 

making  of  the   indenture  thereinafter  mentioned,  iJ^^^j^ 
Lord  Henmter  was  seised  in  his  demesne  as  of  fee  of  ^^  *7*' 

luuit  on  A  IcMe 

and  in  the  tenements  thereinafter  mentioned  to  have  ^'"^^^ 

■DM  on  tbt  fimr 

been  demised,  and  being  so  seised,  afterwards,  to  wit,  »p>iimui  cUqrv 
on  the  29th  of  September  1814,  by  indenture  demised  ^jtv,mid 
the  said  tenements  thereinafter  mentioned,  habenduni  tiMtontiM34tb 
ibr  fixirteen  years  from  the  date  thereof^  at  the  rent  of  i884» « laife 
14SL  per  annum,  payable  by  the  defendant  on  the  four  [^^  STwm 
most  osnal  fa»t8  or  days  of  payment  in  the  year;  the  ^ISkh^oT 
first  payment  to  be  made  on  the  feast  of  the  birth  of  our  y^^*^^^ 
Lord  Christ  then  next  ensuiuir.    Covenant  by  the  d^  ^•jmitiiht 
fendant  to  pay  rent  at  the  days  and  times  thereinbe-  •i«iM«i,bMunr 
tore  mentioned.     Averment,  that  defendant  entered,  dcftndnitto 
The  dedaration  then  shewed  that  the  plaintiff  on  the  and  itfll  wi4  in 
12th  €)fNavemba'  1819,  became  seised  in  his  demesne  as  ^^^u'pm''^* 
of  fee,  of  the  reversion  of  one  undivided  fifth  part  or  share  "P^^^  ^ 
of  and  in  the  said  demised  premises,  with  the  appurte- 
nances, as  one  of  five  tenants  in  common,  and  allqped, 
as  a  breach,  that  after  the  making  of  the  indenture,  and 
after  the  pliuntiff  became  so  seised  as  aforesaid,  and  during 
the  term,  to  wit,  on  the  feast  day  of  the  nativity  of  Saint 
Join  the  Baptist,  in  the  year  of  our  Lord  1824,  that  is  to 
say,  on  the  24th  day  of  June  1 824,  at^  &C.,  a  large  sum  of 
money,  to  mt,  the  sum  of  21/.  ISs.,  one  Jifihpart  of  the 
said  rent  of  145/.  for  three  quarters  of  a  year  of  the  said 
term  then  elapsed,  became  due  from  the  defendant  to  the 
plaintif]^  according  to  the  form  and  effect  of  the  said 
indenture,  and  of  the  covenant  so  made  as  aforesaid,  and 

by 
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18S&       by  reason  of  the  premises,  and  still  is  in  arrear  and  uti- 
^  paid,  contrary  to  the  said  covenant  of  the  defendant. 

ogainti  DemUTTer,  assigning  for  causes  first,  that  the  plaintiff 

had  allied  in  the  breach  that  a  certain  specific  sum  of 
money,  viz.,  2lL  I5s^  was  dtie  to  him  for  his  share  of  the 
rent,  when  he  should  not  have  allied  that  a  specific  sum 
was  due  to  him  for  and  on  account  of  his  share  of  the  rent, 

• 

but  should  have  declared  for  one  undivided  fifth  part  of  the 
amount  of  the  three  quarters  rent  stated  to  be  due.  Se- 
condly, that  it  was  averred  that  the  sum  claimed  as  one 
fifth  part  of  the  rent  for  three  quarters  of  a  year  of  the  term 
then  elapsed,  became  due ;  that  this  averment  did  not  set 
forth  with  sufficient  certainty  for  which  three  quarters  of 
a  year  of  the  term  the  said  sum  was  claimed  to  be  due. 

Chifty  in  support  of  the  demurrer.  Since  the  case  of 
T\Dynam  v.  Pickard{a\  it  must  be  admitted  that  cove- 
nant will  lie  by  the  assignee  of  the  reversion  of  part 
of  the  demised  premises.  In  Midgley  and  Another  y. 
hjodace  (&),  HelU  C.  J.  lays  it  down,  that  if  tenants  in 
common  sever  in  debt,  they  must  not  each  of  them  make 
his  demand  of  such  a  certain  sum  which  amounts  to  a 
moiely,  but  the  demand  must  be  de  una  medietate  of  the 
whole  rent  And  this  is  adopted  in  Bojc.  Abr.  tit  Joint 
Tenant  and  Tenant  in  Common^  (K.)  ^Abbott  C.  J.  Sup- 
pose the  declaration  had  alleged  that  one-fifth  part  of 
the  whole  rent,  amounting  to  a  certain  sum,  to  wit, 
2I/L 155.,  had  become  due^  would  that  have  been  good  ?] 
That  is  not  the  manner  in  which  it  is. alleged  here. 
Then,  as  to  the  second  objection,  it  does  not  appear 
with  sufficient  certainty  for  what  period  the  rent  had 
become  due ;  and  in  Gilbert  on  Debt,  407«  it  is  laid 
down,  that  in  declarations  for  rent,  the  plaintiff  ought  to 

(«)  2B.iA.  lOS.  (If)  Carth.  289. 

set 


To 
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lei  fbrdi  at  what  day  or  Ssaat  the  rent  becaine  due^  fix*       1B25. 

the  declaration  upon  a  demurrer  will  be  bdhl  too  irenft-     ^ 

nd  where  it  only  sMntions  ao  much  rent  to  be  doe  to 

the  plainfiffl    He  then  states  a  case  whece  JL  had  de* 

dared  oa  a  lease  for  three  years»  rendering  rent  at  JICk 

dadmu  and  .ldufy4ny^  and  dechured  finr  rent  in  arrear 

fer  two  year%  without  shewing  at  what  fisaats  due^  and 

upon  motiGn  in  anest  of  judgment^  as  it  appeared  that 

two  erf*  the  three  years  only  were  expired,  it  was  hdd 

oortsin  enough  after  yerdict.    This  shews  that  it  would 

not  have  been  good  on  demurrer.     Besides  the  rent 

does  not  become  due  until  the  last  moment  of  the  day, 

and,  therefinre»  if  the  plaintiff  seeks  to  recover  for  the  three 

quarters  ending  the  84th  day  oijune^  it  is  not  true  that 

that  rent  was  due  for  three  quarters  then  elapsed. 

HdlamA^  oontnl,  was  stopped  by  the  Court 

Abbott  C.  J.  It  is  very  unwise  to  depart  fSrom  the 
common  course  of  precedents,  but  I  think  that  this  de- 
claration is  sufficient.  This  is  not  an  action  of  debt  but 
of  covenant;  and  even  in  ancient  times  the  latter  form 
of  acticm  was  treated  with  more  liberalitjr  than  the  for- 
mer. The  strict  rule  insisted  on  applies  only  to  the 
ac&m  dfdebt.  I  can  not  see  any  difference  in  the  sense 
between  the  expression  *^  that  a  fifth  part  of  the  rent 
bein^  212.  15f^  became  due^''  or  ^  that  2\L  15s.  being 
a  fifth  part  of  the  rent^  became  due,^  the  only  mode  of 
ascerlaimng  the  sum  actually  due  being  by  dividing  the 
whde  rent  by  & 

The  next-  objection  is  founded  on  the  expression 
^  then  eli^)8ed."  It  is  admitted,  that  if  the  word 
^ihen"  had  been  omitted^  the  objection  would  have 
been  removed ;  but  it  is  insisted,  that  the  three  quarters 

ending 


TUEMIR. 
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1825.       ending  on  the  24tb  of  June  were  not  elapsed  till  the  loKt 
,,  mom^it  of  the  day.  but  I  thuik  we  must  eive  such  a 

^nomjf  meaning  to  these  words  bA  will  make  them  consistent 
with  the  previous  part  of  the  sentence.  Now  it  is 
allied,  that  on  the  24th  day  of  June  1824,  the  money 
became  due  for  three  quarters  of  a  year,  and  I  think, 
that  notwithstanding  the  words  **  then  elapsed/'  it  must 
be  taken  to  have  accrued  due  for  the  three  quarters  of  a 
year  immediately  preceding  the  24th  day  oijune. 

Judgment  for  the  plaintiff. 


Fhili^ot  against  1Pao£.  (a) 

A  motion  for  a  p  ASE  for  a  libel.    A  verdict  having  been  found  for 

new  tnal  can-     V/  ° 

not  be  made  the  plaintifl^  Piatt  ou  the  2d  day  of  last  term  moved 

afVer  a  motion     ^  ''  -  " 

in  arrest  Of  in  arrest  of  judgment ;  the  Court  refused  the  rule  and  on 
the  following  day  he  moved  for  a  new  trial,  and  obtained 
a  rule  nisi. 

■ 

F,  Kelly  shewed  cause  and  contended  that  the  rule 
ought  not  to  have  been  granted,  the  motion  having  been 
made  after  a  motion  in  arrest  of  judgment,  TuberxnUe 
V.  Stamp,  (ft) 

■ 

Piatt  contriL  That  case  is  also  mentioned  in  1  Salk. 
23.,  by  which  it  appears  that  the  rule  in  arrest  of  judg- 
ment  had  been  argued,  so  that  the  motion  for  a  new  trial 
could  not  have  been  made  until  after  the  first  four  days 
of  the  term  had  expired.  There  does  not  seem  to  be 
any  objection,  in  principle,  to  the  present  rule.    On  the 

(a)  Three  of  the  Judges  of  this  court  sat,  as  upon  farmer  occasions, 
from  Tuetday  the  17th  of  May  until  Satvrday  the  2l8t  of  May  inclusiTe ; 
and  from  Mtmday  the  30tb  of  Mm^  until  the  first  day  of  Trinity  term*  and 
on  those  days  this  and  the  following  cases  were  argued  and  determined. 

{b)  SSoO-.  647. 

return 
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reiani  of  the  Tenire  a  role  for  judgment  is  giyeiii  and  tt* 
any  time  before  tbat  expires,  it  seems  reasonable  that 
the  losing  par^  should  be  allowed  to  come  and  Aew 
GMtse  why  jodgment  should  not  be  given. 
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Batlbt  J.  I  am'^f  Ofnniony  that  (he  application  for  a 
new  trial  being  after  a  motion  in  arrest  of  judgment,  was 
too  kte;  and  it  b  important  to  keep  the  various  steps  in 
causes  distinct.  When  a  moUon  is  made  in  arrest. of 
judgment  it  is  admitted  that  there  is  a  verdict  to  whicli 
no  objection  can  be  made.  The  usual  and  proper 
coarse  i%  where  a  rule  for  a  new  trial  is  granted,  to  apply 
at  the  same  time  for  leave  to  move  in  arrest  of  judgment, 
if  there  be  any  olgection  apparent  on  the  record.  If  the 
proceedings  were  entered  on  the  record  as  they  occur, 
the  coarse  would  be  to  read  the  postea,  by  which  a  sub- 
sisting verdict  would  be  shewn,  and  then  to  move  in 
arrest  of  jodgment,  Bex  v.  fVkite.  (a) 


HoLBOVD  J.  concurred. 


Rule  discharged. 


(a)  I  Surr»  S33, 


Manifold  against  Pennington  and  Others. 


CASE  fcxr  disturbance  of  common.    The .  dedfuration  Plaintiff  cUum- 
ed  ft  riffht  of 

alleged  that  the  phuntiff  was  possessed  of  a.  messuage  ooomioa  for  ail 
and  200  acres  of  land,  with  the  appurtenances,  m  the  abiecauie.  The 

proof  was,  that 
be  bad  toned  on  all  tbe  cattle  that  be  kept,  but  be  had  never  kept  any  sheep :  Held,  that 
Ibis  was  evidence  of  a  r^ght  lor  aU  comiBonable  cattle,  which  ought  to  have  been  left  to  the 
oftbejurj. 


Vol.  IV. 


M 


parish 
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IMf.  [MurUi  of  JBMmrih  in  the  tXHibty  ^  Cknter^  and  by 
MBiDB -thereof  waa  'entitled  lo  oommon  of  paatdre  for  all 
hb  toiboiDiiable  cattle^  ktant  aad  eouchant;  and  that 
defendants  disturbed  him  in  'the  exercise  of  this  rigiit; 
Pleat  Not  guilty.  At  the  trial  before  Warren  C.  J.  of 
CheMer^  at  'the  last  Stimmer  assizes 'for  that  county,  the 
phnndff  prohred  thi^  be^vas^  freeholder  in  the  township 
o[  Le^hf  in  the  pariak  of  Bmdwortk^  and  had  been  in 
'flie'habk  of  turning  on  to  the  oommon  in  question  all 
the  bommonhUe  eafttle  that  hk  had,  but  he  had  never 
kept  any  ahe^  Other  fineebdders  who  kept  sheep  put 
diem  on  tbeMOinion.  The  learned  judge  thought  thot 
the  pbdntiV  hod  not  pravied  the  right  as  laid^  and  di* 
veioted  a  tooeBuit.    A  role  for  a 'new  trial  im  obtained 

■ 

by  JRgnfcg  in  Miekaelmm  teiin»  wkea^heicaaeofllMetf^ 
¥•  Saho^'^(lti)  WW  friied  oo« 

IXF.JtmesmdCloiti^JkmAe^  Thiacase 

is  very  disUnguishaUe  from  2ZJdir£//5v.&i/v)€y.  ZBajflq^J. 
Was  not  proof  of  turning  on  att  the^oatthi  iie  had  *evi- 
denoe  tf  the  )pkintiS*s  right  to  turn  on  all  common- 
able cattle  ?]  That  might  possibly  be  the  cose.  The 
pUintifl^  however,  did  not  rely  iipon  that  at  the  trial, 
but  contended  that  he  had  actually  proved  the  daim  as 
laid.  He  certainly  had  not,  and  looking  at  the  cose  in 
that  point  of  view  the  nonsuit  was  right. 

Per  Curiam.  If  there  had  been  evidence  of  the 
frfaiflliff'ii  having  kept^ortde  %lMh  lie 'did  not  turn  on^ 
llHitiiiight'faltve'tattedxh6*<sa^.  IBot^the'^Oridteee  given 
Ottg^  totafVielMseniiiftxo  (te  jor^  and  ifWtt  for4bttn 

(a)  2  A  ^^.300. 

to 
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tojfaip^iiataBCt^itf  Ballard  v.Ofton.  {a)    The        1893. 
role  mifC^  dierefiire^  be  made  absolute ;  and  it  is  ande-     j. 


OBSMiy*to  Sfty  wbedier  tbis  does  or  does  not  oome  within     J«''^"**_ 
Bidttiiir.Salmgf. 

Rale  absolute. 


WflABTw  agiunst  Walksm* 


A  SSUMPSIT  lor  money  bad  and  feooved,  and  on  ^  Uiugh^ 
an  aoooont  stated;    Plea^  Non-assumpsit    At  the  git*  him  an 


trial  bafeve  the  Beoorder  of  CAol^,  at  the  b»t  Aom^  l!If7Jj^^ 
aHoea  fcr  4iat  citjr,  it qipeand  that  one  I^ftkgoeim  ^^^i^^ 
iadabled  to  the  plaintiflPin  the  sum  of  4/.  ta^  and  gave  ^"1^^^ 
theplMBiiffaBOidernpon  the  defimdantu  who  was  hia  bMoiMdiM. 
tsoanty  10  SOT  dMtainn  out  of  the  nest  rent  that  became  d«rtoc.,imt 

had  not  any 

doe.    The  pUntiff  transaftitted  the  order  to  the  defend- direct  eommu- 

,,,  ..  ,«  •■«•       wiotioD  with 

aaty  but  had  not  any  dureot  communication  with  him  Um  upon  the 

apoB  the  aiibjeeL    Wlienthe  next  rent  became  due  and  ^iStM  day  ^ 
«ai4lemMided>by  I^tkgoe,  the  defendant  pioduced  the  ^iS^^^"^ 
eider,  tbeamount  of  which  he  promised  to  pay  to  the  2|^^j^|!^S[^ 
pinbrtit^  juid  paid If^kgoe  the  difierenbe  between  diat  ^^^^^» 
ind  the-swn  doe'ibr  rent,  and  thereupon  Luihgoe  gave  cttving  the  dif- 

fcrenoe  between 

him  a  noeiptfcr  tlie  whole  sum.     Upon  this  evidtoioe  that  and  the 
the  learned  judge  nonsuited  the  plaintifi^  but  gave  the  me  a  reeeipt' 
pkindflT  leave  to  move  to  enter  a  verdict  for  the  sum  Heid,^that  b. 
chmned.    A  rale  was  aecordingly  obuihed  in  Michad^  "^7^^% 
••  agPtfiiit^ich  J^^«f- „ 

action  for  mo- 
ney had  and  re- 
M  2  J.  WiU  cdved,  or  upon 

an  account 
stated. 


Walkik. 
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IMS,  J,  WUUams  now  shewed  cause.    An  action  for  money 

^  had  and  received  could  not  be  maintained  in  xhis  casCf 

WflARTOir 

lifffiinu  for  no  money  was  ever  received  by  the  defendant  to  the 
use  of  the  plaintiff  or  any  other  person. .  The  traps- 
action  was,  therefore,  a  mere  assignment  of  a  debt.  The 
case  oi  Israel  v.  Douglas  (a)  is  distinguishable,  and,  in- 
deed, IFilsan  J.  there  difiered  from  the  rest  of  the  Court, 
and  the  propriety  of  the  decision  has  been  somewhat 
doubted  in  later  cases,  Taylor  v.  Higgins.  (i)  In  Is^ 
rael  v.  Douglas  there  was  a  direct  communication  be- 
tween the  parties,  and  a  discharge  of  the  debt  due  to 
DelvaOef  which  was  a  good  consideration  for  the  de- 
fendant's promise. 

Coilitigham  contra.  It  was  not  necessary  in  order  to 
support  this  action  to  prove  any  direct  communicatioa 
between  the  plaintiff  and  the  defendant  All  the  parties . 
consented  to  the  arrangement.  Lytkgoe  gave  the  order, 
the  plaintiff  received  i(^  and  sent  it  to  the  defendant^  and. 
the  latter  when  he  settled  the  next  half  year's  rent  with 
LytbgqCf  produced  the  order,  and  promised  to  pay  the 
amount  of  it  to  the  plaintiff  whereupon  I^fihgpe  gave  a 
receipt  for  the  whole  rent,  but  allowed  the  defendant  to 
retain  the  amount  of  the  order.  That  money,  there- 
fore, became,  in  his  hands,  money  had  and  reo^ved  to 
the  use  of  the  plaintifi^  Wilson  v*  Coupland  {c},  or,  at 
all  events,  it  may  be  recovered  on  the  count  upon. an  ac- 
count stated* . 

Batley  J.  The  case  of  Wilson  v.  Cotqfland  is  very 
distinguishable  from  the  present.    There  the  defendants 

(.1)  1  ff.  SL  239.  {h)  Z  East,  169.  (c)  5  B.^  J.  228. 

were 
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were  originally  indebted  to  Taillasun  and  Co.  for  money 
liad  and  reodved,  and  TaUlasson  and  Co.  were  indebted 
fo  the  plaintiflb,  and  with  the  consent  of  all  parties  it 
ms  amnged  tlutt  the  plaintifls  should  take  the  defend- 
8BtB  as  dicir  dd>tors.  '  By  that  arrangement  the  demand 
against  TbiBasson  and  Co,  was  extinguished,  and  tlie 
defendants  having  been  indebted  to  them  for  money  had 
and  rebeivedy  it  was  held  diat  the  plaintiffi  might  reoo* 
▼er  in'that  fimn  of  action.  In  the  present  case  no 
money  was  ever  had  and  received  by  the  defendant  to 
the  nse  of  any  person,  which  objection  existed  in  Israel 
v.  JDoi^as^  and  has  caused  the  propriety  of  that  decision 
to  be  since  doubted.  But  there  is  another  objection  in 
the  present  case.  If  by  an  agreement  between  the  three 
paitttSy  the  plaintiff  had  undertaken  to  look  to  the  de- 
fendant and  not  to  hb  origmal  debtor,  that  would  have 
been  binding  and  the  plaintiff  might  have  muntained 
an  action'  on  the  agreem^it,  but  in  order  to  give  him 
that  r%ht  of  action,  there  inust  be  an  extinguishment  of 
the  mfermediate  debt.  No  such  bargain  was  made 
between  the  panics  in  this  case.  Upon  the  defendant's 
reiiising  to  pay  tiie  plaintiff,  the  latter  might  still  sue 
Idfiigpef  and  this  brings  the  case  within  Cuxon  v.  C^ad" 
fey.  (a)  Upon  these  two  grounds,  that  the  debt  from 
J^figoir  to  the  plaintiff  was  not  extingnished,  and  that 
the  defendant  has  not  received  money  to  the  use  of  the 
pbintif^  I  am  of  opinion,  that  the  count  for  money  had 
and  received  cannot  be  supported ;  and  the  first  objec- 
tion applies  equally  to  the  count  upon  an  account  stated; 
The  rule  for  setting  aside  the  nonsuit  must  therefore  bo 
discharged. 


I8S5. 

Whamon 

mgahut 
Waurk. 


(a)  3B.iC.50U 
U  3 
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tB95k  HoLBOTB  J.    I  am  of  (be  siMne  ^tiioai.    b  Zb^ 

lodk  Y.Harri${a)  BuHerJ.  pnti  this  ease:  **  Snpfiose 
A>  owes  B.  lOCMLf  and  B.  owes  C<  100l.»  and  the  three 
anisty  and  it  is  agraed  between  tb6m  that  ^.  shall  pay 
CL  the  lOOL^  BJi  debi  is  extmgmJi^df  and  C.  may  re- 
eover  that  asm  against  AT  In  fRibofi  ▼.  CaupUmdih^ 
demand  was  oriffoiSij  fiar  iMnqr  had  and  received^  and 
the  intarmediale  ddit  ivas  eattingiwdied*  Tfaia  case 
diftrs  in  both  those  particnlarsy  and  Cimn  t.  Chadkg 
is  an  atithoiiQr  afgainst  the  pbdiltiffi 

LirrLBBAUi  J.  I  am  6f  opinion  that  the  noftmit 
was  right*  Upon  the  fiMsts  proved  ftt  the  trial  this  can* 
not  be  oonsidered  as  money  had  and  recetved  to  the  use 
of  the  defendant  As  to  tli6  aeooont  steted,  it  cannot  be 
said  tliat  this  was  an  acobunt  stated  of  money  diie  and  ow- 
ing to  the  plaintifl^  for  it  was  doe  and  owing  to  I^ikgdi. 
Agaiiii  the  originsl  debt  dte  fiom  LffAgjoe  was  not  ea- 
tingnished.  In  the  supposed  ease  pnt  by  BMet  J.  in 
TaO/odc  ▼.  Harris  the  eKtingoishmetit  of  the  original 
Abt  was  an  ingredient;  and  in  Qm.  Dig.  tit.  AoHon 
tgjoft  the  case  upon  Assumpsit  (B.  9.)  it  is  said  that  ^  the 
&chaige  of  a  debt  is  a  good  ccmsideration  for  a  pro- 
miae;^  and  in  Wilson  v.  Coupland  that  consideration 
eidsted.  In  the  present  ease^  even  if  the  parties  had 
met  and  agreed,  and  the  debt  from  Lgfihgoe  had  been 
dischargedi  still  -no  monqr  having  been  received  fay  the 
defendant  to  the  plaintiff's  nse,  the  latter  mnst  have  de- 
dared  specially  on  the  t^preement,  and  eodd  not  have 
recovered  in  this  form  of  action. 

Rule  disdmrged. 

(o)  3  7.  R,  180. 
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Tbe  Duke  of  SoMBaasr  agaiufi  The  IbhaUiUiiU 

of  (he  HuDdred  of  IC^piB^ 


cgiwraocinip<Mttw|itoi.aatf<jgedwilfid«ndn^  Uwkact.wbicu 
iiiuMiiilnlrninhin  of  pnqptitjr  by fiae^ occarioned  faf  an  Sm^^k^ 
unknom  iueendkry.    At  lli^  tnud  befcio  G^/«»  Bb^  at  £|^iS^^ 
die  SbluBMry  Simmier  assises,  1824,  tba  jury  finuid  a  hb^^^"^ 
wfdictfiirtlieplaiiitiff  fiu*  4001,  subject  to  (he  cfaoiaii  fj^oj^i^^ 
sf  cb»CkiiiitoQthefoUo«iiiffM8e&  p«iobiImUU 

^^^  entitled  to  TO- 

Tlieplafailiffbefim^aad  at  dbo  time  of  Iba  files  bwsiiii-  comdmim. 
.aer  .rotioiied^  wa- U>a  piopr^ 

a  tfa#  paaUi  of  4l!ndra  AyuS^  bondia^  <tf  If^         ^nibof 
flsonty  of  liSBfc   la  J^^lwmicr  MS<^  ba  let  tbk  fima  I9  j^ 
iadevluia  of  leasee  for  a  term  of  feaea  year%  to  €•  and  ^'^^[^,^ 
J. Lame,  m  KMBt  losseog.    C^Lame  was  tbe  actoal  ^oi»*) 

"'^  •'  "  oath,  or  the  ei^. 

accaokTm  aod  J*  Latm  was  joined  in  tbe  lease  as  a  uniiMiHm  upon 

o  •  oeth  of  his,  her, 

seeoril^    7(1^  lease  bos  never  been  siimndered.    In  or  their  icr?aiit 

or  wTTantf 

JHdnany  ISM,  adistrcas  was  made  upon  tbe  pvemisei  th«ihdltho 

far  fenty  and  sbortly  after  €•  Idorge  left  the  iann^  and  their  houMi, 

aesar  afierwaids  returned  to  occupy  it.    Upon  bis  de-  be^^tajoftic* 

partupa,  J.  Ltuge  entered  upon  the  occopadon,  having  SbeTbTor^^ 

BHK^ased  far  8002.  nearly  tbe  whole  of  the  mods  ^^oiuxmthe 

oommittod  mcfa 
bet,  or  any  of  them :  Hekl,  that  where  the  prcmisos  coneumed  bj  fire  irere  In  the  cart  of 
OTvoalvrcaalB.  thcj  oushtall  to  have  beqa  eumined. 

Tbe  Iceaee  of  a  farm  naviDg  quitted  the  premiaes  demised,  in  the  middle  Of  tHie  hqr 
JMWBly  the  elearai^  of  the  lemor^  whoreiidad  atndirtanoof  a  rolhi  and  a  quarter  fma 
the  iaraiy  employed  and  paid  leveral  penoos  to  getin  the  hay,  and  the  perMmi  to  employed 
hnd  peanrielnn  of  tbe  barn,  and  uted  the  stablef  on  the  farm  with  their  teams  and  horses. 
An  under-eteward,  who  lived  at  the  4i«tance  of  fire  miles  from  the  farm,  superintended  the 
eiemthre  port  of  die  work.  Some  of  these  premises  having  been  witfblly  destroyed  by  fire, 
tie  steward  of  tbe  lenor  gave  in  bis  examination  upon  oath  before  tUe-juslice :  Held,  that 
the  persons  who  had  posiesiion  of  the  barn,  and  used  the  stables,  were  the  persons  having 
the  care  of  the  ycuMa  «m|iI<i  i^if  ffffl^lns  ^  ^®  <^  «n4^t  ^ey  o^ght  to  bare  been 
fzandiicd* 


M  4 


upon 
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1825.       upon  the  premises  under  that  distress.    On  the  28th 
""""*"       of  May  some  person  not  authorized  by  the  pkintifl' 

TbcDukeof  •  . 

SoMusR      claimed  an  interest  in  the  premises^  and  took  pos- 

Hie  Inhabit-    session,  and  J.ldxrge  then  acted  under  him,    Hiis 

Mksb.       person  left  the  premises  in  a  few  days;  and  in  Jtmc 

J.  Idirge  also  dqmried  in  the  middle  of  the  hay-har- 

▼estf  leaving  an  anear  of  wages  due  to  his  labourers, 

,  when  Mickad  Feeing,  the  plaintiff's  steward,  who 
lived  about  a  mile  and  a  quarter  from  Bodmead  Farm^ 
in  order  to  secure  the  produce,  paid  the  labourers 
the  arrears  due  to  them,  and  under  his  directions,  and 
at  the- expence  of  the  plaintifi^  the  hay  was  made 
and  housed ;  the  executive  part  was  looked  to  by  one 
Neate^  an  under^steward,  who  lived  at  WhUtoHj  five 
miles  (^.  The  persons  so  employed  and  paid  by 
Fniuigi  the  phiintiff's  steward,  had  poueuion  of  the 
barUf  and  used  the  staUes  on  the  fatm^  with  their  teams 
and  horses.  The  hay  having  thus  been  harvested,  on 
the  night  of  the  29th  of  June  a  bam  with  three  floors,  a 
range  of  staUes,  a  range  of  cart-houses,  a  range  of 
sheds  ibr  cattle^  several  out-houses  and  pig-sties^  alto- 
9  gether  of  the  value  of  much  more  than  2002.,  together 

with  straw  in  the  bam,  the  produce  jc^  the  fium  during 
the  Largei  occupation,  of  the  value  of  45^9  and  a 

'  threshing-macliine  erected  by  the  plaintifi^  were  con*- 
sumed  by  fire,  which  the  jury  found  was  wilfully  and 
maliciously  liglited  by  an  unknown  incendiary.  Within 
two  days  after  the  fire^  the  plaintiff's  steward  gave  to 
three  inhabitants  of  Maiden  Bradkjf  (and  there  was  no 
hamlet  nearer)  the  notice  required  by  the  statute,  and 
within  four  days  after  the  fire  gave  in  his  examination 
upon  oath  to  a  magistrate  of  the  county  residing  at  West^ 
bury^  about  eight  or  nine  miles  firom  Bodmead^  but  not 

in 
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in  ihe  haodied  <^  Mere^  such  magistiate  being  the       18S5* 
nearest  that  oouid  be  firand  by  Fesiing,    At  the  time  of 
the  fire  nobody  was  living  in  the  dweiling^house,  which 


TbeDiik«or 


was  locked  up^  and  the  Zarm  had  the  key.  Tht  f  ifcdliit 

This  case  was  aigued  fay  Bingkam  for  the  plaintifl^ 
and  Campbell  tor  the  defendants.  The  principal  pobt 
djsnmed  was»  whether  the  pUintiff,  under  the  drctun- 
itances  stated  in  the  case^  bad  in  the  premises  an  iiH 
terest  snfficient  to  entitle  him  to  maintain  this  actioo. 
Upoa  that  point  the  Court  pronounced  no  opinion.  On 
the  part  of  the  defendants  it  was  also  contended,  that 
under  the  cbittse  in  the  act  of  parliament  requiring  the  ex- 
smination  upon  oath  of  the  servant  or  servants,  if  more 
than  one  bad  the  care  of  the  premises,  all  ought  to  be 
fismined ;  and  that  in  this  case  there  had  not  been  the 
eaminatioo  of  any  of  the  servants  having  the  care  of 
the  premises^  but  of  the  steward,  who  had  the  super- 
jnlenifciice  of  the  property.  To  this  it  was  answered, 
bj  BrngkoMf  that  in  general  a  steward  was  the  person 
who  had  exclusively  the  care  of  his  employer's  premises, 
the  other  servants  acting  under  his  direction,  and  beii^ 
IS  well  MB  the  premises,  confided  to  his  care.  Besides,  it 
was  expressly  stated  in  the  case,  that  Neate  and  the  la- 
homers  acted  only  under  Fesiin^s  direction ;  and  that  as 
under  hia  direction  they  used  the  premises,  the  Court 
could  not  conclude  that  they  had  the  care  of  the  pre- 
mises to  the  exclusion  o^  or  in  concurrence  with  the 
peKMA  whose  peculiar  province  it  was  to  take  care  of 
thcaa,  especially  when,  the  house  being  locked  up, 
neither  he  nor  they  could  reside  in  it. 

Batlet  J.  It  is  unnecessary  to  give  any  opinion 
upon  the  principal  point  discussed  in  this  case,  viz. 

^lietlicr 
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l8S5i  whether  the  pbintiff  bad  ai^  interest  in  the  praniMft 
"^""^  iufficienl  to  fn^hlB  him-  to  maintniD  this  »cti/MK  because 
801UMVB  yiB  ere  all  of  opinion  that  an  eKaminatirMa  on  oath  of  the 
TabsTniwhift  servants  that  luid  the  caie  of  the  promises  has  not  been 
Msss»  taken  ai|  requtred  by  die  ei^di  section  of  the  9  6.  K 
c.  S5l|  By  that  section  it  is  enacted^  *'  that  no  person 
or  poEsona  shall  ha  enabled  to  recover  any  danu^es  by 
viitiift  oi  that  actf  unless  he  or  they  by  themseWes^  or 
by  their  servanta  within  two  days  after  such  damage  or 
iajiaiy  done  him  or  them  by  any  such  offiander  or 
oflbi^mra  as  aferesaid»  shall  g^re  notice  of  such  ofl^enoe 
done  and  committed  unto  some  ot  the  inhabitants  of 
some  towuy  village^  or  hamktf  near  unto  the  place  where 
any  such  &ct  shall  be  rrnnmitted,  and  shall  within  four 
days  after  such  notice  give  in  hi%  her,  or  their  examin- 
ation upon  oath,  or  the  examination  upon  oath  qfUs^ 
ietf  or  tkeir  senxaU  or  MeroaniSf  that  had  the  care  of  his 
or  their  houses,  out-houses,  conn  hay,  straw,  or  wood, 
b^fi»e  any  justice  of  the  peaces  or  ooun^,  liber^,  or 
^vision  where  such  fiM^t  shall  be  oommitl/ed,  inhabiting 
within  the  wd  hundred  where  the  said  fiurt  shall  happen 
to  be  oommittad,  or  near  unto  the  same^  whether  he  et 
they  do  know  the  person  or  persons  that  committed  such 
fiictt  or  any  of  them.^  The  object  of  this  clause  was, 
that  before  any  person  should  have  a  remedy  against 
the  hundred}  there  should  be  an  examination  upon  oath 
of  the  servants  that  bad  the  care  of  the  houses^  Sec  in 
order  that  the  hundred  might  have  the  best  means  of 
discovering  apd  prosecuting  the  offiander  who  committed 
the  &ct.  Construing  this  clause,  thevefere,  with  ror 
ference  to  that  object,  it  seems  to  me,  that  there  ought 
to  be  an  examination  upon  oath  of  the  servant  or 
servants  hAving  such  care  of  the  premises  at  the  time  of 
the  fire,  as  would  enable  them  to  give  to  the  hundred 

the 
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the  besl  iafimnatioii  of  the  cfacmmuaeee  attradingit;       1B85. 

InJVbAoHT.jIrtRttlronrfaXwlBdi  watanailiono^         ^  '"   . 

59  G.S«r.  150b  to  noorertheivduecrpreiiiieQifidoiuoiMfy     &«s«sir 

dncnifod  bnm^t  ugainst  die  bandred  by  seiRtnl  pan-   nt  AMUi* 

Benin  tadc^  it  appeared  diatibiee  of  diem  trerepveMiit       Su 

vhdi  dw  fiiet  fiva  ooinnttidi  bot  one  Ofliyr  gave  in  hie  eK» 

flriaation  npon  oadi  wfthoat  etathig  that  to  the  beet  of  bia 

beBef  AaoCherahadno  knowledge  of  the  persons  who 

ttanwiHlwl  tiw  &et}  and  it  was  heldi  that  that  was  not 

safllcicDly  but  that  piimt  fime^  all  the  pardes  interested 

on^  to  be  csuunined,  die  objeot  of  the  provision  beings 

that  die  handled  shonld  obtain  fiom  all  persons  claiming 

the  beosdt  rf  the  act  the  knowledge  of  the  fiu^  to  enable 

tfaein  to  proaeente  oflinders*    Now^  the  fourth  secdon 

ofliiaM6«S.  cisaisintenns  simibr  to  die  eighth 

aeclisii  of  the  96. 1.  e. 92.    That  case^  diereJbce^  ap* 

pHes  to  die  constmcthn  of  the  woids  <*  person  or  persons 

daiinwfiwV*  and  shews  that  there  tnnst  be  an  examination 

apoa  oadi  ef  all  die  persons  damnified,  or  aflesst  that 

it  nrast  eppear  that  those  not  examined  had  no  means  of 

givinjg  the  inlbrmation  riqnired.    Applying  the  same 

rak  isf  eonatruotion  to  the  wiwds  *<  serrant  or  ser* 

yfaOBf*  it  qipears  to  me^  that  all  the  servants  who  have 

the  care  of  premises  at  the  time  when  a  fire  happens 

ought  to  be  examined ;  and  if  some  of  the  persons  to 

idioaa  care  the  buildiog  is  committed  by  the  owner 

are  at  a  distance  when  the  fire  happens,  having  delegated 

thflit  care  to  persons  on  the  spot,  it  seems  to  me  that 

the  hundred  are  entided  to  information  from  the  perswis 

on  die  spot^  they  being  the  persons  most  capable  of 

giving  the  information  required,  and,  therefore^  being 

^  the  persons  having  the  care  of  the  premises'*  within  the 

meaning 
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1 825.       meaning  of  the  act  of  parliament.    Mr.  Festing  lived  at 


The  Duke  of   ^  ^Ustance  of  a  mile  and  a  half  from  the  premises  where 

SoMiRSKT     the  fire  happened ;   be  therefore  could  not  give  any 

Tbe  Inbabit-    information  which  coold  lead  to  the  discovery  of  the 

Blui.       o&nder.    It  seems  to  me,  that  it  would  have  been  more 

proper  to  examine  the  under-steward,  who  superintended 

the  executive  part  of  the  work^'for  be  would  be  more 

likely  to  know  who  were  the  persons  who  committed  the 

fact    But  there  were  persons  on  the  farm  who  were 

•  employed  in  getting  in  the  bay,  and  bad  the  use  of  the 

bam  and  stables.  Th^  had  a  part  of  the  care  of  the 
premises  delegated  to  them  by  the  steward.  They  were 
more  likely  than  either  the  steward  or  under-steward 
to  know  who  the  persons  were  who  committed  the 
ofience.  It  seems  to  me^  that  construing  this  clause  of 
the  statute  with  reference  to  the  object  the  legislature 
had  in  view  in  the  examination  required*  they  were  the 
persons  having  the  care  of  the  premises  within  the 
meaning  of  the  act  of  parliament,  and  ought  to  have  been 
examined;  and. not  having  been  examined,  I  am  of 
opinion  that  there  was  not  in  this  case  that  examinatkm 
on  oath  of  the  servant  or  servants  required  by  the 
statute,  and  consequently  that  the  plaintiff*  is  not  entitled 
to  recover. 

HoLROYD  J.  I  am  of  opinion  that  neither  the  terms 
nor  the  spirit  of  this  act  of  parliament  have  been  com- 
plied with.  Whei*e  a  servant  has  the  care  of  the  pre- 
nuses  he  ought  to  be  examine ;  and  where  the  premises 
are  under  the  care  of  several  servants,  they  ought  all  to 
be  examined  as  to  their  knowledge  of  the  transaction, 
or  it  ought  to  be  shewn  that  tliey  had  no  means  of 
knowledge.     Here  there  was  au  examination  of  the 

stewards 
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stewndf  who  liad  the  superintendeiice  of  the  property).       1825. 
but  neither  the  undeiHBtewttrd  nor  the  persons  who  had    -[j^Jpj^of 
possession  of  the  bam  and  used  the  stables  dn  the  fiurm      Sombesr 
were  examined.  They  were  the  persons  most  liliely  to  be    Tb«  ini^v 
tble  to  give  infbrmationy  and  they  had,  to  a  certain  de-       Mbrb. 
gree^  the  care  of  the  premises  at  the  time  when  the  fire 
happened.    Hiey  not  having  been  examined,  and  it  not 
being  shewn  that  they  had  no  knowledge  of  the  trans- 
adioa,  I  think  that  the  act  of  parliament  has  not  been 
ooropUed  with,  and,  consequently,  there  must  be  judg^ 
ment  of  nonsuit. 

Iattledalb  J.  concurred. 

Judgment  of  nonsuit. 


Knowles  and  Others,  Assignees  of  W.  Gilpin, 
a  Bankrupt)  against  Sir  A.  Maitland,  Bart. 

ASSUMPSIT  for  goods  sold  and  delivered  by  the  By  power  of 
**  •;  attorney,  the 

bankrupt  to  the  defendant.    Plea,  general  issue,  colonel  of  a 
At  the  trial  before  Abbott  C.  J.,  at  the  London  sittings  ported  a.  b. 
after  last  HUaty  term,  the  jury  found  a  verdict  for  the  lawful  agent 
plaintiffi  for  16302.  damages,  subject  to  the  opinion  of  ^^^'" 
this  Court  upon  the  following  case :  |^*  ^^^ 

A  conunissioQ  of  bankrupt,  bearing  date  the  1st  of  ^^f  !^^ 
Anil  1819,  was   duly  issued   agamst  Gilpin^  under  oftbeforecsaii 

*  •  such  pay  and 

allowances  as 
n^ht  bteoma  d«e  and  payable  unto  him,  the  colonel,  the  commlnioned  officers,  non-com- 
iiiisiiimeil  oSkeiiy  and  privates  of  the  regiment.  A»  JS*  having  received  a  sum  of  money 
from  the  paymasfcr  general  under  this  authority,  afterwards  benune  banknipt,  the  colonel 
being  then  indebted  to  bim  for  clothing  furnished  to  the  regiment :  HeU,  that  A,  B.  must 
be  tskcn  to  have  received  the  money  from  the  paymaster  general  in  his  character  of  agent 
to  the  colonel,  and  that  the  latter  was  entitled  to  set  off.  In  an  action  brought  by  the  a^ 
signees,  for  a  sum  due  for  clothing,  the  monies  received  from  the  paymaster  general  by  tlic 
a^cnl  befisre  his  bankruptcy.  • 

which 


M[j:«Ue»II». 
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jivinii  ihe  irat  a^ndged  -to  Ise  a  bfarkrupt,  and  the 
liiMBtiTi  w&te  dwcu  his  awigmcj.  Tlie  deSBodaatf 
biftre  and  at  >Clia  time  of  the  faanknipti^  of  Gilpinf 
warn  tlw  ieotoMl  of  ills  late  migesty's  foity-oibdi  regiment 
ef  iafintcy.  The  IsaiikBapt^  beSxt  and  mtil  his  bank- 
faptqri  was  agentof  the  aaid  ferty-Binth  regiment  of  in* 
faaiPji  faavttig  been  appointed  to  be  snch  agent  by  the 
defindant,  as  such  voloneiv  4mder  the  usual  power  of 
MonUBjif  bearing  date  the  S3d  of  Mitrek  l-SM.  Gil^>if§, 
hisSoie  his  bankroptcyt  sold  and  delivered  lo  the  deftiid-> 
ant  goods»  to  and  for  tlie  use  of  the  defendant^  to  the 
amount  of  IGBOl^  consisting  of  clothing  for  the  forty- 
ninth  regiment.  Whilst  QUpm  was  such  agents  and 
befose  his  banknqptcyy  he^  in  his  capacity  of  snch  agent, 
reodvedfrom  the  paymaster-gaieral  of  his  majesty's 
forces  divera  sums  of  monqr,  ezceedmg  the  said  sum  of 
16502.  and  did  not  account  for  the  same.  The  defend- 
ant did  not  pqr  die  sakl  sum  of  16502^  and  the  same 
was  st31  due  and  owing  to  his  present  majesty. 

The  foUowing  is  the  form  of  the  usual  power  of  at- 
torney by  which  the  agent  of  a  r^ment  is  -appointed 
by  the  colonel,  and  of  the  pospirer  of  attomqr  from  the 
cdlond  under  Which  the  agents  of  regiments  receive 
money  from  tlie  paymaster-general  of  his  mtgesty's 
foroesy  fmd  the  Ibrm  of  the  power  of  attorney  under 
which  Gilpin  was  appmnted  agent  of  the  forty-ointfa 
regiment  byAe  defimdant:  ''  Know  all  men  'by  these 
presents^  dmt  I,*die  honorable  A.  Maittand^  general  in 
.the  army,  and  colonel  of  his  msgesty's  forty-ninth  tagi'- 
menttff  fto^  have  made^  ordained,  constituted  and  ap- 
pointed, and  do  hereby  make^  ordain,  constitute  and 
lappaint  Wl  iGU^pm,  <o^  Ac*,  mytme^andiawfid  agent  or 
attorney  for  me^  in  my  namei  to  ask,  demand,  and  jbo- 
omi^  -of  and  from  the  right  honorable  the  paymaster 

20  or 
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or  pilMiiri.ni  gimril  of  hh  >iin)ai^i  fapC6»  or  of  md  1895. 
fiNM  the  pi^Fiiutttttr  or  piyinagtori  geaeral  of  ihe  aaM 
fimoi  frr-the  tinebeiii^  or  of  aad  from  whoMsooKeroUft 
AeipqfBMOl  tlieMof  doth  or  oitf  ooooam,  all  jnoh  {Mrf 
ad^oiloifaiHM  at  nowoite  or  miiy  h&naAK  beoono  dot 
Hid  9qF«Uo  sDto  me^  iho  oomminioMd  «ffioeii»niQ»> 
criDsuMioiMd  offioaE%  Md  private  meo  of  die  afiNreittU 
nipaiaity  or  nntodieoflkars^aiidiiieiiof  oiqroliieti^ 
g^BMDtf  troopt  or  oompany^  to  the  Gommaiid  of  which 'I 
Bwy  be  gppfAiModf  or  any  other  piqr  that  is  or  may  be 
4m  10  ne^  diher  as  a  atiilttary  or  civil  c&ce^  and  pay^ 
donaiiDa^  or  oUOafance  I  mi^  be  tetkled  to  from  bia 
mtgmlt^^  lwca'inry»  daeheqaai^  ordoaM^  or  other  ipMic 
d^pailBBCB^  aad  abo  aiqf  priae  mmef  -that  I  may  be 
ealided  tOf  of  whalMever  daacvipftieii.  And  upon  re^ 
edpt  dieraai^  U>  gWie  and  ccecwte  ancdi  aoouittaiicea  and 
dirthargft  tea  4nay.  be  Beeeaufyiigrantiog  by  thaaepre- 
aMtatdMo  the  smd  W.  GUpm  toU  power  and  «iifthoril|r 
iB^Mpvattiiai^.aafii%andcflfeetaalfy.toaU  intaitta  and 
ptapoaaf 'ailoijwelf  oottld  or  might  have  had  if  these 
pwaoli  had  not  been  made^  hereby  ratiQ^ngand'Con- 
fani^  all  and  whatsoever  my  aaid  agent  or  attomcgr 
BMy*lafilrfiillgrdb4Nr  cause 'to  be  done  tby  w)tne  theaecC 
in  fPitnesa,  &0.  it.  Mntfdla^»  &c" 

ArgeaMd  order  isaned  by  bb  hite  mijesty  on  the 
MthoCJi^^  1760^  and  still  in  fiiroe^  aaer  reciting  that 
a  board  of  .genetal  offiters  had  repdrtad  to  his  migesty 
thattbcgr  had-not  been  able  to  discover  any  better  mo* 
ihad  of  "iftnriating  Ihe  inconveniences  which  might  nrise 
lipdn^^diedeadi  of  agents  40  segimentSy  than  by  die 
eoleoara  4n|tuig  a  sniBciait  seonrity  by  a  deposit  'Of 
manegf^  or  'by  'ihe  kgent  lasting  ^a  aum  in  -the  ipnblic 
fiinda^  in  the  names  of  tmslaesp  ^ipliodble  ^opon  «the 
^tfmmnA  of  thc  colonel  to  ^nudce  good  any  dafiriiwMy 

arising 


176 
1835. 

Kkowlis 

ngubui 

Maitlaiib. 


CASES  IN  EASTER  TERM 

arising  from  the  &ilure  or  death  of  the  agent,  stated,  that 
his  majes^,  agreeably  to  the  opinion  of  the  board, 
most  look  upon  the  colonel  as  the  only  person  account* 
able,  not  only  fijr  the  pay  of  his  regiment,  the  regipiental 
funds,  and  other  money  with  which  the  agent  is  usually, 
entrusted,  but  also  for  every  obstruction  and  inconveni* 
dice  which  might  arise  to  his  majesty's  service  from  the 
death  or  fiiilure  of  the  said  agent* 

* 

CampbeUf  for  the  plainti£&«  The  defendant  is  not  en« 
titled  to  deduct  the  money  received  by  Gilpin^  either 
under  the  statute  of  set-off,  or  under  the  statute  5  6. 2. 
c.  80.  $.  38.,  rdating  to  mutual  credit.  The  defendant 
was  indebted  to  the  bankrupt  before  his  bankruptcy. 
The  bankrupt  was  not  merely  agent  of  the  defendant, 
but  agent  of  the  r^ment  by  the  appointment  of  the 
defendant,  and  as  agent  for  the  regiment  of  which 
the  defendant  was  colond,  received  a  sum  of  money 
for  which  he  had  not  accounted  at  the  time  of  his 
bankruptcy.  That  sum  so  received  by  him  constitutes 
a  debt  due  from  him  to  the  crown,  and  not  from  him 
to  the  colonel.  The  latter  was  only  surety  for  the 
debt  of  the  agent,  and  not  having  paid  the  debt  has 
no  daim  upon  the  estate  of  the  bankrupt.  The  agent 
of  a  r^ment  b  a  public  officer,  accountable  to  the 
crown  for  all  the  monies  he  receives.  Besides,  he 
is  the  agent  for  all  the  individuals  in  the  regiment^ 
and  accountable  to  them  for  the  monies  which  he 
receives  on  account  of  each  individuaL  By  statute 
45  G.  d.  C.58.  &  21^  agents  of  a  r^ment  are  required 
to  make  up  annual  accounts,  and  the  balance  due  to 
or  fit>m  the  public  is  to  be  struck,  and  the  accounts 
are  to  be  transmitted  to  the  office  of  the  secretary  at 
war,  and  a  copy  to^  the  paymaster  of  the  forces.     By 


22 


section 
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section  2S.,  the  balance  a^tted  by  the  aooount  to  be       1825. 
doe  to  die  public^  is  to  be  considered  a  ddbt  due  to  hb       *~~ 

,  KvrowLis 

Huges^  of  reeonL  It  is  clear,  therefiNre,  that  money  agamm 
vsoeifed  by  the  agent  and  unaooounted  for  constitutes  a 
dsLi  doe  to  the  crowni  and  that  payment  of  the  money 
to  die  ocdond  wonld  not  discharge  the  agent.  He,  if 
otlled  upon  by  the  crown  to  pay  it,  must  account  to  the 
omni*  The  ookmel  is  a  mere  surety  until  the  moroy 
is  paid  to  the  crown* 

Tbnidj  eontii.  The  defendant  is  entided  uxkler  the 
Stat  5Q.9.  c.  SO.  S.2S.  to  daim  a  deduction  for  the 
maotBf  received  by  the  agent,  and  unaccounted  for.  The 
igeot  is  appointed  by  the  eolondy  and  may  be  dismissed 
hy  Hau  He  was  the  servant  of  the  colonel,  and  re- 
emed  this  0K»qr  under  the  power  of  attomqr,  by  which 
iastimueut  he  was  authcnrised  to  receive  for  the  colonely 
sod  in  his  npme,  all  such  sums  of  monqr  as  became 
doe  oririioidd  become  due  to  him  from  government 
He  tt  artopped  by  th^  deed  from  saying  that  he  did 
not  recetve  the  money  as  the  agent  of  the  colonek 
Then  having  so  received  it,  a  debt  became  due  from 
him  to  the  colond,  for  which  the  latter,  might  maintain 
m  action  for  money  had  and  received ;  and  it  would  be 
no  answer  to  that  action  to  say,  that  the  colonel  had  not 
paid  the  money  to  government.  It  appears  dearly,  by 
die  order  of  1760,  that  the  crown  looks  upon  the  colonel 
only  as  accoimtable.  Then,  independently  of  the  stat 
45  6. 3.  e.  5S^  there  can  be  no  doubt  that  the  agent 
the  balance  to  the  coIoneL  Does  that  statute 
any  alteration  in  the  relative  condition  of  the 
?   It  is  clear,  that  the  twenty-first  section  does 

Vol.  IV.  N  not 
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not  vaiy  the  reladon  in  which  tlie  agent  stood  to  the  oo» 
looel,  for  that  section  onljr  compels  the  agent  to  make  up 
the  aoconnts  ammally.  By  section  22«»  whenever  a  ba*- 
laoce  shall  be  admitted  to  be  due  to  the  public,  the  pay- 
master-genend  may  require  him  to  pay  it  into  the  bank, 
and  iT  it  be  not  paid,  tlie  same  shall  be  considered  as  a 
debt  on  record  to  the  crown.  Before  it  can  be  consi* 
dered  a  debt  due  to  the  crown,  two  things  are  therefore 
necessary  under  this  statute;  first,  that  a  balance  should 
be  admitted  to  be  due  to  the  crown ;  and,  secondly,  that 
die  paymaster^ipeneral  should  require  the  money  to  be 
paid  into  the  bank.  Now  in  this  case  no  balance  has 
been  admitted  by  the  agent  to  be  due  to  the  crown,  nor 
has  the  paymaster^general  lequired  the  same  to  be  paid 
into  die  bank ;  therefore,  this  section  does  not  alter  the 
relatiTe  situation  of  the  parties;  and  if  no  debt  was  due 
tohiamajes^  on  record,  then  the  old  debt  (othecoloiiel 
renuuned.  In  the  tseen^^fifth  section  there  is  a  proviso^ 
^  that  nothing  therein  contained  .diall  extend  to  eai:oDa» 
tate  the  colonel  ftom  any  lialttli^arising  from  any  foilnre 
or  deficiency  of  the  agent''  Therefore  it  is  no  answer, 
that  the  crown  has  not  enforced  the  demand  against 
the  ooloneL  If  the  agent  had  not  been  a  baidcropt  it 
is  clear  that  it  would  not  have  been  an  answer;  the 
agent  must  have  brought  faimadf  within  the  twenty- 
second  section,  and'  die  assignees  cannot  be  in  a  better 
situation  than  the  bankrupt. 

Cwr.  cdv.  vuU. 


On  a  subsequent  day  the  judgment  of  the  Conrt 
delivered  by 

Baylet  J.    This  was  an  action  brou^t  to  recover 
1650/.  for  army  clothing,  which  hod  been  fiiniished  by 

21  Gilpin^ 


Kifowiat 
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Oilfifh  ^  bttikntpt,  (wboMfltsii^neei  the  plaintiffs  worfO  1825. 
to  the  regitnent  of  which  Sir  Ai  MaiHand  was  the  coloHsL 
The  question  was^  wheth^  by  the  5  0. 2.  e.  SO.  5.29. 
the  ddbidant  was  edUded  Co  insist  on  a  set-off  on  the 
grottnd  that  Qaphh  the  bankrupt,  had  in  his  hands  a 
imich  larger  sum  bdonghig  to  the  defendant  than  the 
iofii  of  If^miL  On  the  part  of  the  plamtiff,  it  was  in- 
Aled  that  the  defendant  stood  merely  in  the  character 
tf  a  surety  for  QUfin^  and  that  until  he,  the  defendant, 
had  pud  the  mobey,  he  was  not  entitied  to  set  it  oC 
On  tfae  other  hand,  it  was  insisted  that  the  defendant's 
cfcarwCer  Wat  not  properiy  that  of  a  surety  but  of  a 
pfiHfC^iaiy  and  that  Gilpin  was  to  be  considered  as  his 
igsfl^  and  Aat  when  Qilpin  recerred  these  monies  from 
yvenuiieat^  they  were  received  by  him  in  the  character 
cf  sgnt  of  the  defendant.  The  rdation  in  whic^  OH* 
l^a  stood  to  the  delendoit  dqiends^  as  between  tliem,  on 
die  oattire  of  Aeappdintment  by  which  OOpin  was  con* 
sCHntied  eUber  the  ligeht  of  the  r^ment  or  of  the  tolo* 
aeL  Itmay  be  Very  possible^  that  with  reference  to  the 
public^  he  auj  stand  in  one  relation,  and  with  reference 
p  the  defendant  he  may  stand  in  another.  The 
Iqg^datore  oonsUers  the  colonel  as  the  person  to  whom 
they  hare  a  right  to  look  in  the  first  instance,  but 
when  we  refer  to  several  acts  of  parliament,  we  find 
the  agent  is  made  not  only  amenable  to  the  public, 
hot  to  the  di&rent  persons  in  the  regiment  for  that 
portion  of  money  received  by  him  as  agent,  which 
oog^  to  be  dbtriboted  to  those  different  persons.  The 
statutes  45  O.  S.  c.  59.,  and  23  6. 3.  c.  50.  s.  14.,  and 
tile  amntfJ  mutiny  act,  ^ew,  that  as  between  the  public 
sBd  tiie  agent,  and  as  between  the  individuals  of  the 

N  2  regiment 
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1S25.      regiment  aiid  the  agent,  the  agent  is  to  be  considered 
„  as  the  agent  for  the  regiment  and  for  the  individuids ; 

Kmowus  ^  ^ 

agamu  and  that  the  agent  is  amenable  to  the  public,  and  to 
the  individaals  of  the  r^ment  for  the  sums  which  he 
from  time  to  time  receives.  But  although  these  acts  of 
parliament  contemplate  the  agent  as  amenable  to  the 
public  and  to  the  individuals,  we  must  collect  in  what 
relation  tlie  agent  stands  with  reference  to  the  colonel 
from  the  nature  of  his  own  appointment*  Looking  at 
the  instrument  executed  in  this  case,  it  is  not  properly 
an  appointment,  but  a  power  of  attorney  which  passed 
between  the  parties,  and  it  shews  us  in  what  relation 
they  agreed  to  stand  to  each  other.  (The  learned 
Judge  then  read  the  power  of  attorney,  and  proceeded 
as  follows.)  This  is  a  common  power  of  attorney  by 
the  colonel,  treatinjg .  Gilpin  .as  his  constituted  agent, 
empowering  him  for  him  and  in  his  name,  to  ask, 
demand,  and  receive  all  sums  of  money  of  whatever 
kind  which  may  be  due  to  him.  It  is  all  to  find  its  way 
into  theagentfs  hands.  We  think,  after  the  agent  has 
been  constituted  by  such  a  power,  it  is  not  competent 
for  him  to  convert  the  right  of  the  person  by  whom  he 
was  appointed  into  that  of  a  surety,  and  to  consider 
himself  in  the  character  of  prindpal  in.  respect  of  the 
money  received.  He  must  be  considered  as  agent^.  ex- 
cept so  far  as  the  interests  of  the  public,  and  the  in- 
dividuals in  the  regiment,  may  make  it  improper  and 
inconsistent  with  the  duty  he  owes  the  public  or  tliose 
•individuals,  that  the  relation  of  principal  and  agent 
should  subsist  between  the  parties.  Now  in  this  case^ 
so  £ir  from  interfering  witli  die  interests  of  the  public, 
or  of  any  individual  in  the  regiment,  it  seems  to  me 

quite 


Maitlanb. 
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quite  clear^  that  the  allowing  of  the  setpofF  in  ques-      .1825. 
tion  is  beneficial  to  the  public  and  to  the  individuals      

Kwowurs 

m  toe  regunent;  and  as  between  these  parties,  it  k  ^j'g^Mst 
exactly  that  which  the  plain  and  conunop  principled 
of  justice  would  require.  The  object  of  the  present 
actioii  i%  to  take  out  of  the  pocket  of  the  colonel  (fi>r 
certain  dothing  which  had  been  provided  by  the 
banknqpt  for  the  use  and  benefit  of  the  regiment) 
l^BOL^  in  ordeif  that  the  money  may  be  applied  not  to 
die  use  df  the  public^  nor  exclusively  to  the  use  of  any 
iadividiiab  in  the  regiment,  but  to  the  use  of  the 
general  body  of  creditors.  And  every  individual  in  the 
regiment  would  be  in  the  situation  of  a  creditor,  and 
would  be  entitled,  as  fiur  as  he  had  a  daim  on  the 
i^gen^a  proper^,  to  a  dividend,  and  to  a  dividend  only, 
whereas  the  allowance  of  the  set-off  rescucf^  this  1650k 
fiom  the  general  creditors,  leaving  it  in  the  hands  of  the 
coikmely  to  be  appnjfpriBted  by  the  colonel  to  the  pur^ 
pose  far  whidi  that  money  was  originally  issued.  The 
meam^  theiebre,  of  the  colonel  to  miswer  this  demand^ 
and  to  make  the  regimental  payment  are  bettered  to  the 
extent  of.  ISBOLy  if  the  set-off  is  allowed,  whereas  the 
poUic  interests  might  be  prejudiced  if  that  sum  of  money 
were  taken  out  of  his  hands,  for  he  is  accountable  for  it 
as  a  principal ;  it  is  a  fund  which  he  is  bound  to  pay 
over  for  public  purposes,  or  to  the  individuals  who 
nay  have  a  claim  on  the  money.  But  his  means  of 
paying  are  materially  diminished  if  that  sum  of  1650/. 
it  to  be  taken  out  of  his  pocket,  and  be  put  into  the 
pocket  of  the  general  body  of  the  creditors  of  the  agent. 
Then  what  is  the  justice  of  the  case  as  between  the 
colonel  and  his  agent  ?  The  agent  has  trusted  the  colonel 

N  3  with 
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IMS-       with  doihiiig  to  the  amount  of  1650/.»  but  the  oobnel» 
^^         OD  the  other  hand,  has  trusted  the  agent  with  the  receipt 
of  very  fau^  sums  of  money  to  a  much  greater  amount 
than  1650^1  for  iriiieh  be»  the  coloneli  is  accountable  and 
ffeq>onsibI%  in  respect  of  which  he  does  not  stand  to  the 
government  merdy  in  the  character  of  a  common  surety 
to  answer  for  what  Gilpin  nught  not  duly  account  foiv 
but  he  stands  in  the  character  of  principal  debtor  to 
government.    Then  it  would  be  most  unjust  to  say  that 
GUpm*B  creditors  should  be  entitled  to  take  1650L  out 
of  the  pocket  of  the  colonel»  and  that  he  should  be 
left  to  pay  the  whole  o£  that  sum.    It  has  been  said^ 
and  rightly,  that  as  to  QUpiHj  this  does  not  discharge 
him  from  being  called  upon  by  government  for  the  pay- 
ment oi  the  money.    That  is  very  true»  and  if  he  should 
hereafter  be  caUed  upon,  he  would  have  a  remedy  agamst 
the  colonel  to  the  extent  to  which  his,  GUpin%  estate 
ivould  be  made  liable.    But  it  seems  to  me,  that  he 
cannot  require  that  this  money  should  be  taken  out 
of  the  packet  of  the  colonel,  unless  be  shews  he  has 
paid   government  the  money,   or  has   redeemed   the 
colonel  from  that  liablity  to  which  he  otherwise  would 
be  subject     It  appears  to  m^  that  before  he  demands 
justice  he  ought  to  do  justice.     I  have  not  observed  on 
the  particular  nature  of  this  debt  to  Gilpin^  but  I  cannot 
help  thinking  that  the  character  of  the  debt  is  a  very 
material  circumstance :  it  is  not  a  debt  contracted  for 
the  purposes  of  the  colonel,  but  it  is  a  regimental 
debt ;  it  is  a  debt  contracted  by  him  in  his  character  of 
colonel  to  the  r^ment,  and  that  money  was  not  to  be 
pfud  out  of  the  private  funds  of  the  colonel,  but  out  of 
the  public  money  which  from  time  to  time  is  issued 

for 
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for  tlie  use  of  the  regiment ;  and  if  Gilpin  had  remained        1835* 
solTent,  the  colonel  would  have  had  a  right  to  give        ~ 

KwowuEt 

an  order  tor  payment  out  of  the  public  money.        agahut 


And  he  might  Imr^  stU,  yoo  are  not  io  pay  yourself  for 
that  dothi^  without  such  an  order  being  given.  The 
frfwNrtlial  JQ^Iiofe  of  Ibti  case  h^  that  the  baDkmptqr  of 
QS^mAQQid  aaktt  M  diflerence  ia  ttuM  req^ect^  but 
that  the  oobiwl  thoidd  be  emttkd  to  tihe  sel-Ki£ 
Looking  at  the  iorm  of  the  initmmeBl  by  mUAy  and 
hf  whick  akne  Q^pin  was  cooslitutcd  die  i^^t  ie  thia 
peitieidar  caae^  we  act.eC  epinioa  that  die  cokmel  waa 
fmifftffl  to  leak  ott  him  as  bainff  his  aMOt*  that  the 
maoey  he  leceinKl  is  to  be  considered  as.  reodved  by 
hhe  to  the  uaa  of  the  cdlond^  excqit  ae  fiup  aa  the  »- 
tcMsts  ef  die  TpMiCf  or  that  of  the  odier  iedividoala 
of  the  lighiient  wouU  mdie  k  inconsistent  with  hie 
daty  toAeDV  that  that  lehtioiL  ahonlit  subsist  between 
die  pasdea.  Fm  tbsae  raasow  we  are  of  opinkn  Ikal 
the  present  action  cannot  be  maintained^  and  consequsodgp 
a  nonsuit  must  be  entered. 

Rule  for  a  nonsuit  made  ahsolttte* 


MAnLANB. 
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1825. 


The  KiMO  against  F.  Wing. 

aguDitaiior.  in  the  parish  of  JtfiJ&TiAoB^  in  tbe ownty of  iSt{^^ 

der  nv  divert* 

ingafootfrqr    an  order  for  diverting  a  public  fixitway  v/bs  made  by 
border  was     two  justioes.    On  the  8th  of  jfyril  following,  JP.  Wing 


Slot  HiWi  witb  •  <•  «  V  rw^i. 

tbe  derk  of  the  tS^^^  Botioe  of  appeal  to  the  next  quarter  sessions,  ine 
f^lSt^^  order  was  never  filed  with  the  cleric  of  the  peace  for  the 
^  mniTiL  P^^P^^^  ^^  Confirmation  and  enrolment,  and  on  the  28th 
before  the  next  of  April  the  two  justices  gave  the  appellant  notice  that 
Bioni^gmrethe   they  abandoned  the  order.    At  the  quarter  sessions, 

BppeiUai|t  notice 

that  Uiejrabaii.  holdeu  ou  the  3d  of  Moyf  F.JV*  applied  for  the  costs 

donedtheor.      .  j   u     l-       •  •        ^  -*.   i_-  i 

der:  Held,  mcurred  by  him  m  preparing  to  support  his  appeal, 

at  ieaiiofia  had  '^'he  jusUces  r^used  the  ^[^lication,  subject  to  the 

2^JSd?t^  opinion  of  thb  Court  as  to  their  power  to  grant  such 

w^^  oo8la» 

comofiireiMr.  *'*''""^ 

log  to  try  the 

appeal.  ^^ 

SeoMtt         .  B.  Jndrem  in  support  of  the  older  of  sessions.    The 

thatUier^ht  .  ,  ""  .  ^  ,  ^  ^ 

of  appeal  question  turns  on  the  construction  of  the  BB  G.  S.  c.  68. 

oSiCTdepeiida  ^*  3.  for  the  right  of  appeal  is  ^ven  by  that  statute  alone. 
^55G^e.  68.   'I'he  13  6. 3.  c.  78.  s.  19.  is  repealed  by  the  first  section 

^izG.  T  ^^  ^^  ^^  ^-  ^*  ^*  ^^-^  ^^  *®  *"^  section  of  the  latter 
c.  78.  fc  80.       Q^  gives  the  appeal,  but  does  not  give  any  power  to 

award  costs  under  the  circumstances  of  this  case.    Even 

supposing  no  part  of  the  13  G.  3.  c.  78.  to  be  repealed, 

still  it  is  to  be  observed,  that  it  contains  two  i^peal 

clauses,  the  nineteenth  and  eightieth.    The  nineteenth 

gives  an  appeal  in  cases  relating  to  the  stopping  up  of 

highways,  and  says  nothing  about  costs.     The  eighdeth, 

which  is  more  general  in  its  terms,  excepts  out  of  its 

operation 
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operation  those  cases  in  which  a  remedy  had  been  pro-        1825. 
by  the  former  parts  of  the  act    This  was  amongst 


Batley  J.     I  am  of  opinion  that  the  decision  of  the 

JQsdces  at  sessions  was  right     The  order  for  diverting 

the  footpath  was  made  under  the  55  G.  3.  c.  68.,  which 

repealed 


Wno. 


The  Kf  no 

those  cases.  Again,  the  eightieth  section  requires  notice  Sif^^ 
of  appeal  to  be  given  within  six  days  after  the  cause  of 
i^jpeal  arises ;  here  the  order  was  made  on  the  5th  of 
Bbrdk,  and  notice  of  appeal  was  not  given  until  the  Stb 
ctjfynl:  the  eightiedi  section  also  requires  the  appellant 
10  enter  into  a  recognizance  to  prosecute  the  appeal ; 
none  sodi  was  entered  into.  The  appeal,  therefore^ 
rested  entirely  on  the  55  6. 5.  c.68.  s.  9.,  or  the  13  G.  S« 
c.  78.  u  19«9  and  neither  of  them  authorises  the  justices 
to  give  the  costs  now  sought  to  be  recovered. 

Dover  oootriL  The  BSQ.S.  c  68.  is  merely  a  sup* 
phmoital  ac^  and  must  be  constroed  together  with  the 
IS  G.  9.  c,  78.  both  bemg  made  in  pari  materia.  It  re^ 
peak  the  19th  section  of  the  preceding  act,  and  thai 
bang  miPfiid,  the  general  rif^t  of  appeal  given  by  the 
eightiedi  section  of  the  IS  G.  3.  e.  78.  is  rendered  appli- 
caUe  to  this  case.  Had  the  right  of  appeal  depended 
on  the  ntneleenth  section,  it  must  have  be^  admitted 
dttt  the  jusdoes  had  no  power  to  award  the  costs  of  pre- 
pani^  to  try  the  appeal,  but  they  have  such  power 
mbae  the  appeal  is  under  the  dghtieth  section.  C-^^^ 
2gf  J.  Suppose  the  appellant  had  given  notice  of  aban- 
doning his  appeal,  how  could  the  respondents  have 
recovered  the  costs  incurred  in  preparing  to  resist  it  ?] 
The^josdces  have  the  same  power  of  giving  costs  to 
either 
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1825;  fqieoled  the  13  G.  3.  c.  78.  1. 19.  The  SB  G.  3.  c.  6S^ 
5. 3.  gives  an  appeal  in  certain  cases ;  but  that  clause 
is  silent  as  to  costs.  It  is  clear,  therefore,  that  the 
justices  could  not,  by  virtue  of  that  statute,  grant  to  Mr. 
ffitig  the  costs  fi>r  which  he  applied.  But  it  is  said  that 
they  had  power  to  do  so  under  the  13  G.  3.  r.  78.  s.  SO. 
Tlie  nineteenth  section  of  that  act  was  applicable  to 
cases  of  diverting  highways,  and  the  eightieth  section 
only  gave  an  appeal  where  no  q>ecific  remedy  had  be-> 
fiire  been  provided.  But  supposing  that  exception  not 
to  exist,  still  that  section  requires  notice  of  appeal  to  be 
given  in  six  days  after  the  matter  complained  of  shall 
arise.  That  was  not  complied  with  in  the  present  case. 
Neither  was  any  recognizance  entered  into,  which  is  also 
required  by  the  eightieth  section,  and  that  is  essential  in 
order  to  ^ititle  the  appellant  to  costs ;  &»*,  otherwise,  if 
he  failed  to  proseaite  the  appeal,  the  justices  would 
have  no  power  to  give  costs  to  the  respondents.  And^ 
therefore^  whether  in  this  case  the  right  of  appeal  de-* 
pended  on  the  19  G.  3.  c.  68.  f.  80.  or  the  65  G.  3  c.  68* 
5. 3.  is  of  no  importance  for  in  neither  case  had  the  jua- 
'tices  at  sessions  power  to  award  costs  to  the  appellant.  : 

HoLROYD  and  Ijxtl£I)al£  Js.  concurred. 

Order  of  sessions  confirmed. 
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1825. 


HoGHBS,  Gent,  one,  &c«,  against  Stathav, 

Gent,  one,  &c. 

A  8SUMPSIT  on  an  agreement,  wherry  fiur  eertain  An  Mtomej, 
cwiaidcrationg  tberao  menUooed,    the  defiaDdant  derkofthe 


(who  was  towo-derk  of  the  borougli  oi  LkerpoU)  BgnoA  b^!!^JfL 
ta  dkaelve  a  partnenhip,  then  existing  bdbw^tn  tba  j^^^^^'^h. 
plauilil^  hinad^  and  one  JFbOer^  to  pay  the  plaintiff  J^j;;^^ 


70aoL,  ^and  to  ose  all  his  best  endeavours,  and  exers  r^!cfaj»da.  • 

uted  between 

dse  bis  kifiuenoe  to   procure  the  prosecotioos  Sir  bim  and  two 
fidooy^  arising  in  the  town-clork's  office^"  tobegtven»  entered  into  m 
ooefimnb  U^  the  jdaiotifl^  and  one  fiMirtb  to  eaeh  of  ^^'tooMo/ 
direa  ociier  persons  therein  mentioned.    Breaeb,  that  certain  rarn'of 
afar  the  nuddog  of  that  i«iminenl»  divers»  to  wit,  Z^^ 
lO^OOO  pnQsaoations  fpr  fi^ny  arose  in  the  said  office  of  "1^^^ 
the  townrckd^  oSJUverpoolf  whereof  the  defendant  bad  <^  ^^th  of 

the  "■      " 


notice  but  wonid  not  use  all  bis  best  endeawurs  and  ^o°s  arising  in 

.  ..         .     u     tbetown^lerlt's 

esforcise  nis  uiflnence  to  procure  such  prosecutions  to  be  office,    in  an 
divided  aocordiog  to  the  agreemeut,  but,  on  the  contrary^  on  UiU  Igno- ' 
Gtrried  on  the  said  prosecutions  in  his  own  name,  and  ^"^'tiuatbe 
OD  his  own  behalf,  and  for  his  own  benefitt    Plea,  gene^  Se^bwoughof 
ral  issue.     At  the  trial  before  Hu/fec^B.,  at  the  Ziaitc^zs^  X.  commit 

•ome  olTeiidcrs 

£iflRsi^  assizes  1824,  an  agreement  in  writing  was  pro-  ^  ^  ^^  ^ 
duced,  which  corresponded  with  that  set  out  in  the  de-  scmioos,  othcn 

at  tho  county 

daration.     It  was  proved  that  the  defendant  was  town-  sessions,  and 

others  at  the 
eoooty  BMJigi :  Held,  that  the  agreement  extended  to  all  prosecutions  **  arising  in  the 
tovn-ckrk't  oflice,"  wherever  they  micht  be  tried,  and  that  letters  written  before  the  agrcc- 
aKnt  was  signed  could  not  be  g^en  in  evidence  to  shew  that  the  parties  intended  the 
ilgreemait  to  be  applicable  to  the  prosecutions  at  the  borough  sessions  only.  Held,  also, 
te  the  def«idant,  as  clerk  of  the  peace  of  the  borough,  could  not  legally  enter  into  such 
■a  agreement  as  that  set  out  in  the  declaration. 

Qxucrc,  'Whether  it  would  have  been  legal  bad  he  been  town- clerk  only,  and  not  clerk 
of  the  peace* 

clerk 
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* 

1825.       derk  otLiverpoolf  and  also  acted  as  derk  of  the  peace 

for  that  borough.     The  magistrates  of  the  borough  have 

ogaimu       power  to  Commit)  and,  in  &ct,  frequently  do  commit, 

SlATHAlC  *  1.1 

fdoDSy  in  cases  where  the  examinations  are  taken  m  the 
town-derk's  office^  to  be  tried  at  the  assizes  for  the 
coun^  of  Lancaster^  and  at  the  county  sessions,  as  well 
as  the  borough  sessions.  The  plaintiff  bad  always 
since  the  execution  of  the  agreement  had  a  full  fourth  of 
the  prosecutions  at  the  borough  sessions,  but  the  de- 
fendant had  conducted  for  his  own  benefit  the  prosecu- 
tions at  the  assizes,  and  the  county  sessions.  For  the 
defendant  some  letters,  written  by  the  plamtiff  before  the 
execution  of  the  agreement^  were  tendered  as  evidence 
to  shew,  that  the  parties  int^ded  that  agreement  to  ap- 
ply to  the  prosecutions  at  the  borough  sessions  only. 
The  learned  Judge  rgected  the  evidence,  and  bdng  of 
opinion  that  the  agreement  applied  to  the  prosecutions 
at  die  assizes  and  county  sessions,  directed  the  jury  to 
find  a  verdict  for  the  pIuntiiE  In  Mkhadmas  term  a 
rule  for  a  new  trial  was  moved  for  on  the  ground  that 
the  letters  were  improperly  rejected,  and  that  the  agree- 
ment did  not  apply  to  any  prosecutions  but  those  at  the 
borough  sessions.  The  Court  granted  a  rule  nisi,,  and 
at  the  same  time  intimated  a  doubt  as  to  the  legality  of 
the  agreement,  and  directed  that  point  also  to  be 
argued. 

Gross  Seijt,  Parkej  and  Patteson^  now^  shewed  cause. 
The  evidence  offered  to  explain  the  agreement  was  pro- 
perly rejected.  There  is  no  ambiguity  in  the  terms  of 
the  agreement,  and  yet  the  evidence  was  offered  to  control 
and  alter  it,  by  taking  out  of  its  operation  two-thirds  of 
the  subject  matter,  viz.  the  prosecutions  at  the  assizes  - 

2%  and 
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and  county  sessions.    The  letters,  too^  were  written       1825. 
beAxe  the  agreement  was  executed,  and  therefore  cai^       — — — 

1-11  1  HOOHM 

not  explain  what  was  the  inteotioii  of  the  parties  at  that  jagamti 
tine,  Cduntess  qf  ButiantPs  Gase(a),  Pickering  v.  ZXno- 
900.  (i)  Tboo,  secondly,  the  agreement,  tak^i  per  se, 
qifdies  to  all  prosecutions  for  felony  where  the  exa? 
minations  are  taken  in  the  town-derk's  office.  Whether 
Aey  are  afterwards  carried  on  at  the  assizes,  county 
sessions,  or  borou^  sessions,  cannot  make  any  differ* 
ence^  they  still  arise  in  the  town-clerk's  office.  The 
question  of  the  legality  of  such  agreements  was  deter- 
mined in Bu9m  ▼.  Qtgf.{c)  That  case  cannot  be  disr 
tiDgmshed  from  the  present  on  the  ground  that  this 
ffdates  to  criminal  prosecutions,  for  every  prosecutor  has 
a  ri{^  to  employ  any  peraon  that  he  pleiiBes  to  ccmduct 
the  prosccnlion»  The  defendant,  as  town-derk,  has  no 
ooQtiol  oter  the  proeecntkma;  thmre  is  no  du^on his 
pert  to  see  Ihem  properly  conducted;  his  duty  ceases  as 
soon  as  the  prisoners  are  committed,  and  the  witnesses 
are  bound  ofer  to  give  evidence.  There  is  not,  there- 
five^  any  thing  improper  in  this  agreement,  which,  is 
merely  to  recommend  the  plaintiff  to  the  prosecutors. 
The  olgection  arisbg  out  of  the  defendants  situation  as 
deric  of  the  peace  cannot  now  be  taken.  It  was  not 
urged  at  the  trial,  and  it  does  not  appear  on  the  record, 
that  he  is  clerk  of  the  peace :  if,  therefore,  the  decision 
proceeds  on  that  ground,  the  plaintiff  will  not  be  able  to 
take  the  opinion  of  a  court  of  error.  IBm/lejf  J.  The 
defendant  camiot  urge  the  objection  in  arrest  of  judg- 
ment, but  it  may  be  a  sufficient  ground  for  a  new  trial.] 
The  Q2G.2.  c.46.  5.14.  cannot  affect  this  question, 

(a)  5  Bfp*  26.  (6)  4  Taunt,  110,  (c)  4  East,  190. 

unless 
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imlesflf  it  be  made  out  that  the  dcTefidatit,  b^ing  clerk  off 
the  peace,  has  by  this  agreement  indiuBCtly  shared  the 
profits  of  the  proaectitkma.  But  the  agfeement  is  merely 
that  the  parttiefship  between  the  plaintifi^  defendant^ 
and  FoOer  should  be  dissolved^  and  that  defendant 
should  pay  a  certain  sum  of  moneyy  and  in  fntttre  re- 
commend the  plaintiff  td  prdsecuUlrs.  Whether  that 
recommaidatkm  weM  atttended  lo  or  not  would  make 
no  diflbmcer  to  the  defendant;  besides,  he  was  not 
enabled  f0  give  those  recommendations  as  derk  of  the 
pettee,  but  M  tcHMi^erk.  Paltnet  t.  Bate  {a)  certainly 
decided  that  an  assignment  of  the  profks  of  the  office  of 
derk  oPthe  peace  was  ill^al;  but  hetie  there  is  nd 
bargisin  for  any  shicre  of  the  profits  of  the  prosecutions ; 
nor  has  the  defendant  any  pecuniary  interest  whatever 
in  diteau  Independ^tly  of  }he  statute,  no  ol:gection  can 
be  made  to  this  agreement,  unless  on  the  ground  of 
eome  supposed  violation  of  publie  policy.  In  MeUiA  v. 
Bidkardsm  (&)  the  Court  of  C.  P.  seemed  to  thiiJc  that 
cases  of  that  description  have  been  carried  <juite  ftr 
enodght  '^  indeed  most  of  those  which  are  to  be 
ioooAf  and  which  were  then  cited,  are  very  distmguish- 
able  from  ^e  present  They  were  either  cases  wfaet^ 
persons  holding  public  mtuations,  or  having  a  publie 
duty  to  discharge^  agreed  for  a  pecuniary  consideration 
to  exercise  thdr  offices  in  some  peculiar  mode,  or  to 
neglect  that  duty,  as  in  Collins  v.  BlafUem{c)y  Lm^  v. 
Paine{d);  or  cases  of  brocage  of  offices,  as  in  Morrit 
▼•  M^Cidkxk  {e)j  Garfortk  v.  Fearon  {/) ;  or  where  Ae 
act  done  might  be  con^dered  as  a  firaud  upon  third 


(a)  2B.^B.  673. 
(f )  2  irdt.  347. 
\e)  Amh.  432. 


(6)  2.0fn£.229. 
\d)   miles,  571. 
if)  I  H.  Bl,  327. 


persons^ 
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penofos^tia  in  J^i^ordv.PresUm  {0)9  Card  y.  Hope  (b); 
wd  all  cases  relfUiog  to  brocage  of  marriagef  per  Lord 
Hardwicke  in  Lord  Chesterfield  v.  Jansen  {c) ;  and  several 
cases  OD  this  point  in  Fin.  Abr.  tit.  Marriage  (/).  This 
pontmci  does  uoi  fall  within  eith^  of  these  classes,  and 
is  tberefinre  free  fifom 


1«25* 


CdUmoM  (with  whom  was  Jlderson)  oontrft.  The 
igreemeo^  taken  per  se^  rdates  to  the  prosecutions  al 
tfie  boioii{^  sessions  oniji  and  it  was  reasonable  to 
suppose  that  die  defendant  would  be  willing  to  reoom- 
mend  die  plaintiff  to  the  prosecutors  in  those  cases,  for 
the  defendant  actii^  as  derk  of  the  peao0  could  4iot  con- 
duct them*  I^  howevert  the  meanh?^  of  fhe  agreement 
be  doubtful^  the  letteni  written  bj  the  plaintiff  ought  to 
htore  been  admitted  as  evidence  to  explain  it  Bot' the 
inain  point  fiir'  present  conMderation  is  that  wluob  wa$ 
SQggestad  bj  the  Court»  viz.  the  l^giiiXy  at  iU^galiQr  of 
the  agireemeoft.  It  oert^iidj  rektes  to  the  prosecutiona 
lit  the  boroiii^.  sessions,  where  the  defendant  is  d^ k  of 
4)k  pence.  As  to  them  the  contract  is  ill^pii  and  void 
hj  the  $2Cf.S..c;46.  ul^^  and  being  void  as  to  partt  it 
ia  void  in  toto*  H^  there  are  great  objections  to  the 
•greemeut  in  lespect  of  the  other  prosecutions .  also* 
The  46fendan^  as  town^-deric,  is  the  adviser  of  the 
sBUi(gJNltrates  in  all  cases  that  come  brfore  them»  and  is 
almofll  uiavoidably  considtad  by  the  prosecutors;  and 
lie  ooght  not  to  be  fettered  ia  giving  his  advice  or  re- 
commendation by  any  snch  agreement  as  this.  There 
we  many  cases  where  agreements  not  peohibited  by  any 
esqpresB  enactment  have  beea  held  void,  as  contrary  to 


(«)  s  7.  S.  89. 


(5)  8^4:0.661. 


(c)  S  Ve$.  leik  166. 


the 
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1825.       the  general  policy  of  the  law,  Cde  v.  Gibson  {a)j  Han- 
ingUm  V.  Du  Chatd{b\  Allen  v.  Heam.  (c)    [He  was 
affiuui       then  stopped  by  the  G)urt] 

Bayley  J.  I  am  of  opinion,  as  to  the  first  point, 
that  the  letters  weria  properly  rejected.  The  ofcgect  of 
them  was  not  to  shew  and  explain  any  latent  ambiguity, 
but  to  contradict  the  plain  meaning  of  the  bargain, 
which  was,  that  the  defendant  should  use  his  endeavours 
to  procure  for  die  plaintiff  one-fourth  of  the  prosecutions 
for  felony  ^  arising  in  the  town-derk's  office/'  I  agree 
that  the  defendant  was  at  liberty  to  shew  that  ofienders 
were  committed  to  he  tried  at  various  places,  and  tlien 
another  question  might  be  raised  as  to  what  prose- 
GotioDs  did  arise  in  the  town-clerk's  c&ce.  I  am  dis- 
poised  to  think  that  the  words  ought  to  receive  the 
lai]ger  construction,  which  was  put  upon  them  at  the 
trial,  but  it  is  unnecessary  to  determine  that  point  The 
first  two  grounds  for  this  application  ther^re  faiL  Bat 
I  tliink  that  there  ought  to  be  a  new  trial  in  order  that 
further  evidence  may  be  given  by  either  party,  as  to  the 
nature  of  the  defendant's  office,  so  that  the  effect  of  the 
22  6.2.  c.  46.  5. 14.  upon  this  bargain  may  be  better 
understood.  Upon  the  case  as  it  now  stands,  it  ai^pears 
to  me,  that  the  bargain  was  illegaL  That  statute^  which 
was  made  to  promote  the  impartial  administration  of 
justice,  enacts,  **  that  no  clerk  of  the  peace,  or  his  de- 
puty, nor  any  under-sheriff  nor  his  deputy,  shall  act  as 
a  solicitor,  attorney,  or  agents  or  sue  out  any  process  at 
any  general  or  quarter  sessions  of  the  peace  to  be  held 
for  any  such  county,  riding,  city,  town  corporate,  &c. 

(a)  1  Vet,  sen.  503.         {b)  1  Br.  Ch,  Ca.  124.         (c)  1  T,  JL  56, 

where 
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where  he  shall  execute  the  office  of  clerk  of  tlie  peace,  1825. 
or  deputy  derk  of  the  peace,  nnder-sherifi^  or  deputy, 
on  any  pretence  whatsoeTen**  |f  a  clerk  of  the  peace  is  ^ip^ 
not  to  be  du'ectly  concerned,  can  he  be  lawfully  con- 
cerned mdurectly?  If  he  cannot  directly  sell  a  recom- 
meodaficHi,  can  he  indirectly  receive  an  emolument  for 
it?  If  this  bargain  be  good,  why  should  not  a  tem- 
porary bfiigain  fi>r  recommendations  be  good  ?  But  in 
sudi  a  GBSCy  by  fiiyorii^  those  who  attend  to  the  recom- 
mcndatioosy  a  clerk  of  the  peace  might  make  them  mxx^ 
ndnaUe,  and  so  increase  his  profit  by  them  in  future. 
That  certainly  would  be  a  firaud  upon  the  statute*  Buty 
indepepdently  of  that,  I  should  feel  a  difficulQr  in  saying 
that  this  baigain  is  I^;aL  The  town  clerk  is  natunOly 
ooosnltcd  as  to  the  person  to  be  employed  in  conductilig 
prosecDlioiis^  rad  ought  to  be  in  a  situation  to  ^re  un« 
biassed  advice. 

;  HoLSon  i.  i  4k>  think  that  the  evidence  tendered 
was  properly  rejected.  It  was  ofiered  to  restrict  the 
sense  of  the  agreement  taken  per  se.  Upon  die  other 
point,  I  agree  in  thinking  that  there  ought. to  be  a  n^ 
trial. 

LiTTLEDALE  J.  wos  absent. 

Rule  absolifte. 
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The  Kino  against  The  Inhabitants  of  Oxford- 
shire. 


Indictment        T  NDICTMENT  for  nor  repairing  a  bridge  in  the 

against  a  coun-    X  coo 

,  ty  for  not  re-  county  otOsfordj  in  a  comifton  highway  leading  from 

pairing  a  bridge 

in  a  public  Bampiofij  in  that  county,  to  Bucktand,  in  Berkshire. 
that  by  a*  cer-  Hea  by  two  of  the  inhabitants  for  themsdves  and  the 
liament  for^'*""  J^t  of  the  county  (exoept  the  trustees  under  certain 
rwd"Stoin*'  ^"^  ^^  parliament  thereinafter  mentioned),  that  thqr 
diroctodtoia  ^^tS^^  ^^^  ^  be  further  prosecuted,  because^  by  a  cer- 
out  the  tolb      tain  act  of  the  1 7  G.  8.,  reciting  that  the  road  in  the 

thereby  granted  ^  ° 

in  repairing  the  indictment  mentioned  passing  through  certain  meadows 

roadsy  and  were   . 

empowered  to  and  over  the  river  /s^s  was  liable  to  be  overflowed,  &c., 
pair  bridges;  it  was  eiiacted,  **  that  out  of  the  tolls  to  be  collected 
in qnertionvru  by  virtue  of  that  act,  or  out  oi  the  first  money  which 
«rii^  midtr  should  be  borrowed  on  the  credit  of  tliem,  the  trustees 
^fUiat  acT^  should  pay  the  expenoes  of  obtaining  the  act,  and  should 
that  the  true-     apply  tlie  remainder  of  the  money  so  raised  in  erecting 

tees  were  liaoley 

and  ought  to     tumpikes,  and  amending  and  repairing  the  road,  and 

repair.     Repli- 
cation, that  the  should  have  power  to  make  and  keep  in  repair  all  such 

not  liable  to  causeways,  ditches,  &c.,  as  they  should  think  fit ;  and 
t^Uie  bridge  °'^  ^  build,  erect,  repair,  and  keep  in  repair  any  bridge 
pSlfc  mirpMCT  ^'  bridges,  &c.  which  act  of  parliament  was  to  remain 
in  »  Ptt***^c  in  force  twenty-one  years."  The  plea  then  shewed  that 
common  law      the  powers  of  that  act  had  been  renewed  from  time  to 

liability  to  re*       ^ 

pair  attached      time^  and  were  still  in  force,  and  then  averred,  tliat, 

upon  the  inha-  .  ^  * 

bitants  of  the      **  after  the  passing  of  the  first^mentioned  act,  and  under 

county  as  soon 

as  it  was  built,  and  that  the  plea  was  clearly  insufficient  to  exonerate  them,  as  it  did  not 

a?er  tliat  the  trustees  had  funds  adequate  to  the  repair  of  the  bridge. 

Seroble,  That  if  that  fact  had  been  averred  and  proved,  still  the  county  would  have  been 
primarily  liable,  and  must  have  taken  their  remedy  against  the  trustees. 

18  and 


OzfOEMIinBi 
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aad  by  Tirttie  thefeo(  to  wit,  om^  &c^  at,  &c^  the  trns*       18S5. 

tees  appoiiited  in  and  by  TirCiie  of  the  same  act,  did  first 

build  and  erect  the  said  bridm  in  the  said  indictment       tigauui 

^  ThelnhMl. 

mentioned ;  and  from  the  time  of  the  said  bridge  being  _  aoti  of 
80  bnilt  and  erected  by  diem,  they  the  said  trustee 
bitherto  have  repaired  and  kq)t  in  repair,  and  have  been 
liable  to  rqpair  and  keqp  in  repair,  and  during  all  that 
time,  and  still.of  right  ooght  to  have  repmred  and  kqpt 
in  repair  the  said  bridge^''  &c.  Rq)licatioo,  that  the 
trustees  in  die  plea  mentioned,  from  the  dme  of  the  said 
bridge  being  so  bnilt  as  afixresaid,  hitherto  have  not  been 
liahle  to  repair,  &&,  n^g^ving  the  plea*  This  indict* 
ment  was  Sound  at  the  sessions  and  removed  by  cer- 
ikmu  At  the  trial  befere  Park  J^  at  the  Ghmcesier 
Si— w  aisiies  18£4  (in  which  county  the  trial  was 
oidend  to  tske  pboeX  it  was  agreed  that  a  verdict  should 
be  enteied  for  the  crown,  subject  to  the  opinion  of  this 
Comt,  upon  the  fiicts  which  appeared  on  the  pleadings^ 
The  case  was  now  argued  by 

Twm,  for  the  crown.  It  af^iears  by  die  recital  in 
the  act  upon  which  the  plea  is  framed,  that  there  was  an 
old  road  passing  ever  the  Isisi  it  must^  therefore,  be 
presumed,  that  there  was  a  bridge  there  before  the 
erection  of  that  which  has  now  been  indicted,  and  the 
plea  does  not  negative  that  suj^sition.  As  a  general 
princqple there  is  no*doubt  that  the  county  is  liable; 
and  in  this  case^  for  any  diing  that  appears,  the  ftmds 
profvided  by  the  act  may  be  deficient ;  and  it  is  to  be  ob- 
isrved,  that  the  repair  of  the  bridge  is  not  the  first 
purpose  to  which  they  are  applicable.  Bex  v.  Nether^ 
ilumg{a)  is  expressly  in  point.     Substituting  bridge  for 

(a)  iB.iA,n9. 

O  2  road 
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1 S25.       fvad  and  county  for  parish^  the  cases  are  exactly  the  same 

^g  j^j^j,     and  from  that  case  it  appears^  that  if  the  county  is  to  be 

agaittj«        exonerated,  by  reason  of  funds  in  the  hands  of  the  tms- 

llie  Inhabit-  '     ^ 

ants  cf       tees,  the  exbtence  of  such  funds  must  be  shewn^ 

OxrOftDSHlRI. 

G.  R.  Cross^  contra.  There  is  not  any  case  precisely 
like  the  present  In  Rex  v.  The  West  Riditig  of  York* 
shire  (a),  it  did  not  appear,  that  the  act  then  relied  on 
gave  the  trustees  of  the  road  any  power  to  build  the 
bridge,  or  any  funds  to  repair  it.  In  the  present  case, 
power  to  build  and  funds  for  building  and  repairing  are 
given.  If  those  funds  were  inadequate,  the  prosecutor 
should  have  replied  the  &cty  and  ought  not  to  have  re- 
lied on  the  common  law  liability  of  the  county.  The 
statute  of  bridges  (A),  which  is  declaratory  of  the  com- 
mon law,  shews,  that  where  any  other  person  or  persons 
are  primarily  liable,  the  common  law  liability  on  the 
county  does  not  attach.  In  Rex  v.  Nefh^thong  (c)  the 
road  existed  before  the  fund  for  repairing  it  was  given, 
the  old  liability  of  the  township,  therefore,  remained;  but 
here  the  bridge  was  originally  built  under  the  provisions 
of  the  act,  which  also  gave  a  fund  for  repairing  it. 

Bayley  J.  This  is  an  indictment  against  a  county 
for  not  repairing  a  bridge  in  a  public  highway.  The 
statute  of  bridges  shews  that  the  burthen  is  prima  iacie 
on  the.county ;  and  it  is  exactly  analogous  to  the  liability 
of  the  parish  to  repair  a  road.  Is  there,  then,  any  thing 
in  the  plea  of  these  defendants  to  exonerate  them  from 
that  liability  ?  They  cannot  be  exonerated  without  shew- 
ing a  liability  in  some  other  person.  The  trustees  under 

(a)  2  Eaa,  34S.  (b)  22  ff.  8.  c.  5.  (c)  ^B.^J.  179. 

this 
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this  act  were  to  boild  the  bridge  fix  public  purposes.       1825. 

The  act  prevents  the  eouoQr  firom  opposing  the  erection       -*— — 

of  the  bridffe.  and  as  soon  as  it  was  built  the  common       agama 

law  liability  would  attach,  unless  the  act  contained  some       mu  of  ' 

tptdal  ezemptionw    There  is  no  express  exemption,  nor 

any  express  direction  that  any  other  person  shall  be 

primarily  liable.*  Tolls  limited  in  amount  Are  given,  but 

tbqr  are  made  applicable  to  various  purposes,  and  diere 

is  no  specific  direction  that  they  shall  be  applied  to  the 

lepur  of  bridges.    Assuming,  however,  that  they  may 

be  80  applied,  stiil  it  was  necessary  to  allege  in  the  plea^ 

and  ptofe  at  the  trial,'  that  the  trustees  had  fiinds  ade^ 

quale  to  the  rqwir  of  this  bridge.    Eveii  then,  I  think; 

they  would  not  have  made  out  a  valid  defence,  for  ihe 

pdMfe  have  a  right  to  call  upon  the  inhabitants  of  the 

ooonty  to  repair,  and  they  may  look  to  the  trustees 

undertheact.  Bexv.  West  Biding  ^ Yorkshire  and  Bern 

V.  NeOurfikmg  are  decisive  authorities  for  the  crown ;  in 

the  fonnier  die  coun^  had  the  bridge  forced  upon  them, 

and  the  latter  is  precisely  the  same  with  the  present 

case,  substituting  only  bridge  for  road  and  county  for 

parish,  as  was  suggested  in  argument    Bex  v.  7%^  /i»- 

habiianU  ff  Kent  (a)  and  Bex  v.  The  Inhabitants  of 

Limbqf(b)  are  distinguishable;  in  each  of  those  cases 

power  was  given  to  a  canal  company  to  destroy  fords, 

and  make,  repair,  and  altej:  bridges ;  in  each  a  ford  had 

betn  rendered  impassable,  and  a  bridge  erected  by  the 

ecmipany;  the  bridges  so  erected  were  for  the  private 

boiefit  of  the  company;  and  it  was  properly  held,  that 

the  ooun^  was  never  liable  to  repair  them.    For  these 

(o)  13iSaj|,22a  (6)  14  East,  317. 

O  S  reasons 
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1825.       reasons  I  am  of  opinunii  that  in  the  present  case  judg- 
-.    J-         ment  must  be  given  for  die  crown. 

MBtMiC 

TiMliilMbit. 

•nti  of  HoLROTO  J.    I  am  of  the  same  opinion.    The  cases 

of  jRex  ▼.  Keni  and  Bex  ▼.  Idndsey  are  distinguishable; 
there  the  bridges  were  built  for  private  purposes^  and 
for  the  private  benefit  of  the  canal  owners,  although 
when  built  they  were  useful  to  the  public  The  bridge 
now  in  question  was  built  for  public  purposes,  and  as 
soon  as  it  was  built  the  common  law  liability  attached. 
The  cases  which  have  been  determined  respecting  higl|- 
ways  which  have  been  made  turnpike  roads,  shew  tiiat 
the  provision  of  a  fund  for  the  repair  of  a  road  does  not 
exonerate  a  parish  from  their  liabili^.  The  mere  ap- 
pcuntment  of  certain  persons  as  trustees,  to  perform  such 
duties  as  are  imposed  by  tiiis  .statute^  does  not  make 
them  liable  beyond  the  amount  of  the  tolls.  In  1  Lord 
Bm/m.  725.  Lord  HcU  says,  **  The  inhabitants  of  every 
parish  of  common  right  ought  to  repair  the  highways; 
and,  therefore,  if  particular  persons  are  made  charge- 
able  to  repair  the  said  ways  by  a  statute  lately  made, 
and  they  become  insolvent,  the  justices  of  peace  may 
put  that  charge  upon  the  rest  of  the  inhal^itants.'*  And 
in  Bex  v.  Sheffield  (a),  which  was  an  indictment  against 
a  parish  for  not  repairing  a  road,  it  appeared  that  the 
iamndi:^  within  which  the  road  was  situate  had,  before 
the  19  G.  8.  immemorially  repaired  all  roads  in  the 
township.  This  road  was  made  under  the  provisions  of 
the  19  G.  8.  c.  99.,  by  a  clause  in  which  act  the  town" 
Mp  were  exempted  from  the  repairs  of  any  road  made 
in  pursuance  of  the  act,  and  it  was  held,  that  the  com- 

0')  a  r.  R,  106. 

mon 
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nuxi  law  liability  attached  upon  the  parish.   The  princi-  1825. 

pie  to  be  extracted  from  all  these  cases  is.  that  as  soon  JTTT 

,                           .  ^^  ^""® 

as  A  public  road  or  bridge  is  made»  the  common  law  lia^  agamti 

bility  to  repair  attaches  upon  the  parish  or  county>  and  snu  of 

that  this  liability  is  not  destroyed  by  the  appointment  of 

trustee^  and  the  provision  of  a  fund  for  repairs. 


LirrLBDALE  J.  A  parish  as  to  highways  and  a  county 
as  to  bridges  are  on  precisely  the  same  footing.  In 
Bex  V.  NeiAerihang  the  inhabitants  of  a  township  (bound 
by  prescription  to  repair  all  roads  within  the  township) 
were  held  liable  to  repair  a  new  road  made  in  pursuance 
of  ao  act  of  parliament^  in  the  same  manner  as  the 
present  bridge;  in  that  case  the  act  under  which  the 
road  was  made  contained  a  stronger  direction  as  to  re- 
pairs  than  the  present  The  county,  in  order  to  dis- 
charge themselves,  must  shew  that  the  trustees  are  liable 
to  iodictment ;  but  that,  at  all  events,  cannot  be  done 
widxmt  shewing  that  they  have  adequate  funds,  and  no 
such  allqiation  is  found  in  the  plea.  But,  independently 
of  tba^  I  think  that,  upon  general  principles,  the  county 
are  liable^  although  there  may  be  an  auxiliary  fund  ap- 
plicable to  the  repairs  of  the  bridge, 

Judgment  for  tlic  crown« 


O  4 
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1885. 


Waterhouse  and  ptbers  against  Keen, 


Bj  •  tunipilM     A  SSUMPSIT.    The  dedaraUon  contained  the  usual 

act, onrtain tolls  XX  i  .j   •      »-      _» 

were  impoMd  mon^  counts,  and  the  venue  was  laid  in  London. 

uponrr^c^r-  pj^  ^^^^  j^^^^      ^^  ^^  ^^  y^^^^  jj^^  ^^^  ^^ 

b^^^luTiiig  *®  Londm  sittings  after  Mickaelma$  term  182^  a  ver- 
in  amount  in     ^^  ^^  ^^^^^  f^^  the  plaintiffi  mth  1 11 2s.  6d.  damages, 

proportioii  to  * 

thenmiiberof   subject  to  the  opinion  of  this  Court  on  the  following 

tbeMune;  ana    case* 

caiiain  otbof 

tolls  wtre  im-  The  plaintiffii  were  the  proprietors  of  the  BirmingAam 
wt^^mwad  BoUoon  coach.  The  defendant  was  the  lessee  of  certain 
honss*  fu^  tolls  imposed  and  omtinued  by  several  acts  of  parliament 
SJ^T^mT  P®*^  ^^  repairing  the  road  from  Dunehurch  to  Stone^ 
OT  !!^lbi^ud  *^^^»  ^  ^®  county  of  Waraoick.  By  the  42  G.  8.  the 
not  drawing ;     former  tolls  Were  repealed,  and  it  was  provided  that  the 

proviso,  that  no 

more  than  one    foUowiuir  tolls  should  be  demanded  and  taken. 

toll  should  be 

taken  from  any  **  For  every  coach,  berlin,  landau,  chariot,  calash, 
l^vAre^.  cbfuse,  chair,  hearse,  caravan,  or  litter,  drawn  by  six 
dby^itht^^  horses,  mares,  geldings,  or  mules,  the  sum  of  2s. i  and 
ba^rt^anlTcar^  drawn  by  four  or  more  horses,  mares,  geldings,  or 

riagcs  through  ^ 

the  toll  gales.  A  stage  oosoh,  drawn  by  four  horses,  pasMd  through  a  gete  erected  under 
thb  act  M  parUamentt  and  paid  the  tolL  In  the  evening  of  the  same  day»  the  same  coach 
rspasMd  through  the  same  gate  with  the  same  ooadmian  but  with  difitarent  hoTMs  and  pas- 
sengers: Held*  that  a  second  toll  was  payable  in  respea  of  this  carriage  and  horMSi 

By  another  dause  of  the  «ct,  it  was  enacted  that  no  action  should  be  commenced  asainal 
any  fcMrson  for  any  tiling  done  in  pursuance  of  the  act  until  twenty-one  days*  notice  should 
be  given  to  the  derk  of  the  trustees,  or  after  sufficient  satisfl»tion  or  tender  thereof  had 
been  made  to  the  party  aggrieved,  or  after  six  calendar  months  next  after  the  fiict  com- 
mitted,  and  that  erery  such  action  should  be  brought  in  the  county  or  place  where  the 
i^attcr  should  arisen  and  not  elsewhere,  and  the  defendant  should  and  might  at  his  iriectiom 
plead  specially,  or  t))e  general  Issue  not  guilty,  and  give  in  evidence  that  the  same  was  done 
in  pursuance  and  by  the  authority  of  the  act  s  Held,  In  assumpsis  sgainst  a  toU  colleolor, 
brought  to  recover  back  money  alleged  to  have  been  exacted  by  him  unproperly  as  toll,  that 
twen^-one  days*  notice  of  action  ought  to  have  been  gifen,  and  that  the  action  shouldhaive 
be^  bfoqght  in  t|ie  pru|>er  county, 

mule 
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imile^  the  ram  of  Is.  6tf. ;  and  drawn  by  two  or  diree       1825. 
liorM%  maresy  gddings,  or  mules,  the  smn  of  Is. :  — * 

,  00  WATKEHCHItt 

^  For  erery  calash,  chaise^  or  chair  drawn  by  one       y^'^ 
hone^  mare^  gdding,  or  miile>  the  smn  of  6<2.: 

^  For  eveiy  waggon  havhig  the  sole  or  bottom  of  the 
fellies  of  the  wheds  diereo^  of  the  breadth  of  sbcteen 
indies,  the  sum  of  If. ;  and  of  the  breadth  of  nine  inches, 
die  sum  of  8i.: 

^  For  every  wain,  cart,  or  other  carriage^  having  the 
ade  or  botfeom  of  the  fellies  of  the  wheek  thereof,  of  a 
less  breaddi  than  nine  indies,  drawn  by  six  or  more 
IiorK%  mares^  geldings,  males,  or  oxen,  the  sum  of  2s.; 
and  dmvn  by  fiwr  or  more  horses,  mares,  geldings, 
molest  or  oxen,  the  sum  of  Is.  Sd. ;  and  drawn  by  three 
hoTKS^  mares,  geldings,  mules,  or  oxen,  the  sum  of 
li;  4dL;  and  drawn  by  one  horse,  mar^  geldings  mule, 
or  ox,  the  som  of6d. : 

^  For  every  horse^^  mare,  gelding,  mule,  or  ass,  laden 
or  mdaden  and  not  drawing,  the  sum  of  Id. : 

**  For  every  drove  of  oxen  or  neat  cattle^  the  sum  of 
lOdl  per  socMre ;  and  so  in  proportion  for  any  ^miter  or 
kssnomber: 

^  For  every  drove  of  calves,  hogs,  sheep,  or  lambs, 
the  sum  oiSd.  per  score;  and  so  in  proportion  for  any 
greater  or  less  number/' 

And  it  was  also  provided,  '*  that  no  more  than  one 
toQ  should  be  demanded  or  taken  from  any  person  or 
persons  for  pasang  and  repassing  the  same  day  with 
the  same  horses,  eattle»  beasts,  and  carriages,  through 
all  the  toll  gates  or  turnpikes  to  be  continued  or  erected 
by  virtue  of  that  act,  in  the  whole  length  of  that  part  of 
the  nid  road  which  lies  between  Dunckurch  and  the  city 

« 

of  Qwentty :  but  that  all  and  every  person  and  persons 

having 
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1825*       having  paid  the  said  tolls  shall  pass  and  repass  with 
the  same  horses»  cattle,  beasts,  and  carriages,  toll  free 

^s^       during  such  day  through  all  other  the  toll  gates  or 
turnpikes  within  that  division.'* 

From  the  15th  o(  March  1819  to  the  6th  of  November 
ia  that  year,  the  Balloon  stage  coach  drawn  by  fimr 
horses  in  its  way  from  London  to  Birmingham  paaaed 
through  the  Aftan  gate,  one  of  tlie  gates  erected  and 
continued  under  the  authority  of  the  last  mentioned  act, 
and  situate  in  the  county  of  fVarwiekf  between  Ditn^ 
church  and  Coventry^  at  six  o'clock  in  the  morning  of 
each  and  every  day,  when  a  toll  of  1^.  6d.  was  demand^ 
from  the  plaintiff's  coachman  and  received  by  the  ccir 
lector  as  agent  for  and  on  account  of  the  defendant* 
The  same  coach  rqpassed  through  the  same  gate  with 
the  same  coachman,  but  with  different  horses  and  pas- 
sengers in  its  way  back  to  London^  at  seven  o'clock  in 
the  evening  of  each  and  every  day  on  which  the  aaid 
toll  has  been  so  paid  as  aforesaid,  when  a  second  toll 
of  Is.  6d.  was  demanded  by  the  defendant's  agent,  and 
paid  by  the  plaintiff's  coachman,  after  protesting  against 
the  legality  of  tlie  demand. 

By  the  10  G.  S.  one  of  the  acts  passed  for  repairing 
the  said  line  of  road,  it  was  provided,  '^  that  no  action 
or  suit  shall  be  commenced  against  any  person  or 
persons  for  any  thing  done  in  pursuance  of  this  act  or 
the  said  former  acts  until  twenty-one  days'  notice  shall 
oe  thereof  given  to  the  clerk  to  the  said  trustees,  or 
after  sufficient  satisfaction  or  tender  thereof  hath  been 
made  to  the  party  or  parties  aggrieved,  or  after  six 
calendar  months  next  after  tlie  fact  committed;  and 
every  such  action  or  suit  bhall  be  laid  or  brought  in 

the 
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the  oooDtjr  or  place  where  ibe  nuOter  shall  arise,  and  not       1825. 
dieirhere;  and  ihe  defendant  and  defendants  in  every   _  *^~^ 

Wati&housb 

mat  action  or  snit  shall  and  may  at  his  or  their  election       ^f^^, 
pkid  qpedally  or  the  general  issue,  not  giulty,  and  give 
tUiict  and  the  special  matter  in  evidence  at  any  trial 

10  be  had  tbereopon;  and  thai  the  same  was  done  in 
and  by  the  authority  of  this  act.    And  if  the 

■ 

sliflli  appear  to  be  so  dooe^  or  thai  such  action  or 
lait  diaU  be  biooght  before  twenty-one  days'  notice 
AtXi  ba  thereof  given  as  aforesaid,  or  after  a  sufficient 
firttftniLm  made  or  tendered  as  aforesaid,  or  after  the 
tiiM  liniled  for  bringing  the  same  as  aforesaid,  or  shall 
be  bfOBgbt  in  any  other  county,  then  the  jury  shall  find 
iw  the  defendant  or  defendants.  By  the  stat.  42  G.  S. 
it  was  enartfdi  that  the  before  mentioned  acts,  and  all 
sad  mmrf  the  clauses,  powers,  penalties,  forfeitures, 
piofvisions^  matters,  and  things  whatsoever  tbordn  coo- 
tdbied  (eseept  such  as  related  to  exemptions  from  stamp 
duties^)  ahoald  be  and  the  same  were  further  continued 
fer  and  doring  the  term  thereinafter  mentioned,  (twenty-« 
one  yean  from  the  22d  of  June  1 802). 

Dover  for  the  plaintiff.  It  was  unnecessary  to  give 
tvcn^-ODe  days'  notice  of  action  to  the  clerk  of  the 
trnstees,  or  to  bring  the  action  in  tlie  county  where  the 
mstler  of  the  action  arose,  for  the  clause  iu  tlie  statute 
itqioiring  these  things  to  be  done,  applies  only  to  actions 
of  tort.  It  enacts,  that  the  defendant  is  to  be  at  liberty 
to  plead  the  general  issue,  not  guiUy,  and  that  no  action 

11  to  be  commenced  after  suiEcient  satisfiictiou,  or  tender 
thereof  hath  been  made  to  the  parly  aggrieved.  It, 
therefore,  clearly  contemplates  actions  of  tort  only.    In 

Irvitii: 
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1825.       Ifvif^  ▼•   Wilson  (a)  a  revenue  cffioer  having  seUed 
^  .    floods  as  fbr^ted,  whidi  were  not  liable  to  seizure,  and 

«i«M«t       taken  money  of  the  owner  to  release  them,  it  was  held 
that  the  latter  might  recover  back  the  monqr  in  assump- 
sit for  money  had  and  recoved,  and  that  a  month's  notice 
was  not  necessary,  and  the  distinction  was  there  taken  by 
Grose  J.f  that  if  an  officer  sdse  good|  as  forfeited,  he 
does  it  cdore  olBkcii ;  bnt  if  he  take  money  for  delivering 
up  the  goods,  there  is  no  pretence  to  say  that  that  is  done 
colore  officii.     In  this  case  if  the  money  taken  was  not 
due  by  law,  the  taking  of  it  was  not  a  thing  done  in  pur- 
suance of  the  act    In  Greemoc^  v.  Uhrd  (fr),  assumpsit 
was  brought  against  an  excise  officer  to  recover  duties 
received  by  him  after  die  act  imposing  them  was  re- 
pealed, and  it  was  hdd  that  the  officer  was  entitled  to  a 
month's  notice  before  action  brou^t     But  in  that  case 
the  question  was  not  discussed,  as  the  Court  held  the 
action  not  to  be  maintainaUe  on  other  grounds.     In 
UnqfhMy  V.  Madean{c)f  assumpsit  for  money  had  and 
recaved  was  brought  to  recover  the  amount  of  an  ex- 
cessive chaige  made  by  the  defendants  as  collectors  on  a 
distress  for  arrears  of  taxes,  and  it  was  held,  that  the  de- 
fendants were  not  entitled  to  a  month's  notice  before 
action  brought  under  the  statute  43  G.  S.  c.  92.  s.  70., 
which  provides  that  no  writ  or  process  shall  be  sued 
out  for  any  thing  done  in  pursuance  of  that  act  till  after 
<me  month's  notice.    In  that  case  the  taking  of  the  ex- 
cessive diarge  was  not  an  act  done  colore  officii.     So 
here  the  taking  of  the  toll  which  was  not  due,  was  not 
an  act  dene  in  pursuance  of  the  act  of  parliament     In 
Wallace  v.  Smith  (d)  Lord  EOenborougk    expressed    a 

■ 

(fl)  4  r.  R.  485.  (6)  4  T.  R.  553, 

(c)  IJ7.  j:  ^.  42.  (rf)  5  £aU,  1 15. 

doubt 


KssM. 
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doubt  whether,  under  the  London  Dock  Act,  the  notice        1825. 
WAS  neceMary  in  an  action  of  assumpsits  but  the  point    ^ 
was  nol  decided.  agaimu 

As  to  the  other  point,  the  defendant  had  no  right  to 
take  the  toU  in  respect  of  the  same  carriage  and  horses  re- 
passing on  the  same  day.    In  Williams  y.  Sangar  (a)  the 
toll  was  imposed  on  eyery  carriage,  and  on  erery  horse 
passing  the  gate.   Every  person  was  exempted  from  pay- 
ing more  than  <mce  a  day  fiir  passing  or  repassing  with  the 
stole  carriage  or  horses,  and  it  was  hM  that  a  travdler 
was  exempted  from  pajring  a  second  time  in  the  day  fi>r 
*  the  passage  of  the  same  £arriage,  though  drawn  by  dif^ 
ferenthofaes,  being  the  same  in  number;  vaALeBUmcS. 
there  observed,  that  by  the  act  the  du^  was  imposed  on 
every  carriage,  and  on  every  horse,  and  that  it  was  not 
laid  on  the  horses  drawing  a  carriage  but  on  the  carriage 
drawn  by  so  many  horses,  and  that  where  the  toU  was 
upon  the  carriage  it  made  no  difference  whether  drawn 
by  the  same  or  di£ferent  horses.    So  in  this  case  the  toll 
is  imposed  on  the  carriage  drawn  by  horses.    In  Gnxy 
V.  SkiUing  (b)  the  toll  was  precisely  similar.    In  Louring 
v.  Stone  (c)  tHie  exemption  was  for  passing  and  rqiasMng 
with  the  same  horses  and  carriage,  and  it  was  held  that 
a  second  toll  was  payable  in  respect  of  a  diffisrent  car** 
risge  passing  the  same  day  with  the  same  horses.    Bat 
the  toll  was  there  imposed  on  the  horses  drawing  the 
carriage  which  distinguishes  it  from  the  present  case. 
It  is  true  that  in  this  case  the  exemption  is  confined  to 
persons  passing  and  repassing  the  same  day  with  the 
same  horses,  cattle,  beasts,  and  carriages,  but  in  order  to 
give  fiill  effisct  to  the  exempting  clause  the  word  and 

(p)   lOEaMi,66,  {h)2B.iB,50,  (c)  Q  B,  ^  C.  515. 

ought 
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1B25.  ought  to  be  constraed  as  if  it  was  or,  for  otherwise  the 
"—^  exemption  would  not  extend  to  persons  passing  and 
asfihui       repassing  with  the  same  horses,  cattle,  or  beasts  un- 

KutK. 

laden. 

Header  contril.  The  defendant  was  entitled  to  notice^ 
and  the  action  onght  to  have  been  brought  in  the  county 
of  Warwick.  Here  the  action  is  brought  in  consequence 
of  an  act  done  by  the  defendant  in  pursuance  of  the  act 
of  parliament  For  the  defendant  demanded  the  toll  in 
his  character  of  collector,  and  the  plaintiff  paid  it  to  him 
in  that  character,  under  protest  In  Irving  v.  fVils(m{a) 
the  taking  of  the  money  by  the  custom-house  oflScer  to 
release  the  goods  which  he  had  seixed,  but  which  were 
not  liable  t6  seixure^  was  not  a  thing  dope  in  pursuance 
of  the  act,  and  therefore  it  was  dear  that  notice  was  not 
necessary  under  the  2S  G.  S.  c.  70.  s.  SO.  But  in  Green^ 
mry  ▼•  Hurd (h)  it  was  held  that  an  excise-officer  was  en- 
titied  to  a  month's  notice  in  assumpsit  brought  against  him 
to  recorer  duties  received  by  him  after  the  act  imposing 
them  was  repealed ;  and  it  was  there  contend^  that  the 
defendant  was  not  entitled  to  a  month's  notice,  because 
that  act  extended  only  to  actions  of  tort  But  the 
Court  held,  tliat  as  the  defendant  acted  as  an  officer  of 
the  excise  when  he  received  the  mcmey,  he  was  entitled 
to  notice.  In  Wallace  v.  Smith  (c).  Lord  EUenborougVs 
doubt  was  founded  entirely  on  the  case  of  Iroing  ▼• 
Wilson^  which  is  distinguished  from  the  present  on  the 
ground  already  stated.     In  Umphdby  v.  Madean  (^  the 


(a)  4  T.  R.  485.  (b)  4T.R.SS5. 

(c)  5  Eatt,  122.  ((f)  I  B.  f  A.  42. 


taking 
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takiiig  <if  the  money  (an  ezcessiye  charge  made  by  the       1825. 

defendants  as  tax  collectors),  was  not  a  thing  done  in       *— 

parsuance  of  the  act  of  parliament.     But  here,  the        ^^ 

taking  of  the  toll  was  a  thing  done  in  pursuance  of  the 

act.     In  Morgan  v.  Palmer  {a\  the  money  was  not  taken 

by  the  -defendant  in  the  course  of  the  discharge  of  the 

do^  isi  magistrate,  but  for  the  personal  benefit  of  the 

justice.     Secondly,  the  defendant  had  a  right  to  demand 

and  take  the  tolL     The  toll  is  imposed  dn  carriages 

drawn  by  horses,  and  the  clause  of  exemption  provides, 

that  no  more  than  one  toll  shall  be  demanded  and  taken 

fixHD  any  person  or  persons  for  passing  and  repassing 

the  same  day  with  the  same  horses  and  carriages.     Here 

die  plaintiff  has  not  brought  himself  within  the  ex- 

emptiDg  danse,  because  he  did  not  repass  with  the  same 

horses  and  carriage.     Besides,  in  order  to  claim  the 

cxoBplkm  for  repassing  the  gate,  the  plaintiff  must  shew 

that  the  same  person  repassed  with  the  same  horses 

and  carriage.     Here,  the  persons  in  the  carriage  were 

difierent.    By  the  construction  contended  for  by  the 

plaintifl^  the  word  or  must  be  substituted  for  and.     In 

WBUams  ▼•  Saf^ar{b)j  the  words   of  the  exempting 

daose  were  '^  the  same  horses  or  carriage ;"  and  it  is 

probable,  that  the  words  of  the  exempting  clause  were 

the  same  in  Gray  v.  Shilling  (c),  for  Dallas  C.  J.  seems 

lo  have  considered  the  two  cases  as  precisely  similar. 

Loaring  v.  SUme  {d)  is  substantially  the  same  case  as  the 

present. 

Baylet  J.     There  are  two  questions  in  this  case : 
first,  whether  the  action  was  properly  brought;  and, 

.      (a)  S  J9.  j-  C.  7S9.  (6)  1 0  Ea$i,  66. 

'    (e)  2  JBrod.  i  B.  30.  {d)  SB.f  C.  SIS. 

Vol.  IV.  •  O  8  secondly, 
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1896.  secondly,  whether  the  proprietor  of  the  coach  in  question 
was  liable  to  the  payment  of  a  second  toll  for  repassing 

m^  on  the  same  day  through  the  same  gate,  vrith  the  same 
carriage  and  coachman,  but  with  di£ferent  horses  and 
passengers.  Our  opinion  is,  that  the  plaintiff  was  not 
bound  to  pay  the  second  toll,  but  that  he  ought  to  have 
given  the  defendant  twenty-one  days*  notice  of  action, 
and  to  have  brought  his  action  in  the  proper  county. 
Acts  of  parliament  such  as  those  now  in  question 
must  be  construed  with  reference  to  the  particular 
language  in  which  they  are  expressed ;  but  where  there 
is  any  ambiguity  in  the  language  used,  the  construction 
must  be  in  favour  of  the  public,  because  it  is  a  general 
rule,  that  where  the  public  are  to  be  charged  with  a 
burden,  the  intention  of  the  legislature  to  impose  that 
burden  must  be  explicitly  and  distincdy  shewn.  [The 
learned  Judge  then  read  the  clauses  imposing  the  toll, 
and  the  clause  of  exemption.]  The  exemption  applies 
to  those  cases  where  the  same  person  passes  and 
rq)asses;  but  by  the  same  person  is  meant  the  per- 
son who  pays  the  toll.  Now  the  proprietor  of  the  coach 
is  the  person  who  pays  the  toll,  and  he  must  be  consi- 
dered to  be  the  person  passing  and  repassing.  If  the 
words  of  the  exempting  clause  had  been  ^^  with  the  same 
horses  or  carriages,"  this  case  would  have  been  governed 
by  that  of  Williams  v.  Sangar  (a),  and  Norris  v.  Poale  (ft). 
But  the  word  is  and,  and  the  question  is,  whether  that 
word  is  to  be  construed  conjunctively  or  disjunctively* 
As  a  separate  and  distinct  duty  is  previously  imposed 

(a)  10  Eati,  66.  (b)  3  Bingk  U, 

th  marginal  note,  p.  200.  1.  58.,  for  '  was  payable/  read  '  waa  nol 

In  the  judgment  of  Hobroyd  J.,  p.  SIS.  1. 2.,  for  *  ovgunctirely/  read 
*  diigiincti?elj.* 

upon 
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Watiiihovib 


upon  horsefly  upon  cattle^  upon  calves,  hogs,  sheep,  or       1835. 

hnibs^  whidi  are  properly  denominated  beasts,  I  think, 

reddendo  singulo  singulis,  that  the  exemption  applies  to 

emy  separate  thing  on  which  the  toll  was  previously 

impoead.    The  &ir  construction  of  the  clause  is,  that 

the  word  ami  is  not  to  be  taken  conjunctively,  but  dia- 

juncdifely  or  distributively,  and  then  the  consequence 

will  be»  that  if  you  return  with  the  same  horses,  drawing 

the  same  carriage,  you  are  to  pay  no  toll ;  if  you  return 

with  the  aame  horses,  mares,  mules,  or  asses,  laden  or 

nnladm,  you  are  to  pay  no  toll,  &c« ;  and  if  you  return 

with  the  aame  carriage,  you  are  to  pay  no  toll.     There 

is  nothing  in  the  act  of  parliament  which  necessarily 

oonncets   the  word  carriage  with  beasts.    Loaring  v. 

Stav  (a)  ia  distinguishable  irom  the  present  case,  be- 

onise  the  toll  was  imposed,  not  upon  the  carriages,  but 

upon  the  animals  drawing;  and  the  word  carriage  could 

be  intEodnoed  into  the  clause  of  exemption  for  no  other 

purpose  but  to  limit  the  exemption  to  horses  drawing 

the  same  carriages. 

As  to  the  other  question,  which  is  one  of  more  gene- 
ral importance,  I  am  of  opinion,  that  under  the  protecting 
dinse  of  the  10  G,  S.  the  defendant  was  entitled  to 
twenty-one  days'  notice  of  action,  and  that  the  action 
oo^t  to  have  been  brought  in  the  county  where  the 
ttlject  matter  of  the  action  arose.  It  is  true  that  many 
<if  the  expressions  in  that  clause  seem  to  point  to  actions 
ef  tort,  but  it  is  material  to  consider  the  substance  rather 
tlian  the  mere  form  of  the  action.  In  many  cases  the 
solgect  matter  of  the  action  is  substantially  tort,  but  the 
plaintiff  may  waive  that  tort,  and  bring  assumpsit.    If  an 

(a)  2B.4^C.5l5. 

Vol.  IV.  *  P  action 
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1825.       action  be  brought  in  consequence  of  a  thing  substan<« 
WATutHoun   ^^7  ^^^^  in  pursuance  of  the  act  of  parliament,  it  is  a 

J^^^  case  within  the  act.  The  words  of  the  provision  are 
'*  that  no  action  or  suit  shall  be  commenced  against  any 
person  for  any  thing  done  in  pursuance  of  this  act^  or 
the  said  former  acts,  until  21  days'  notice  shall  be  thereof 
given  to  the  clerk  to  the  trustees,  or  after  su£Scient  sa- 
tisfaction or  tender  thereof  hath  been  made  to  the  party 
aggrieved,  or  after  six  calendar  months  next  after  the 
act  committed;  and  every  such  action  or  suit  shall  be 
laid  or  brought  in  the  county  or  place  where  the  matter 
shall  arise,  and  not  elsewhere ;  and  the  defendant  or  de- 
fendants in  every  such  action  or  suit  shall  and  may  at 
'  his  or  their  election  plead  specially,  or  the  general  issue, 
not  guilty;  and  give  this  act  and  the  special  matter 
in  evidence  at  any  trial  to  be  had  thereupon,  and  that 
the  same  was  done  in  pursuance  and  by  the  authori^  of 
this  act"  The  question  is,  whether  that  provision  is 
confined  to  actions  of  tort,  or  extends  to  actions  of 
assumpsit  The  substantial  part  of  the  enactment  is, 
diat  notice  should  be  given  to  the  trustees  in  order  that 
they  may  tender  satisfaction,  and  that  the  action  should 
be  brought  promptly  after  the  fact  committed.  If  the 
act  of  parliament  does  not  apply  to  this  case,  parties 
may  be  at  liberty  to  maintain  actions  for  all  sums  levied 
under  a  misconstruction  of  the  act  within  a  period  of 
six  years.  And  thus  the  object  of  the  legislature,  which 
was  that  the  action  should  be  brought  promptly,  will  be 
defeated.  But  it  is  said  that,  in  this  case,  there  was  not 
any  thing  done  by  the  defendant  in  pursuance  of  the  act; 
but  that  expression,  as  used  in  this  act  of  parliament, 
means  that  the  thing  done  should  be  done  by  the  defend- 
ant acting  colore  officii;  if  he  did  so  act,  he  is  within  the 

protection 


IN  THE  Sixth  Year  of  GEORGE  IV.  211 

protection  of  the  act  of  parliament.     I  think  every  thing        1825. 
was  done  in  pursuance  of  the  act.     First,  the  carriage   ^ 
probably  was  stopped  at  the  gate,  and  the  toll-gate       agamn 
keeper  refused  to  let  it  pass  until  the  money  was  paid* 
If  trespass   had   been    brought  against  the   toIKgate 
keeper,  for  seizing  one  of  the  horses,  that  would  havfe 
been  an  act  done ;  or  if  an  action  on  the  case  had  been 
broogfat  against  the  toll-gate  keeper  for  stopping  the 
carriage  and  horse  until  the  toll  was  paid,  the  stopping 
of  the  carriage  would  have  been  an  act  done  in  pursu- 
ance <yf  the  act  of  parliament     Now  can  it,  in  substance, 
make  any  difference  that  the  plaintiff,  instead  of  bringing 
an  action  on  the  case  against  the  agent  of  the  defend- 
ant for  wrongfully  stopping  the  coach  and  horses,  haa 
tfaoagfat  prqper  to  waive  the  tort,   and  to  bring  as- 
somptit  ?    There  are  several  authorities  upon  this  sub- 
ject    FUtcher  v.  Wilkins  {a)    does  not   bear   on  the 
present  case,  because  that  was  an  action  of  replevin,, 
and  a  proceeding  in  rem^   and  was  on  tliat  ground 
hekl  not  to  be  within  the  24  G.  2,  c.  44>.  s.  6.    Irving  v. 
WUumifi)  <loes  not  apply,  because  there  the  custom- 
house  oflScer  did  not  t^Jce  the  money  colore  officii ;  he  had 
no  right  whatever  to  take  it     Greenisxiy  v.  Hurd  {c)  is  an 
authority  in  point     The  statute  24  G.  3.  had  imposed 
duties  which  the  25  G.  3.  c.  24.  repealed  from  and  afler 
the  passing  of  that  act,  and  they  were  consequently  re- 
pealed with  relation  to  the  first  day  of  thcsession,  which 
vai  the  25th  day  of  January  1785.     In  June  1785,  the 
plaintiff  positively  refused  to  pay  his  duties,  whic}^,  how- 
erer,  he  paid  in  Jtily  following;    and  the  action  for 
money  had  and  received  was  brought  to  recover  back 

(a)  6  SmT,  SSS.  (6)  4  7.  &  485.  (c)  4  T.  R.  S53. 

P  2  that 
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1825.       that  sum.   The  late  Lord  Chief  Baron  Thompson^  a  very 
^  able  lawyer,  overruled  the  law  as  laid  down  by  Grose  J» 

Watxkhousk 

ag,ainu       in  Irving  y*  Wilson^  and  this  Court  afterwards  ccMifirmed 

Kjuin* 

his  decision.  In  the  case  of  WaUace  v.  Smith  (a)  Lord 
EUenborougi  expressed  a  doubt  whether  a  clause  of  this 
description  applied  to  actions  of  assumpsit ;  but  Green' 
"xay  y.  Hurd  was  not  overruled.  In  UmpheUy  v. 
Maclean  (i)  the  action  was  not  in  respect  of  any  act  done 
in  execution  of  the  office  of  tax-collector,  but  for  a  neglect 
to  pay  over  money  which  he  ought  never  to  have  taken. 
In  Morgan  v.  Palmer  {c)  the  question  was  under  the  con- 
sideration of  the  Court,  and  the  reason  why  the  statute 
did  not  ^pply  was  there  pointed  out;  viz.  that  the 
money  was  not  taken  by  the  defendant  in  execution 
of  his  office.  Upon  these  grounds,  I  think,  that  this 
action  should  have  been  brought  in  the  county  where 
the  cause  of  action  arose,  and  that  the  notice  required 
ought  to  have  been  given.  Our  duty  is  to  give  effect  to 
such  a  clause  of  an  act  of  parliament,  with  reference  not 
to  the  form  of  action,  but  to  the  substance  of  the  thing 
done;  and  that  being  so,  I  think  that  this  action  is 
brought  substantially  in  respect  of  a  thing  done  by  the 
defendant  in  pursuance  of  the  act,  and,  consequently, 
that  he  is  within  its  protection,  and  ought  to  have  had 
twenty-one  days'  notice. 

HoLROYD  J.  I  agree  with  my  brother  Bayley  on 
both  points.  The  toll  is  laid  upon  carriages,  and  there 
is  also  a  distinct  toll  upon  horses  not  drawing.  Then 
there  is  an  exemption  including  the  present  case*  If 
the  word  had  been  or,  instead  o(and^  the  case  would  have 

(a)  6  East,  \  22.  {b)  I  B.  i  A.  42.  (c)  2  B.  ^  C.  789. 

been 
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been  directly  within  that  of  Williams  v.  Sangar.     The        1825. 
wonb  are  to  be  construed  conjunctively,  and  in  the    _ 
same  manner  as  if  the  word  respectively  were  in  the        og^dnu 
dause.      Loaring  v.  Stone  is  distinguishable  for  the 
nasdi  given  by  my  brother  Bayley.   't'he  word  carriage 
most  have  been  struck  out  of  <the  clause  in  that  case,  if  a 
(lifoent  construction  had  prevailed.     Bu£  effect  ought 
to  be  giiren,  if  possible,  to  all  the  words  of  an  act  of 
pailiament     Tlien,  as  to  the  other  point,  the  case  of 
GreemotttfY,  Hurdj  in  eiiect  and  in  principle,  is  precisely 
the  same  as  the  present.     With  reference  to  the  mean- 
mg  of  the  words  "  in  pursuance  of  the  act  qf  parliament^* 
I  tbiiik  that  the  decision  in  Qreenioay  v.  Htird  should  be 
abided  by.    The  first  part  of  the  clause  requires  that  no 
action  shall  be  brought  against  any  person  or  persons, 
&c.  until  twenty-one  days'  notice  thereof  shall  be  given 
to  the  clerk  to  the  trustees,  or  after  sufficient  satisfaction 
or  tender  thereof  has  been  made  to  the  party  or  parties 
aggrieved.    That  shews  that  the  protection  of  the  act  is 
not  confined  to  actions  where  the  party  is  justified  in 
what  he  has  done  under  the  act     The  question  there- 
fore is,  was  this  action  brought  against  the  defendant  for 
an  act  done  in  pursuance  of  the  act  of  parliament,  ac- 
cording  to  the  legal  meaning  of  those  terms.     The 
action  in  form  is  for  money  had  and  received  to  the 
plaintiff's  use,  but  in  substance  it  is  brought  to  recover 
QKmey  all^;ed  by  the  plaintiff  to  have  been  unlawfully 
taken  by  the  defendant  as  toll,  under  colour  of  the 
aothority  of  the  act     The  demanding  and  taking  the 
toll  was  an  act  done  in  pursuance  of  the  act     This  is  a 
case  therefore  within  the  words  of  the  act     It  is  a  case 
also  within  the  mischief  intended  to  be  avoided  by  the 

P  3  act 
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Wasskhousi 
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ect  of  parliament  The  duty  is  collected  by  the  lessee. 
It  is  consistent,  therefore,  with  the  object  of  this  enact- 
ment, if  he  improperly  takes  any  toll,  that  he  should  have 
an  opportunity  of  tendering  amends.  The  same  mischief 
would  arise  from  the  neglect  to  give  the  notice  in  such 
an  action  as  this  as  if  it  were  an  action  of  tort  It  is 
said  that  this  clause  applies  to  the  case  of  tort,  inasmuch 
as  it  speaks  of  the  defendant's  pleading  the  general  issue 
not  guilty,  and  tendering  satisfaction ;  but  I  think  these 
expressions  by  no  means  sufficient  to  restrain  the  lan- 
guage of  the  prior  part  of  the  clause,  which  are  suffi- 
ciently large  to  comprehend  any  species  of  action  against 
a  toll-collector  for  an  act  done  colore  officii.  On  prin- 
ciple therefore,  as  well  as  on  the  authority  of  the  case  of 
Greenwat/  v.  Hurdy  I  am  of  opinion  that  notice  was 
necessary,  and  that  the  action  was  not  brought  in  the 
proper  county. 

Postea  to  the  defendants. 


Reeves  against  Lambert. 


Sn'^fn'dAud   A'^^^^^^^'^  ^^  ^^^  plaintiff  as  indorsee  of  a  bUl  of 

to  A,  for  goods  exchange  dated  the  11th  of  October  1822,  and  pay- 

sold,  accepted 
a  bill  drawn  by  able  twelve  months  after  date,  drawn  by  one  C  iZ^- 

amoutit,  whlcb    holds,  upon  and  accepted  by  the  defendant,  for  100/.  for 

0<uober\B25.     valuc  received.     Plea,  first,  general  issue.     Secondly, 

time  defendant   ^*^  ^^^  defendant  was  discharged  from  the  promises' 

beolme  iniol- 

Vddt,  and  presented  bis  petition  to  be  discharged,  and  in  his  schedule  deliTered  into  the 
insolvent  debtors*  court,  be  stated  that  he  was  indebted  to  A.  for  goods,  and  that  A.  held 
his  acceptance  for  the  amount  which  became  due  in  October  1823.  A,  had  indorsed  the 
bill  to  i.t  but  the  insolvent  was  ignorant  of  that  fact.  B.  having  brought  an  action 
Against  the  insolvent  upon  the  bill,  the  latter  pleaded  his  discharge  under  the  insdlvcni 
debtors*  act,  and  it  was  held  that  the  schedule  contained  a  tnie  description  of  the  person  to 
Whtfm  the  insolfent  was  indebted  within  the  meaning  of  the  1  G.  4.  c.  1 19.  »,  6. 

and 
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and  undertakings  and  causes  of  action  in  the  declaration        1825. 

mentioned  by  an  order  of  the  insolvent  debtor's  court*        ^ 

.  ...  Rmtw 

and  that  the  said  discharge  still  remained  in  full  force.        agahui 

Replication^  that  the  defendant  was  not  discharged  from 
the  promises  and  undertakings  and  causes  of  action  in 
the  declaration  mentioned.  At  the  trial  before  Ab' 
hoU  C  J.,  at  the  London  sittings  after  T'rinity  term 
1824,  the  jury  found  a  verdict  for  the  plaintiff,  subject 
to  die  opinion  of  this  Court  on  the  following  case. 

In  October  1822  the   defendant  being   indebted   to 
ChaHotte  Reynolds  in  the  sum  of  100/.  for  goods  soldi 
she  drew  the  bill  of  exchange  mentioned  in  the  declar- 
ation fat  that  sum,  dated  the  11th  of  October Xb22i  at 
twelve  months  after  date,  upon  the  defendant,  who  ac« 
oepted  the  same,  and  previous  to  its  becoming  due, 
Beyndds  indorsed  it  to  the  plaintiff  for  a  valuable  con- 
sideration, and  the  plaintiff  afterwards,  and  before  it 
became  due,   also  indorsed  it  to  J.  Weatherley  for  a 
valuable  consideration;   and  on  the   15th   of  October 
1823  (the  day  after  the  bill  became  due),  Weatherley  re- 
turned it  to  plaintifi^  it  having  been  dishonoured  by  the 
acceptor,  upon  which  the  plaintiff  paid  Weatherley  the 
full  amount  thereof,  and  on  the  19th  oi  December  1823, 
the  present  action  was  commenced.      On  the  8th  of 
October  1823,  the  defendant  was  arrested  by  different 
creditors  for  debt,  and  committed  to  prison,  and  on  the 
15th  he  filed  his  petition  in  the  insolvent  debtor's  court, 
and  on  the  28th  he  filed  his  schedule,  in  which  was  in- 
aerted  the  bill  in  question  as  follows:    *'  1823.  Mr& 
Beynoidsj  10,  Goi^h  Square^  Fleet  Street^  black  worker, 
100/.  admitted.     Balance  for  goods  in  her  trade,  she 
holds  my  acceptance  for  the  amount  due  in   October 
1823."      On  the   15th   day  of  October^  notice  of  the 

P  4  defendant's 


LAMBiar. 
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iS2Sm  defendant's  having  filed  his  petitioni  and  on  the  7th 
""""  of  November  notice  of  his  having  filed  his  schedule^ 
agaima  and  of  the  day  appointed  for  hearing  the  same,  was 
served  upon  Mrs.  Reynolds^  but  the  plaintiff's  name 
was  DO  where  inserted  in  the  schedule,  nor  was  it 
proved  that  any  such  notice  was  served  upon  him,  the 
plaintiff,  the  indorsee  and  holder  of  the  bill ;  nor  was 
there  any  proof  that  the  defendant  knew  that  Mrs. 
Reynolds  had  parted  with  the  bill.  On  the  1st  of  •!>-* 
cembeTj  after  the  defendant's  petition  had  been  heard 
and  considered  by  the  court  of  insolvents,  it  was  there- 
upon ordered  and  adjudged  by  the  same  court,  that  the 
prisoner,  Hany  Lambert^  be  discharged  forthwith  as  to 
the  several  debts  and  sums  of  money  due  by  him  to  the 
several  persons  named  in  his  schedule,  filed  in  tliat 
court  and  sworn  to  by  him,  respectively  due  or  claimed 
to  be  due  on  the  15th  of  October  last,  being  the  time  of 
his  presenting  his  petition  to  that  court,  excq>t  as  to  the 
certain  debts  thereinafter  mentioned,  the  plaintiff's  debt 
not  being  one. 

The  case  was  now  argued  by  Comyn^  for  the  plaintifl^' 
who  insisted  that  the  defendant  was  not  discharged  as 
to  the  plaintiff's  debt,  because  he  had  not  in  his  sche- 
dule named  the  plaintiff  as  a  person  to  whom  he  was 
indebted.  It  was  true  that  he  did  nol  know  that  the 
plaintiff  was  the  holder  of  the  bill,  but  he  ought  to 
have  inquired  of  the  drawer  to  whom  she  had  indorsed 
it.  In  Baker  v.  Sidee  (a),  it  was  held  that  an  insolvent  - 
debtor  was  only  discharged  as  to  a  party  whose  claim 
he  had  noticed  in  his  schedule. 

Z).  F.  Jones  contra,  was  stopped  by  the  Court. 

(a)  7  Taunt.  ISa 

Per 


LillAit^ 
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Fer  Cwriam*    This  act  of  parliament  must  receive  a        1925. 
reasonable  construction.    The  law  forces  no  man  to  do  . 

ifflpo8»ble  things,  and  there  may  be  many  cases  where      ^^^^^^^ 
it  wonkl  be  impossible  for  a  prisoner  to  insert  in  his 
sdednle  the  naine  of  the  particular  holder  of  a  bilL 
The  statute  1  6.4.  c.  119.  5.6.,  requires  that  the  pri- 
soner shidl  within  a  certain  time  after  presenting  hist 
petition,  <<  deliyer  into  the  Court  a  schedple  eontaining  a 
fall  and  true  description  of  every  person  to  whom  such 
prisoner  shall  be  then  indebted,  or  to  his  or  her  know- 
ledge or  bdief  shall  claim  to  be  his  or  her  creditor."  ' 
There  the  words,  "  to  Ms  kncnvkdge  or  helirf^  are  intro- 
dacedj  perhaps  to  distinguish  debts  admitted  from  those 
claimed  but  disputed,  but  if  they  had  been  omitted,  it 
wonid  not,  therefore,  fellow  that  the  legislature  intended 
toeompel  the  prisoner  to  insert  in  his  schedule  the  names 
of  ail  parties  who  claimed  to  be  his  creditors,  whether  he 
laiew  thdr  names  or  not.    That  would  be  a  most  un- 
reasonable construction,  and  would  in  many  cases  have  ' 
the  ^S&qX  of  preventing  the  discharge  of  the  prisoner 
altogether.    The  question,  therefore,  is  whether  or  not 
the  schedule  contains  a  description  of  the  persons  to 
whom  the  prisoner  was  indebted,  within  the  meaning  of' 
tbb  act  of  parliament.     The  prisoner  knew  that  he  was 
uidebted  to  Mrs.  Reynolds  for  goods  sold,  and  that  he 
had  given  her  a  securi^  for  the  amount     That  bill 
x&ot  having  been  paid,  she  continued  his  creditor  for 
tlioie' goods.    In  his  schedule  the  defendant  states  that 
li<  Was  indebted  to  Mrs.  JLeyndis  in  100/.  for  goods  in 
^er  trade,   and  that  she  held  his  acceptance  for  the 
amount  due  in  October  1828.     In  fiict,  the  plaintiff  at 
that  time  was  the  holder  of  the  bill,  but  the  defendant 
W  no  knowledge  of  that  &ct.    If  the  plaintiff  had 
^ed  at  the  schedule  he  would  have  seen  the  name  of 

Mrs. 
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1895«        Mrs.  Reynolds  inserted  in  it  as  a  creditor  for  100/.,  and 
■^^  that  she  held  his  acceptance  for  the  amount  due  in  Ot?- 

.«»«*"*  tober  1823.  He  would,  therefore,  have  known  that  the 
prisoner  sought  to  be  discharged  in  respect  of  that  debt 
for  which  the  bill  was  given  as  a  security,  and  he  would, 
therefore,  have  had  an  opportunity  of  opposing  his  dis- 
charge. The  prisoner  in  his  schedule  has  given  notice 
to  the  real  creditor,  for  he  has  described  the  security  of 
which  she  was  the  holder.  He  has,  therefore,  descri&ed ' 
the  original  debt,  the  original  creditor,  and  the  security 
for  that  debt  If  we  were  to  hold  that  this  schedule 
did  not  contain  a  sufficient  description  of  the  persons  to 
whom  the  prisoner  was  indebted,  there  might  in  many 
instances  be  an  insuperable  difficulty  in  the  way  of  a 
prisoner's  obtaining  his  dbcharge.  Suppose  he  had 
made  inquiry  of  Mrs.  Bet/nolds  to  whom  she  had  in- 
dorsed the  bill,  and  she  had  refused  to  tell  him;  or 
suppose  that  she  had  told  him,  and  the  indorsee  had  in- 
dorsed it  over  to  another,  and  refused  to  tell  him  to  whom, 
it  would  have  been  impossible  to  describe  the  real  holder 
of  the  bill.  If  it  could  be  shewn  that  the  prisoner  knew 
that  Mrs.  Reynolds  was  not  the  real  holder  of  the  bill, 
the  case  might  perhaps  be  different;  but  it  is  here  found 
as  a  fact,  that  the  defendant  had  no  notice.  In  the 
case  of  Baker  v.  Sid€e  (a),  the  prisoner  knew  that  Baker 
claimed  to  be  his  creditor.  This  case  falls  within  the 
principle  laid  down  in  Forman  v.  Drew,  {b)  Besidesy 
by  1  G.  4.  c.  119.  5. 16.  the  prisoner  is  discharged  as  to 
the  debts  mentioned  in  the  schedule.  Here  the  de- 
fendant has  mentioned  the  original  debt  in  his  schedule, 
and  he  is  discharged  by  force  of  the  insolvent  act  as  to 

(a)  7  Taunt,  180.  (6)  Ante,  p.  15. 

that 
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that  debt,  and  being  discharged  as  to  that  debt,  he  is        I8d5. 

discharged  from  any  claim  arising  by  reason  of  a  security  ■ 

Rmtm 

giYen  for  that  debt  again»i 


Judgment  for  defendant. 


LAmsftT. 


Fragano  against  Long. 


A  SSUMPSIT  against  defendant  as  owner  of  the  brig  j.,  rcndent  le 
or  vessel  James  and  Theresa^  for  negligence  in  mdmvoM.wxA 
shipping  a  cask  of  hardware.    At  the  trial  before  Htd^  „^  ^  MrH^ 
l<jck  B^  at  the  Lancaster  Summer  assizes  1 824,  the  3!^2dh*io  Wm 
fi>]Iowinff  &cts  appeared  in  evidence.     Mason  and  Sons,  ^^^  8^*^ 
liardwaremen  at  Birmingham  in  jhnil  1822.  received  an  being  effected. 

....  Tennt,^ree 

order  from  the  plaintiff  residing  at  Naples^  of  which  the  months'  credit 

from  the  time 

following  is  a  translation,  *^  Naples^  March  28th,  1822.  ofarrina." 
Order  transmitted  by  G.  Fragano^  of  this  city,  to  Mason  nmTing  marked 
and  Sons  of  Birmingham^  through  Mr. F,L.  for  the  with*!i?tmi- 
following  merchandise,  to  be  dispatched  on  insurance  ^^i^Sbb* 
bdni?  efiected.     Terms  to  be  three  months'  credit  from  ^f  ""»^,  ^  ^ 

°  Liverpool,  and 

the  time  of  arrival."  '  The  order  then   specified  the  ^ effected  "»'»- 

eurance,  dedar- 

goods.     In  pursuance  of  this  order,  the  cask  of  hard-  ing  the  interest 

...tobein.^* 

ware  in  question   marked   with   the  plaintiff's  initials  At  Lwerpo<d, 

was  sent  by  the  canal  from  Birmingham^  by  Mason  and  deli^n^by 

Sons,  to  Messrs.  Stokes^  their  shipping  agents  at  Liver*  jj^^  ISd"co.  to 

fod^  with  directions  to  forward  the  same  to  Naples.    An  ^J^^  J^ 

iiuurance  was  effected,  and  the  interest  declared  to  be  in  -AM«»through 

whose  negli- 

fragano.     On  the  Sd  oijubjy  Messi*s.  &o^^5  received  a  gencethey 

were  damaged  i 

ootioe  of  the  arrival  of  the  goods  from  the  canal  carrier.  Held,  that  the 

,  .  ."II  t     n  \      property  in  the 

aod  sent  their  porter  who  received  the  goods  from  the  goods  Tested  in 

A*  as  soon  as 
tbcy  were  dispatched  from  Birmingham^  and  that  the  terms  of  the  order  did  not  make  the 
umal  of  the  goods  at  Naples  a  condition  precedent  to  A,*%  liability  to  pay  for  them,  and 
^htt  he  might  therefore  maintain  an  action  for  the  injury  done  to  the  goods  through  the 
atgl^cnce  of  tho  ship  owner* 

carrier, 
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1880;       curier,  and  took  them  in  a  cart  to  the  quay,  where  the 
-  James  and  Theresa  was  lying,  and  delivered  them  on 

the  quay  to  the  mate  of  that  vessel,  who  gave  the  fol- 
lowing receipt  *'  Received  in  good  order  and  con- 
dition on  board  the  James  and  Theresa^  for  Naples^  one 
cask  of  hardware. 

«  G.  F.  Samuel  Smithj  Mate. 

«  From  W.  and  J.  Stokes:' 
The  goods  were  left  in  the  custody  of  the  mate,  and 
before  they  were  actually  put  on  board,  by  some  acci- 
dent the  cask  fell  into  the  water,  by  which  the  injury 
complained  of  was  sustained.  Upon  this  evidence  the 
jury,  under  the  direction  of  the  learned  Judge,  found  a 
verdict  for  the  plaintiff  In  Michaelmas  term  a  rule 
nisi  for  a  new  trial  was  obtained,  on  the  ground,  first, 
that  no  bill  of  lading  having  been  made  out,  the  pro- 
perty in  the  goods  was  never  vested  in  the  plaintiff; 
secondly,  that  by  the  terms  of  the  order,  the  goods  were 
not  to  be  at  the  plaintiff's  risk  until  after  their  arrival 
at  Naples. 

JP.  Pollock  was  now  called  upon  to  support  the  rule. 
The  plaintiff«ought  to  have  been  nonsuited  in  this  case, 
for  it  did  not  appear  that  the  property  in  the  goods 
ever  vested  in  him.  The  receipt  given  by  the  mate  of 
the  vessel  left  the  goods  in  the  power  of  Messrs.  StokeSf 
and  he  would  have  been  bound  to  deliver  them,  accord- 
ing to  any  order  [subsequently  given  by  Messrs.  Stokes, 
Craven  v.  Bx^der  (a)  But  no  bill  of  lading  or  other 
document  making  the  goods  deliverable  to  the  plaintitf 
was  ever' signed;  he,  therefore,  never  had  stich  a  pro- 

(a)  6  Taunt.  4S8. 

'     perty 


.    Bayjlet  J.     Considering  this  case  apart  from  the 

• 

order  given  by  the  plaintiff,  it  is  quite  free  from  doubt 
eitlierinlaw  or  justice.  It  appears,  however,  that  the 
plaintiff  sent  an  order  to  Mason  and  Sons  at  Birming" 
Jiamf  for  the  goods  in  question  *^  to  be  dispatched  on 
insurance  being  effected  Terms  to  be  three  months' 
credit  from  the  time  of  arrival."  But  for  that  order 
the  goods  never  would  have  left  Mason*s  warehouse, 
and  when  sent,  they  were  marked  with  the  plaintiff's 
imtials.  If  the  goods  had  been  destroyed  by  lightning  on 
the  road  to  Liverpool^  Fragano  must  have  borne  the  loss. 
.At  Liverpool,  Stokes  and  Co.,  Masoris  shipping  agents, 
shipped  the  goods  and  took  a  receipt  It  is  argued  that 
the  agent  was  thereby  enabled  to  maintain  an  action  for 
the  goods,  but  that  Fragano  as  his  principal  could  not. 
I  think  that  position  is  not  correct,  although  there  might 

(a)  nEnt,2\0. 

have 


LOMO* 
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perty  in  them  as  would  enable  him  to  maintain  this        182(^ 

action.    'Then,  secondly,  the  goods  were  to  be  paid  for 

three  months  after  their  arrival ;   if  they  never  arrived 

the  plaintiff  could  never  be  called  upon  for  payment ; 

diey  were  not,  therefore,  at  his  risk  until  they  arrived  at 

TSfaples. 

Crompton^  contrit,  was  desired  by  the  Court  to  confine 
himself  to  the  last  point.  That  was  a  mere  arrangement 
as  to  the  time  of  payment,  and  could  not  prevent  the 
yesUng  of  the  goods  in  the  plaintiff;  Ibugg  v.  Minett.  (a) 
The  order  for  insurance  makes  it  quite  clear  that  the 
goods  were  to  be  at  his  rbk  as  soon  as  they  left  J3ir- 


LOKO. 
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1825.       have  been  some  difficulty  had  Stokes  and  Co«  set  up  an 
"  .    adverse  interest     It  therefore  seems  to  me,  that  as  the 

FftAGANO 

afabut  goods  left  MosofCs  warehouse  by  the  order  of  the  plain-* 
tifl^  they  were  at  his  risk,  and  that  he  can  maintain  an 
action  for  them,  unless  the  form  of  the  order  which  he 
gave  for  them  deprives  him  of  that  right.  It  has.  been 
urged,  that  the  form  of  the  order  throws  the  risk  upon 
the  vendor  until  the  arrival  of  the  goods,  for  they  were 
not  to  be  paid  for  until  three  months  from  that  period, 
and  consequently  that  the  arrival  was  a  condition  pre- 
cedent to  MasofCs  right  to  sue  for  the  price.  If,  how- 
ever, the  goods  were  not  to  be  paid  for  unless  they, 
arrived,  why  should  the  plaintiff  insure  them  ?  That 
shews  that  the  arrival  was  not  considered  as  a  condition 
precedent  to  the  payment*  If  the  goods  arrived,  three 
.  months  from  the  arrival  was  to  be  the  period  of  credit ; 
if  they  did  not  arrive,  still  the  plaintiff  would  be  bound 
to  pay  in  a  reasonable  time  afler  the  arrival  became 
impossible.  If  this  were  not  so,  the  insurance  would  be 
altogether  nugatory,  for  Fragano  could  not  sue  upon  it, 
neither  could  Mason^  the  interest  being  declared  to  be 
in  Fragano.  For  these  reasons,  I  am  of  opinion  that 
the  form  of  the  order  for  the  goods  does  not  vary  the 
case,  and  that  the  verdict  was  properly  found  for  the 
plaintiff* 

HoLROYD  J.  I  also  think  that  the  verdict  found  for 
the  plaintiff  was  right.  It  has  been  argued  that  neither 
the  mate  nor  the  owner  of  the  vessel  was  liable  to  any 
one  but  Stokes  and  Co.,  from  whom  the  goods  were  re- 
ceived. But  it  is  a  principle  of  law,  that  the  real  owner 
of  the  goods,  for  whom  Stokes  and  Co.  were  agents,  may 
sue  for  the  loss,  although  the  defendant  was  not  in- 
formed 
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formed  of  his  existence.     Then  it  has  been  urged  that        1825. 
Fragano  had  no  interest  in  the  goods,  and  the  terms  ot       FaAOA»o 
the  order  have  been  adverted  to  in  support  of  that  argu-        ^^ 
ment ;  but  I  think  that  the  goods  became  his  property 
as  soon  as  they  were  sent  off  by  Mason  and  Co.    When 
goods  are  to  be  delivered  at  a  distance  from  the  vendor, 
and  no  charge  is  made  by  him  for  the  carriage,  they  be- 
come the  property  of  the  buyer  as  soon  as  they  are  sent 
off.    It  was  next  contended  that  Fragano  was  not  liable 
to  the  vendor  unless  the  goods  arrived ;  but  the  order 
for  insurance  is  decisive  as  to  that.     The  policy  was  to 
protect  Fraganoj  and  shews  that  he  considered  he  should 
be  the  snfierer  if  the  goods  were  lost  on  the  voyage, 
which  he  could  not  have  been  had  the  arrival  of  the 
goods  been  a  condition  precedent  to  his  liability  to  the 
vendors.     The  expiration  of  three  months  was  to  be  the 
time  of  payment  if  the  goods  arrived ;  if  they  did  not  ar- 
rive the  law  would  imply  a  promise  to  pay  in  a  reason- 
able  time. 

LiTTLEOALE  J.  Concurred. 

Rule  discharged. 


MoRETON  against  Hardern  and  Two  Others. 

CASE.     The  first  count  alleged  that  the  plaintiff  on,  Ctie  ^&m 
&c,  was  passing  along  a  public  highway,  at,  &c.,  mis,  proprie- 

tonofaitage- 

and  that  defendants  were  then  and  there  possessed  of  a  comIi.    The 
coach  and  certain  horses  drawing  the  same,  which  were  stated  that  the 

dWendantiio 
carelmly  managed  their  coach  and  horses,  that  tlie  coach  ran  against  the  plaintiff  and  broke 
faia  kg.  It  appeared  in  cridence  that  one  of  the  defendants  was  driving  at  the  time  when 
the  accident  hiappened,  and  the  jury  found  that  it  happened  through  his  nef^ent  driving : 
Held,  that  the  plaintiff  might  maintain  ca$e  against  all  the  proprietors,  although  he  might 
pciliapa  bare  been  entitled  to  bring  trespaa  against  the  one  that  dfvte  the  ^otbu 

under 
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18S5«  under  the  care  and  management  *^  of  a  certain  then 
servant  of  the  defendant's/'  who  was  driving  the  same. 
Nevertheless,  the  said  defendants,  by  their  said  servant^ 
so  carelessly  and  negligently  drove  the  coach  and  horses, 
that  the  wheels  ran  with  great  force  against  the  plaintifl^ 
whereby  one  of  his  legs  was  brokeni  &c.  The  second 
count  stated  that  the  coach  was  imder  the  **  care  and 
management  of  the  defendants."  Plea,  general  issue. 
At  the  trial  before  Warren  C.  J.,  of  Chester,  at  the  last 
Summer  assizes  for  that  place,  it  appeared  that  the 
defendants  were  proprietors  of  a  stage-coach  travelling 

• 

from  Congletan  to  Manchester.  The  plaintiff,  at  the  time 
when  the  accident  happened,  was  driving  a  cart  along 
the  high  road.  The  coach  was  driven  by  the  defendant 
Hardem,  and  the  coachman  employed  by  the  proprietors 
to  drive  was  sitting  by  his  side.  The  coach  ran  against 
the  defendant,  and  thereby  caused  the  injury  stated  in 
the  declaration.  It  did  not  appear  that  Hardem  saw 
the  ^plaintiff  at  that  time.  For  the  defendants  it  was 
objected,  that  the  first  count  was  not  proved,  inasmuch 
as  the  coach  was  driven  by  one  of  the  defendants,  and 
not  by  their  servant;  and  that  the  second  count  could 
not  be  sustained,  for  that  the  injury  being  immediate, 
and  occasioned  directly  by  the  act  of  one  of  the  defend* 
ants,  the  action  should  have  been  trespass  and  not 
case.  The  learned  Judge  reserved  these  points,  and 
left  the  case  to  the  jury,  who  found  a  verdict  for  the 
plaindfl^  damages  200/.,  and  that  the  accident  was  occa- 
sioned by  the  negligence  of  the  defendant,  Hardem^  A 
nonsuit  was  thereupon  entered,  and  the  plaintiff  had 
leave  to  move  to  enter  a  verdict  in  his  favor  for  200/. 
A  rule  nisi  for  that  purpose  was  obtained  in  Michaelmas 
term,  against  which 

TnnpU 
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Tea^uow  ahewedcause.  It  if  quite  dqar  tbajt  ^ 
evidence  did  not  support  the  fir^t  coimt  of  the  plaintiff's 
dedaraticHi.  That  count  alleged  tba^the  coach  was  <^M 
iMKler  the  care  and  manageipent  of  a  senrapt  of  4i^  de^ 
^^adamfs.  Now  it  appeared  that  it  was  driven  by  one  of 
t)ia  d^endantsy  and  not  bjr  the  coacha)an»  who  was  sit*- 
tii9g  on  the  coach  at  the  timew  With  respect  to  the 
other  questiopy  it  is  oqly  necessary  to  cite  Leams  v. 
Br^  (/a)  and  Z^qtan  v.  Cta$s  {b)f  which  are  expressly  iq 
{KHn^  and  copclusive  in  the  present  ca3e* 

cX  WUUgm  (with  wliom  was  Z).  F.  Jon^)  ^ptra.  Jt 
viU  XK)i  he  necessary  for  d^e  Court  to  expr^sa  any  opir 
i4oa  xeqiecting  the  doctrine  adisanc^.  in  J^mf  v.  Brty 
lod  ^M  v»  Cros^  ot  any  of  the  qas^  whiqh,  sajc  tbati  a 
direct  and  immediate  injury  i^  prop^rJ|y  the  aubjed^  of  an 
action  of  trespass  Both,  tl^e  counts  of  this  decUM^tipn 
were- so^tapned  by  tb^  evidence.  As  U^  the  first,  it  i^ 
psased  that  the  coadinian  employed  by  the  de^danta 
joiody  was  sitting  on  tjie  box  by  the  side  of  Hard^rng 
he^  therefore,  had  in  law  the  management  of  the  coacb» 
and  in  iact  ^Jiso,  for  he  might  at  any  tiipe  have  resumed 
the  reins.  But  if  that  be  not  so,  still  this  is  an  action 
of  tort,  aad  the  plainti£f  may  recover  against  any  one  or 
9K»e  of  the  defendants.  Now  in  the  other  defendiMat;? 
it  wad  gross  negligence  to  sufifer  Hfirdern  to  drive,  he 
not  being  the  proper  person  to  do  so.  The  second 
ccun^  therefore,  which  alleges  the  accident  to  have  hap.- 
pened  through  the  negligence  of  the  defendants,  was 
dearly  established,  and  the  jury  found  that  the  plaiatift* 
was  ijy|ured  through  the  negligence  of  Hardem^  and  not 

(a)  3^04^,593.  (6)  2Camp»<64^ 
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1 925.       by  his  wilful  act     Case  was,  therefore,  the  proper  form 
Momnox      ®f  ^^^^^n  gainst  all  the  defendants. 

ugamti 
Haaoxew.  ^ 

Baylet  J.  I  am  of  opinion  that  this  rule  must  be 
made  absolute.  The  second  count  of  the  declaration 
alleges  that  the  defendants  were  (>osse8sed  of  a  certain 
eoach  and  horses,  which  were  under  their  care  and 
man^ement,  and  that  they  so  carelessly  and  improperly 
governed  and  directed  the  said  horses  and  eoach,  that 
through  their  carelessness,  negligence,  and  improper 
conduct  the  coach  ran  against  the  plaintiff,  and  injured 
him.  The  objection  madie  to  that  count  was,  that  as 
one  of  the  defendants  was  driving,  the  injury  was  imme- 
diate, and  tha^  ccmsequently,  the  action  should  have 
been  trespass,  and  not  case.  It  is  a  sufficient  answer 
to  say,  that  the  plaintiff  had  a  right  to  sue  aH  the  de- 
fendants, and  that  trespass  clearly  would  not  lie  against 
them  all.  Such  an  action  might  perhaps  have  been  main- 
tained against  Hardem^  but  not  against  the  other  defend-* 
ants.  It  was  long  vexata  quacstio  whether  an  action  on 
the  case  could  be  brought  when  the  defendant  was  per- 
sonally present  and  acting  in  that  which  occasioned  the 
mischief.  Early  in  my  professional  experience  case  was 
the  form  of  action  usually  adopted  for  such  injuries.  In 
Lord  KenyorCs  time  a  doubt  was  raised  upon  the  point, 
and  he  thought  that  where  the  act  was  immediately  in* 
jurious,  trespass  was  the  only  action  that  could  be  main- 
tained for  that  injury.  Leame  v.  Bray  was  an  action  <^ 
trespass.  At  the  trial  Lord  EUenborot^A  thought  it 
should  have  been  case,  but  on  further  consideration  this 
Court  was  of  opinion  that  trespass  was  maintainable 
but  they  did  not  decide  tliat  an  action  on  the  case  would 
have  been  improper.     Looking  at  the  other  cases  on  the 

sutject 
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Bolgect  it  is  difficult  to  say  that  an  action  on  the  case  1825. 
will  not  lie  for  an  injury  sustained  through  the  negligent 
driving  of  a  coach,  although  one  of  the  proprietors  was  ^against 
the  person  guilty  of  that  negligence.  In  Ogle  v.  Barnes 
and  Others  {a),  which  was  a  case  for  negligently  steering 
a  ahip^  the  declaration  alleged  that  the  ship  was  under 
the  care  ofBames,  one  of  the  defendants,  and  of  certain 
fenrants  of  the  defendants,  and  that  through  their  negli- 
gence the  injury  was  sustained,  and  it  was  never  urged 
that  the  action  should  have  been  trespass  and  not  case, 
becsme  one  of  the  defendants  was  on  board,  but  on  the 
ground  of  the  injury  being  immediate.  In  Rogers  v. 
LndleUm(b)  (which  was  decided  after  Leame  v.  Braj/)j  it 
was  alleged  that  the  defendant  was  driving  a  cart,  and 
took  such  bad  care  of  the  cart  and  horse,  that  it  ran 
with  great  force  against  the  plaintiff's  horse.  To  that 
diere  was  a  demurrer,  upon  the  authority  of  Leame  v. 
Brag^  the  action  being  in  case^  but  the  Court  was 
dearly  of  opinion  that  case  would  lie,  and  the  de- 
murrer was  over-ruled.  In  Huggett  v.  Montgomery  (c), 
although  the  defendant  was  on  board,  yet  the  ship 
was  not  under  his  immediate  care  and  management, 
but  under  that  of  a  pilot,  and  on  that  ground  case- 
was  held  to  be  the  proper  form  of  action.  It  is  not 
necessary  to  say  that  trespass  could  not,  in  this  case, 
have  been  sustained  against  Hardem.  No  doubt  that 
action  lies  when  an  injury  is  inflicted  by  the  wilful 
act  of  the  defendant,  but  it  is  also  clear  that  case  will  lie 
where  die  act  is  negligent,  and  not  wilful.  Here  the 
report  says,  that  the  injury  was  occasioned  by  the  neg;^ 
ligrat  driving  of  the  defendant  Hardem.     I  think,  there- 

(«)  S  r.  n.  ISS.  (6)  2N.il  UT.  (c)  Si\r.  R.  446. 

Q  2  fore, 
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1825.  fore^  that  as  the  plaindfiT  bad  a  right  to  sue  aU  the 
proprietors  of  the  coach,  and  as  trespass  would  not  lie 
against  them  all»  case  was  the  proper  form  of  action  tb 
be  adopted. 

HoLROYD  J.  I  think  that  the  nonsuit  in  thisr  dase 
cannot  be  supported.  •  In  cases  where  there  isno  ground 
of  action,  except  the  trespass,  perhaps  case  will  not  lie; 
but  where  an  actual  damage  has  been  stistauied,  the 
trespass  mhy  be  waived,  and  an  action  is  mainiaini^Ie 
oo  the  special  circumstances  of  the  case,  as  in  Piiis  r. 
Gaince.  (a)  In  trover  the  conversion  may  be  the  actual 
taking  of  the  goods,  yet  there  the  trespass  may  be 
waived,  and  in  other  cases  that  which  is  an  aggravation 
of  the  trespass  may  be  the  subject  of  an  action  on  the 
case.  Here  there  was  a  ground  of  action  independent 
of  the  trespass,  even  supposing  that  such  an  action 
could  have  been  maintained,  upon  which  I  give  no  opi- 
nion. The  real  ground  of  action  is  the  negligence  of 
Hardem.  It  is  brought  against  all  the  proprietors. 
They  are  all  responsible  for  the  person  appointed  to  driv^ 
whether  the  person  be  or  be  not  6ile  of  themselvea 
They  are  answerable  as  the  owners  of  the  coach  and 
horses.  Trespass  might  lie  against  the  driver  by  reason 
oi  his  doing  the  particular  act;  but  still  there  would  be 
a  ground  of  action  against  his  co-proprietors,  and  tlMH 
could  only  be  an  action  on  the  case,  for  they  ai^  not  by 
his  act  made  co-trespassers.  If  case  lies  against  them^ 
it  lies  against  him  also  as  a  joint  proprietor,  if  a  ground 
of  action  remains  after  the  trespass  has  been  waived. 


(d)  I  Salk,  10. 
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LiTTLEDALB  J.     I  think  that  an  action  on  the  case        1885. 
was  maintainable  against  the  defendants,  and  it  is  not      Jl 
necessary  to  give  any  opinion  as  to  the  plaintiff's  right        agamtt 

11 A  R  DC  EM* 

to  bring  trespass  against  the  proprietor  who  was  driving 
when  the  injury  was  done.  It  is  clear  that  case  lies 
against  the  other  two,  and,  as  to  him,  I  think  all  doubt 
ii  removed  by  the  report  of  the  learned  judge,  by 
which  it  appears  the  jury  found  the  injury  to  have 
been  ooeaaioiied  by  his  negligent  driving.  The  de- 
dantioa  alleged  the  injury  to  have  been  occasioned 
by  D^igisnoe,  as  in  Ogle  v.  Barnes ;  and  there  a 
motion  in  arrest  of  judgment  having  been  made,  the 
Gourt  aud,  they  would  itUend  the  injury  to  have  been 
done  hfj  negligence,  and  discharged  the  rule.  Here 
ikeeHise  <yf  the  injury  is  expressly  .stated  to  have  been 
QtgBgance.  In  Ogle  v.  Barnes^  Laarence  J.  puts  the 
ipnitiop.  on  a  very  xeasouable  ground ;  he  states  that 
it  is  properly  a  question  of  evidence  whether  the  act 
was  Mslfiil  or  negligent.  Here  the  defendant  Hardem 
QMy^  at  the  moment,  have  done  all  in  his  power  to 
avoid  the  accident,  but  may  have  been  unable  to  do  so 
in -oonsequence  of  antecedent  negligence,  and  it  being 
tMnd  that  the  plaintiff  sustained  the  injury  in  con- 
lequence  of  his  ^careless  driving,  that  sustains  the  present 
farm  of  action.  The  rule  for  entering  a  verdict  in  faVor 
gflhe  plaintiff  must  therefore  be  made  absolute. 

Rule  absolute. 


Q3 
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1825. 


The  King  against  The  Inhabitants  of  Chedis- 

TON. 


3h*  renSTa      TTPON  ED. appeal  against  an  order  of  two  justices  for 
farm  in  c  as-  xh^  removal  of  T.  Squire.  Elizabeth  his  wife  and 

signed  it  to  p.  ^  ^ 

upon  trust,  to     eight  children,  from  the  parish  of  Halemorth^  in  the 

cultlyate  it  and  .in  .       • 

pay  the  pau-  county  o(  St^ffidk^  to  the  parish  of  Chedistan  m  the  same 

Hie  lease  ex-  '  county,  the  sessions  confirmed  the  order  subject  to  the 

no  settlement'  Opinion  of  this  Court  on   the  following  case.      The 

took^ace'but  P^PP®''  Squire  (whose  original  settlement  was  admitted 

p.,  without  the  to  be  in  ChedisUm^  and  who  occupied  a  ferm  there  in 

authontyofthe  ^ 

pauper,  then       1809,  at  an  annual  rent  of  SOO/.)  assigned  over  his  farm 

hired  a  house 

in  H.  at  the       for  the  remainder  of  his  terra,  together  with  his  farming 

yearly  rent  of 

18^,  to  which  Stock  and  crops,  to  his  brother-in-law  Jl  Page,  upon 

his  &«iily  re*  ^I'ust  to  Cultivate  the  farm  during  the  remainder  of  the 

tbcy  r^ded  term,  and  at  the  expiration  of  the  lease  to  sell  the  stock 

'Santwo™^'*  ^^^  crops  for  the  payment  of  his,  the  pauper's,  debts; 

The  pauper  j^j  ^gjj  upon  trust  to  pay  over  the  balance,  if  any,  to 

never  paid  any  *•  *    "^  '' 

rent  or  taxes,     him.     Page  acted  under  the  trusts  of  this  deed  until 

but  P.  was 

rated,  and  paid   Mickoelmos  1817,  when  the  leaae  expired,  but  no  final 

the  rent  and  ^ 

taxes :  Held,     Settlement  of  accounts  took  place,  and  nothing  was  paid 

that  the  pauper  «  «  .  i  i       -n,  i    • 

gained  a  set-  to  the  pauper,  his  property,  as  stated  by  Page,  not  being 

byl^e  occupa-  sufficient  to  pay  his  debts.     At  Michaelmas  1817,  Pogef 

housef  *^^  not  having  any  authority  from  the  pauper  to  do  so,  and 

f  "^*h  *^^  without  his  knowledge,  hired  a  house  in  Halesworth,  of 

died  before  the  the  value  of  18/,  a  year,  of  one  Hinesby  (since  deceased), 

appeal  was 

heard,  and  a       in  which  Squire  and  his  family  resided.     Some  of  the 

witness  proved     ^       , 

a  declaration       fumiture  belonged  to  Squire  and  some  to  Page.     The 

made  by  him 

during  the  period  when  the  pauper  occupied  the  house,  that  he  had  let  it  to  him,  and  that 

P.  had  guaranteed  the  rent. 

Qtusre,  Whether  this  declaration  was  properly  tvceived  in  evidence  ? 

house 
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boose  was  much   larger  than  was  required  by  Squire^       1825. 

and  was  taken  by  Page  because  he  could  not  procure  a 

fliDaller  one.    Squire  never  paid  rent  for  the  house,  nor       agohui 

parish  rates  nor  taxes ;  they  were  all  paid  by  Page,  who        ants  of 

was  assessed  in  the  parish  rate,  and  in  the  tax  collector's 

assessment  for  the  house.     The  pauper  and  his  family 

continued  to  reside  in  the  house  till  Christmas  1819, 

when  Page  without  any  notice  directed  the  pauper  and 

his  &mily  to  quit  the  house,  which  they  did.     Page 

stated  that  he  considered  Squire  responsible  to  him  for 

the  rent,  but  when  he  (Page)  hired  the  house  he  did 

not  think  he  should  get  the  rent.     It  wa3  also  proved 

by  a  witness,  that  in  the  course  of  a  conversation  which 

he  had  with  Hinedy,  the  deceased  owner  of  the  house, 

• 

IBnesbf  stated  that  he  had  let  his  house  to  Squire^  and 
diat  npoii  witness  expressing  some  doubts  as  to  Squired  a 
responsibility,  Hinesby  told  him  that  the  rent  was 
guaranteed  by  Page.  This  evidence  was  objected  to 
by  die  ooonsel  for  the  respondents,  but  was  admitted  by 
theG>nrt 

Marryat  (with  whom  was  Aldersati)  in  support  of  the 
order  of  sessions.  It  will  be  urged  on  the  other  side, 
that  the  pauper  gained  a  settlement  in  Haleswortk  by 
the  occupation  of  the  house  in  that  parish.  That  oc- 
cupation, however,  will  not  suffice  unless  it  can  be 
shewn  that  he  had  the  legal  possession  of  that  house. 
Now  Page  had  no  authority  to  hire  it  for  the  pauper, 
nor  did  he,  in  &ct,  do  so.  Page  was  rated  for  the  house. 
Squire  paid  neither  rent  nor  taxes,  and  quitted  when 
ordered  to  do  so  by  Page,  without  any  previous  notice, 
he  was  therefore  a  mere  inmate  of  Page*    In  South  Sy^ 

Q  4  denham 
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IMi.  dei9kainv.  Lamerion{a),  I\irkerC.  J.  certetnly  expressed 
^j^  jjl^^  Ml  'opcniott,  that  an  oocnpaiion  permitted  dirougli 
u^^SSyL.  charily  irould  confer  ^a  setdement,  but  that  was  extae 
jddicial  vnd  quite  unnecessary  to  the  decision  '<yf  ike 
case.  In  all  the  other  cases  upon  ilie  subject,  there  lia» 
bieen  'eith^  <a  r^t  of  possession  or  soniethhig  in  the 
nMute  of  a  render*  In  iZor  v.  FriiweU{b)9  the  owner 
bf  the  tenemetit  received  no  mon^  payment,  but  his  had 
ibe  manure  made  bytlie  pauper's  cattle.  In  Bexv^ 
Fillonglei/ (c)  the  pauper -had  sown  the  land,  and  on  iimt 
^aOGo«bt,  'according  to  the  opinion  of  BUUer  J^  could  not 
be  turned 'out.  'Mex  v.  Net Aerseal  {d)  and  Rex^.  Culm^ 
iitodc{e)  preeeeded  on  the  iground  that  the  pauper  had 
die^Iegal'Occupation  of  thetmement  In  Bex  s.Hooe  {f)y 
it'was^fiMMld^as'Ariiict  that'&e  pauper  ^oo^-the  tenement, 
ahd  that  was  relied  'on  by  Lord  EUenborough,  Here, 
the  pauper  did  noi'take  the  'house,  the  agency  of  Page 
is  utogBOxvtd  by  the  caae,  and  without  lawful  possession 
by  iheipaiiper  as  tenant,  a  settlement  cannot  be^gained^ 
Bex  v«  South  Li/nn.{g)  This  case  resembles  Bex  v.Stw 
Michael  in  Covenliy{h)f  where  the  pauper  lived  in  a 
house  by>die  permission  of  the  tenant,  and  not  as  tenant, 
aiid'it  was  held  'not  ^to  be  such  an  occupation  as  could 
confer  a  -settlement 

JSkJver  conifk.  If 'the  declarations  of  Hinesby^weee 
properly  received  in  evidence,  they  are  decisive  of  this 
case,  fiir  they  shew  that  the  house  was  let  to  the  pauper. 
Now  *ihaee  declarations  were  clearly  against  Himes^s 

(c)  1  Sir.  57.  (b)  7  T.  U.  197. 

(c)  1  T.  R.  458.  (rf)  4  T,  R.  258. 

(e)  6  T.  n.^f90.  ^  if)  4  £tew,  568. 

.(f)  5  T.  H.  664.  (/i)   15  East,  567. 

interest 
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Botemst  at  ihe  time  when  ke  made  them,  and  mere       .UB5. 

-tbeidbre  admissible.     But  if  they  are  rejected,  still 

'•gfliriefit  appears  in  the  case  to  shew  diat  the  onder  of 

nnuioiis  wn  wrong.     It  is  dear  that  Page  .did  not  tdce 

rthe  loNise  for  his  own  occupation.    If  be  tookstonius 

'^mn  saoooont^  and  then  put  Squire  into  ft,  that-^OHkl 

-mAeSquire  his  ondertenant;  if  A^^  tookthehoase^s 

agent,  then  Squire  was  tenant  to  Hinesbyf  and  in  eithet 

case  a  settlement  would  be  gained.     It  is  said  that  Page 

liadiiosatliority  to  hree  the  house  for  Squire.    That  is 

'tnm^  hut  iobseqaent  assent  supplies  the  defect  in  'die 

nibodtfy  and  thataaseatis  proved  by.  £fMir^ailofl|giCOB» 

Earned  accapalion.    Bex  y.  RUouglm^  clearly  shews  that 

mlairfiil  xncopation  is  anificteiit,  -whether  any.fajwieiit 

«f  leat'Wr  xontract  for  rent  -be  or  bernot  made.  .j(£ie 

stopped  by  tbe  Court) 


BAavsr  J.    It  appeaes  to  me  on  this  state  of  fiiols 
dut  thCK'was  a  aoiEoient  coming  ioMUe  on  a  tettenmit 
b  tbe  parish  of  Hakgaoorth  to  give  the  pauper  a  aettle- 
neBt  in  that  parish.    The  assignment  to  Pd^  dspoB- 
Mnedibe  paoper  of  all  right  to  reside  on  the  farni,:and 
^KftPxige  the  complete  control  over  it.     Under  these 
tiiomnstances  Pe^e  took  the  house  in  question,  dearly 
act  £ir  :bis  own  purposes  but  as  a  residenoe  far  the 
puiper,  who  removed  to  it  with  his  fiimily.     it  is  stated, 
indeed,  that  the  house  was  larger  than  Squire  wanted, 
ind  that  Page  put  some  of  his  own  furniture  into  it, 
but  Squire  had  the  exclusive  occupation ;  ^and  'whsdier 
P^€  hired  the  house  as  agent  for  Squire,  or  whether  he 
hired  it  for  himself  and  underlet  to  Squire^siiM  the  latter 
was  tenant     There  may  be  a  difficulty  in  saymg  that . 
Page  was  agent ;  but  then  it  is  clear  that  Squire  was  te- 
nant 
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1895.       Bant  at  will  to  him,  and  Bex  v.  FiUongUy  {a)  and  Bex  r. 
Ijakenheath  (b)  are  decisive  authorities  that  such  a  te« 


nancy  is  sufficient  to  confer  a  settlement  In  the  latter 
ttOB^i  of  those  cases  Abbott  C.  J.  says,  that  the  pauper  gained 
a  settlement,  because  he  occupied  in  his  own  right,  and 
not  as  a  servant  Here  Squire  clearly  occupied  in  his 
own  right,  for  Page  took  the  house  expressly  as  a  resi- 
dence for  Squire  and  his  fiunily* 

HoLROTD  J.  I  am  of  opinicm  that  a  settlement  was 
gained  in  Hale^axnih,  The  pauper  occupied  the  house 
there  by  the  permission  of  Page,  who  hired  it  for  that 
pqrpose*  That  occupation  continued  upwards  of  two 
years,  and  had  a  bur^ry  been  committed  in  the  house 
during  that  period  it  must  in  an  indictment  have  been 
described  as  the  dwelling-house  of  Squire ;  the  case  con- 
tains no  statement  of  any  occupation  by  Page.  Squire 
might  have  maintained  trespass  if  his  possession  had 
been  invaded ;  that  makes  him  at  least  tenant  at  will  to 
Page;  and  then  Rex  v.  FUlongley  and  Bex  y.LakenheaA 
are  in  point  It  is  said,  that  in  the  former  the  pauper 
could  not  be  turned  out,  because  he  had  sown  the  land ; 
but  it  appears  that  he  bad  sown  it  with  his  brother's 
com ;  it  is  therefore  difficult  to  understand  how  that 
could  vary  his  rights,  and  no  such  argument  can  be 
urged  against  the  authority  of  Bex  v.  Lakenheath.  The 
order  of  sessions  must,  therefore,  be  quashed. 

LiTTLEDALE  J.  ooncurrcd. 

Order  of  sessions  quashed. 

(o)  1  7.  M.  458.  (6)  1  ^.  j-  C.  531. 
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1825. 


Grsen,  Executrix  of  Daniel  Boaz,  deceased, 

against  Da  vies. 

A  8SUMPSIT  on  a  promissory  note  for  lOOLm  dated  An  iiutniiiicnt 

^^  -  inthefollowiog 

the  2Sd  o{ December  1814^  payable  to  Daniel  Boax,  fonn:  "  Re- 
with  lawful  interest.     Pleas,  general  issue,    and  the  io(V.,whiGhl* 
statute  of  limitations.    At  the  trial  before  Park  J.,  at  the  SS^dJ^f^ 
Smmer  names  for  the  county  of  SU^^frd  1824,   the  J^^J^.^'i^ 
plaoitiff  produced  in    evidence  the  foUowinir   instru-  pnnniHory 
neot:  **  December  2,    1814.     Receired  of  Mr.  Boaat      inummiMit 

by  an  czccn- 

IdQLf  which  I  promise  to  pay,  with  lawful  interest,''  and  true  on  a  pro- 

miMOfT  noto 

pmed  the  hand-writing  of  the  defendant  to  it.     The  for  looL,  mado 
note  had  upon  it  a  three-penny  receipt  stamp,  and  a  payable 'to  Imt 
U  agreement  stamp,  and  on  the  back  of  it  there  was  a  ^^^had,i^ 
wceipt  far  a  penalty  of  5L  and  the  1/.  duty.    It  was  fur-  JJ^^^JS^^S^ 
4cr  profed  that  about  two  months  before  the  trial,  ap-  ?' *^  ^  ^^^ 

'^  '     ^     It  had  a  three. 

jdication  was  made  to  the  defendant  on  the  part  of  the  P«>n7  receipt 

stamp  and  a 

plaiotiiF  to  send  her  a  little  interest  of  her  money,  to  one  pound 

affreomcnt 

winch  the  defendant  replied,  **  he  was  thinking  about  the  stamp,  and 
old  lady  and  that  she  would  be  wanting  some^  and  that  dorsed  upon  it 
00  the  Sunday  he  would  bring  her  some  interest  of  her  ^^Ja^oruT 
money."     It  was  proved  that  no  interest  had  ever  been  ^^''  ^"^^' 
paid.    It  was  objected,  on  the  part  of  the  defendant,  that  ••*"?  C«,«o«»» 

was  a  three 
dulfing  rtamp :  Held,  that  as  it  appeared  upon  the  face  of  the  note  that  it  had  been  issued 
wilhoat  hating  affixed  to  it  a  stamp  equal  in  amount  to  that  required  bj  lawi  the  oommia- 
lienm  had  no  power  after  it  had  been  issued  to  affix  to  it  another  stamp,  and,  therefore, 
that  it  was  not  recdrable  in  evidence^  either  in  support  of  the  count  for  the  promissory 
note  or  of  the  money  counts. 

The  defimdant,  on  being  applied  to  by  the  plaintiff  for  payment  of  interest,  stated  that 
he  would  bring  her  some  on  the  following  Sunday :  Held,  that  although  this  was  an 
sdmierion  that  something  was  due,  still  as  it  did  not  appear  what  the  nature  of  the  debt 
was,  or  that  it  was  due  to  the  plaintiff  as  executrix  or  in  her  own  right,  or  that  it  was  one 
tar  which  assumpsit  would  lie,  the  plaintiff  was  not  entitled  to  recover  eren  nominal 
dsmages,  and  a  nonsuit  was  entered. 

the 
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tMS.       the  note  was  not  receivable  in  evidence,  because  it  had 
"  not  a  three  shilling  stamp  as  required  for  k  promissory 

agahui  note  of  this  description  by  the  48  G.  S.  c.  149.  which  was 
the  stamp  act  in  force  at  the  time  when  the  note  was 
made.  The  learned  judge  reserved  the  point,  and  the 
plaintiff  had  a  verdict  for  the  amount  of  the  note  and 
interest,  with  liberty  for  the  defendant  to  move  to  eat^ 
a  nonsuit.  A  rule  nisi  having  been  obtained  for  that 
purpose  in  last  Michaelmas  term, 

Russell  and  fVkatefy  on  a  former  day  during  ^eae 
sittings  shewed  cause.  The  instrument  in  question  is 
not «  promissory  note,  inasmuch  as  no  payee  is  named 
fai  it.  It  is  a  writing  containing  an  acknowledgment 
of  a  dsbt,  and,  therefore,  receivable  in  evidence  with- 
out a  stamp.  Jsrael  v.  Israel  (a),  Fisher  v.  Ledie.  {b) 
It  is  a  mere  accountable  receipt  like  the  instmoiest 
in  Batecti^  v.  Lomas.  (e)  But,  secondly,  assuming  it 
to  be  a  promissory  note,  there  was  a  sufficient  stamp 
upon  the  note  at  the  time  when  it  was  produced  in 
evidence,  and  that  was  sufficient.  Fitiank  v.  Bell  (i/), 
SuUs  v.  Swarm  {e\  and  Bxywcrqft  v.  Lomas  will  be  relied 
en  to  shew  that  this  instrument  does  not  amount  to  an 
agreement  But  that  is  immaterial,  for  by  the  55  6. '3. 
c.  184.  5. 10.  it  is  enacted,  "  that  all  instruments  for  nr 
upon  which  any  stamp  or  stamps  shall  have  been  used 
of  an  improper  denomination  or  rate  of  duty,  but  .of 
-equai  or  greater  value  in  the  whole  with  or  thau  the 
stamp  or  stamps  which  ought  regularly  to  have  been 
4ised  thereon  shall  nevertheless  .be  deemed  valid -Mid 
effectual  in  the  Jaw;,  except  in  ca^es  where  th^  staoip.-or 


(a)  1  Camp.  499.  (6)  1  Eip,  iVT.  P..C.  486. 

(c)  AM.iS.  457.  \d)   \  B.  ^  A.  56. 

{e)  2  Bro(L  4  B.  78. 


Stamps 


Sl4VfMi 
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itiiqM  osod  on  such  insCmoieiits  shall  have  been  specw  IS2S^ 
iHf  Mppnapruited  to  any  other  instniment,  by  haring  its  ^ 
tttte  oa  the  fiice  thereof"  Now  this  clause  is  retro* 
fcetiTe  as  w«ll  as  profipective,  for  the  ivk>rds  are,  *^  shall 
kut  i€im  med"  Then  the  only  question  i%  when  an 
italfaMettl  is  produced'  in-  evidence^  whether  the  stamp 
rfaeed  to  it  at  that  time  be  of  greater  value  than  that 
Rfomd  by  law  ?  [ Aiy/i^  J.  Upon  the  face  of  the  note 
k  appears  tb  have  had  a  three-penny  receipt  stamp  in 
die  first  instance,  and  there  is  indorsed  on  the  back  of 
it  a  reocspi  for  a  penalty  of  5l^  and  tlie  1/.  duty  for  the 
HgnesBamt  stamp.  It  appears,  therefore^  that  die  bill 
WISH  issoedl  with  an  improper  stamp  on  it^  and  having 
hisn  SD  issned,  had  the  commissioners  any  power  to 
Al  another  stamp?]  There  was  not  any  proof  as.  to 
dMStes^wbtti  the  stamp  was  eSi%ed^  Besides  Wt^hi 
^  ilyifjr(c)  is  an  authority  to  shew  that  the  Court  will 
id  asqoire  when  an  instrument  was  stamped,  provided 
il  bis  dte  filter  stamp  afiate^  to  it  when  produced  in 
evidelMB. 

Tamion  contra^  The  instrument  in  question  was  a 
pmsussory  note^  and  having  been  made  in  18 1 4,  ought^ 
before  it  was  issued,  to  have  had  affixed  to  it  a  tbrtse 
iMIing  stamp  as  required  by  the  48  G.  3.  c.  149.  sched. 
part  1«  for  a  promissory  note  of  this  amount.  Chadwick 
V.  JRku  {b)  is  expr^y  in  point  to  shew  that  it  is  a  pro- 
atfsjsry  note^  and  if  it  be  sd^  then  the  commissioners 
had  n0  power  to  restamp  it  after  it  had  been  onos 
isiaed  with  a  stamp  of  less  value  than  that  rtqaiPdd  by 
k#.    t*lMl  appeairs  tkavly  by  referenM  to  Ae  several 

(a)  Flakes N. P.  C.  1 73.  (6)  S Str.  70f . 

Stamp 
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18S5.       stamp  acts.    The  SI  6. 3.  c.  25.  s.  19.  directs  the 
missiiMiers  to  stamp  the  paper  before  the  thing 


'Davum^ 


OftSEW 

ngnkui       18  written  thereon,  and  not  after.     The  37  G.5.  c.  196. 


s;  5.  authorizes  them  to  stamp  notes  after  they  are  writ- 
ten, provided  they  are  written  upon  stamps  of  a  proper 
amount  but  of  wrong  denomination.  By  th^  48-6.  S* 
<r.  149.  5.8.  the  powers  and  provisions  of  former  acts  as 

• 

to  the  duties  were  fb  be  put  in  execution  as  to  the 
duties  by  that  act  imposed,  and  by  section  11.  die  isso* 
ing  a  note  udImb  duly  stamped,  subjected  the  party  to  a 
penal^  of  50& ;  and  this  latter  act  was  ife  force  at  the 
time  when  the  instrument  in  question  was  made;  and  it 
appears  by  the  indorsement,  that  it  was  issued  with  a 
stamp  of  a  less  amount  than  that  required  by  law.  The 
commissioners,  therefore,  had  no  power  to  affix  any 
other  stamp.  The  65  6. 3.  c.  184.  $.  10.  does  not  apply, 
because  it  was  not  in  force  at  the  time  when  the  instnt* 
ment  was  issued.  In  BuUs  v.  Swarm  (a),  the  instrumait 
was  an  order  for  payment  of  mcmey,  which,  in  the  stamp 
acts,  are  put  on  the  saine  footing  as  bills  or  notes.  It 
had  no  stamp  upon  it  when  it  was  written,  but  it  was 
stamped  with  a  1/.  agreement  stamp  at  the  time  when  it 
was  produced  at  the  trial,  and  that  was  held  to  be  in* 
sufficient. 

Cur.  adv.  xmU. 

The  judgment  of  the  Court  was  now  delivered  by 
Batlet  J.  This  was  an  action  upon  a  note,  and  the 
question  was  upcm  the  sufficiency  of  the  stamp.  The 
note  was  in  this  form:  **  December  1814.  Receiv^  of 
Mr.  jD.  BoaZf  lOOL  which  I  promise  to  pay  on  demand, 
with  lawftil  interest."    It  was  upon  a  three-penny  re* 

(a)  2Brod.iB.7S. 

cdpt 
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ceipt  stamp  and  a  12.  stamp.  It  was  urged  first,  that  182£P« 
tliis  was  not  a  note,  no  payee  being  named,  and  if  not^ 
that  no  stamp  was  necessary.  Secondly,  that  these 
stamps  were  sufficient.  Thirdly,  that  the  instrument 
might  be  read  as  evidence  of  an  account  stated* 
Fourthly,  that  the  promise  proved  against  defendant 
diat  he  w6uld  bring  plaintiff  some  interest,  was  an  ad« 
QiBsion  diat  something  was  due,  and  would  entitle 
plaintiff  to.  a  verdict  for  at  least  nominal  damages. 

As  to  the  first  point,  of  that  there  can  be  no  doubt;  no 

particular  fomtof  words  is  necessary  to  constitute  a  note^ 

and  ChadmUk  v.  Allen  (a)  is  in  point  to  shew  that  it  is 

iK>t  necessary  to  name  the  payee  more  explicidy  than 

tills  note  does;  the  substance  of  the  note  there  was^ 

^  \6L  Bu  balance  due  to  Sir  Andrew  Chadmck^  I  am 

still  indebted,  and  do  promise  to  pay."    Whom  he  was 

to  pay  was  not  in  terms  stated,  but  as  no  other  payee 

was  named,  who  but  Sir  A.  Chadmick  could  be  the  object 

of  his  promise  ?   So  here,  as  the  money  was  received 

fix>m  Boaxj  he  alone  could  be  the  person  to  whom  the 

money  was  to  be  paid  back. 

Then  as  to  the  suflSciency  of  the  stamp,  as  this  note 
Was  dated  Dec,  1814,  it  is  to  be  considered  with  re* 
ference  to  the  acts  then  in  force  and  to  such  sub- 
sequent acts,  if  any,  as  are  applicable  to  it.  The 
act  then  in  force  was  the  48  6.  3.  c.  149.,  and  upon 
such  a  note  the  stamp  under  that  act  would  have  been 
a  3(,  stamp.  The  issuing  such  a  note,  unless  the  same 
^^  first  duly  stamped,  subjected  the  party  under  seo- 
^a  1 1.  to  a  penalty  of  50/.  By  section  8.  the  powers 
^d  provisions  of  former  acts  as  to  former  dudes,  were  to  . 
"^  put  in  execution  as  to  the  duties  by  that  act  imposed, 
^^^e  of  the  provisions  as  to  former  duties,  was  impqpod 

(a)  9  Sir.  706, 
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UM*  bgp  the  di  Gf^  3»  c.  25«  s.  19«  That  provision  was,  that 
Q^^,^  the  commiflsionem  should  stamp  the  paper  before  the* 
31^^  thing  diarged;.  L  e,  the  note»  &c.,  should  ha  written 
tfa^Qeoiv  tlutLiio  uote  should:  be  given  in  evidence^  or 
admitted  to  bergood^  use&iV  or  available  in  law  onequilji^. 
unless  the  paper  on  which  it  was.  written,  was.  markedi 
wddi  a.  stampi  denoting  the  duty  or  some  higher  rate  or 
diity  in  that  act  contained ;  and  that  it  should  not  ba 
lawful  fioor  the  oommisstoners  to  stamp  any  paper  with: 
any  stftmp  directed  by  that  act,  after  such  note  was  writ- 
tan  thereon^  This  provisba  Was  so  far^altered  by  the 
d7G«d*  c;.Id6.  A  5.  as  to  warrant  the  stamping  notes 
fl&er  tbey  were  written;  it  they  were  written  upon  stamps 
ofi  a  proper  amount,  but  of  Wrong  denomination,  but 
not  otberwisiy  and  subject  to  that  alteration,  it  was  in 
fime  at  tbe  thne  when  this  note  was  given.  This  nottt, 
tberefonv  was  originally  upon  a  wrong  stamp,  and  no 
stamp,  as  the  law  then  stood,  could  lawfully  be  put 
upon  it.  The  \U  stamp  now  impressed  upon  it  would 
not  have  been  available  (see  43  G«  3«  c.  127.  s.%*% 
Farr  v.  PricCj  1  East,  55. ;  Taylor  v.  Hague^  2  Eastf 
4^14.,  and  ChanAerlain  v.  Porter^  1  N.  R.  SO.),  and  it 
remaiiis  to  be  seen  whether  any  alteration  in  the  law 
has  since  been  made,,  which  will  remove  the  objeo* 
tion.  The  only  statute  which  has  made  any  altera 
ation  is.  the  55  6.3.  c.  184.,  and  the  only  provisioa 
is  that  act  wbidi  bears  upon  the  question,  is  sec* 
tioB  10.,^  which  enacts,  that  where  stamps  had  been  used 
ef  an  haproper  denomination  or  rate  of  duty,  but  of 
sttficicnl  amount,  the  instrument  should  be  deemed  valid 
and  effisctual,  unless  the  stamp  used  were  speciallj  ap^ 
pnprisacd  to  s€«ie  oth^  instrument,  by  having  its  aame 
«i  the  fiiee  thareof*  It  was  urged  upon  the  argument^ 
that  this  clause  was  retrospective  as  well  as  well  as  pro* 

spective ; 
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q^ecdve;  that  it  would  apply  to  instruments  made  prior       IBiS. 

to  that  act}  as  well  as  to  instruments  made  since,  and 

that  so  as  the  instrumept  had  a  stamp  upon  it  at  the 

tioie  it  was  produced  upon  the  trial,  an  inquiry  as  to 

when  it  wss  put  ou  was  inadmissible ;   and  that  as  this 

instrument  had  upon  it  at  the  time  it  was  produced  a  lA 

ttauip^  which  had  no  name  upon  the  face  of  it,  it  was 

within   the  operation  and    protection  of  this   clause* 

Whether  the  clause  in  the  55  6.  S.  be  retrospective  as 

well  as  prospective,  it  is  not  necessary  now  to  decide, 

because  we  Are  of  opinion  that  an  inquiry  as  to  the  tin;e 

irhen  the  stamp  was  put  on  is  admissible,   and  that 

as  this  note  carries  upon  it  a  minute  as  to  the  time 

when  the  IL  stamp  was  imposed,  and  was  prodpced 

hf  th^  plaintiff   with    that   minute   upon  it,    at  the 

tim^  of  th^  trial,    we    are  bound  to  consider  it  as 

a  note  which  had  not  a  stamp  of  sujfficient  amount  ^t 

the  time  it  was  issued ;  and  that  under  the  prohibition 

m  the  SI  6. 5.  the  IL  stamp  was  improperly  added,  and 

does  not  remove  the  objection  on  account  of  the  original 

want  oi  stamp.     The  case  of  Pidts  v.  Swann  {a)  is  an 

aathori^  upon  this  point.     There  the  instrument  w^ 

an  order  for  payment  of  money,  which  is  put  by  tl^e 

itsmp  ads  upon  the  same  footing  in  this  respect  as  bill^ 

or  notes.     It  had  no  stamp  upon  it  when  it  was  writteuj^ 

but  it  wa9  stamped  with  a  1/.  agreement  stamp  at  the 

time  of  the  trial.     It  may  be  inferred  from  the  case, 

though  it  is  not  distinctly  stated,  that  the  stamp  was  not 

specially  aj^ropriated  to  agreements,  because  if  it  had 

itiere  could  have  been  no  argument  upon  that  point; 

(a)  SBrod.  4;  Sing.  7B. 

Voi-IV.  B  wid 


Daties. 
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1825.  and  the  Court  decided  that  as  the  instrament  had  not 
the  proper  stamp  upon  it  when  it  was  written,  the  sub- 

^g*^  sequent  addition  of  a  stamp  could  not  make  it  vaKd. 
Dallas  C.  J.  said,  it  is  admitted  that  if  this  instru- 
ment constituted  a  bill  of  exchange  it  could  not  be 
stamped  after  it  was  first  issued,  and  Richardson  J.  refers 
to  the  SI  G.  8.  to  establish  that  point.  The  case  before 
Lord  Kenyon  of  Wright  v.  Biley  (a)  is  quite  different, 
'There,  though  the  bill  was  stamped  after  it  was  drawn, 
which  was  improper,  it  was  stamped  with  a  regular 
bill  stamp.  There  was  nothing  upon  the  face  of  the 
bill  to  shew  that  it  h;;d  not  had  that  stamp  upon  it 
at  the  time  it  was  issued,  and  the  bill  was  a  negotiable 
bilH  and  in  the  hands  of  an  indorsee,  and  there  was 
nothing  to  shew  that  the  plaintiff  took  it  before  it  was 
stamped.  We  therefore  feel  ourselves  bound,  though 
reluctantly,  to  say  that  the  stamps  in  this  case  were  not 
sufficient;  and  if  not,  it  follows  as  a  consequence  upon 
the  third  point,  that  the  note  couid  not  be  received  as 
evidience  of  an  account  stated.  The  statute  816.3. 
provides  explicitly,  that  no  note  shall  be  given  in  evi- 
dence or  available  in  law  or  equity  unless  the  paper  on 
which  it  is  written  is  duly  stamped ;  and  to  allow  it  as 
proof  of  an  account  stated  would  be  to  admit  it  in  evi- 
dence, and  make  it  available  upon  the  last  question.  It 
was  conceded  by  Mr.  Tauntoji^  and  is  indisputable,  that 
what  the  defendant  said  as  to  interest  was  an  acknow- 
ledgment that  there  was  some  debt  in  existence,  bat 
what  was  the  nature  of  that  debt,  whether  it  was  due  to 
the  plaintiff  in  her  character  of  executrix  of  Boag  6r  in 
her  own  right,  and  whether  it  was  one  for  which  aa- 

(a)  Aofe,  173. 

sumpsit 
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aanpsit  would  lie,  are  qaesdons  upon  which  we  are  left        1S25. 
oitirdiy  in  the  dark;  and  ipider  those  circumstances  we       — — 

Orxcii 

do  not  see  how  we  can  say  that  the  plaintiff  is  entitled       f^ainti 
to  a  verdict  even  for  nominal  damages.    We  feel  our- 
nhes  ti»refore  compelled  to  say  that  the  rule  for  a  non- 
ifdt  must  be  made  absolnte. 

Rule  absolute. 


Datiis* 


I^sKiTy  on  the  Demise  of  Manifold,  against 

Diamond. 


'  p^JECTMENT  for  premises  in  the  county  oF  Chester.  Wb«raafkber, 

At  the  trial  before  Warren  C*  J*  of  Chester^  at  the  an  estate,  con- 

list  Summer  assizes  for  that  county,  it  appeared  that  the  l^  i^j'^  deed! 

kssor  of  the  plaintiff  daimed  under  (me  fV.  Barnes^  Ouu^e'cSuB^ 

whose  title  dq)ended  upon  a  conveyance  from  his  fiither  ^^^^ 

T.  Barnes.     That  deed  recited  that  ♦«  T.  Barnes  being  bfAm^lTed  to 

^   give  and  assure 

seised  of  the  premises  in  fee  was  minded,  and  had  r^  H  to  his  son,  aa 

well  in  const- 
solved  to  give  and  assure  the  same  to  JV.  Barnes^  as  well  deration  of  na- 

in  consideration  of  the  natural  love  and  affection  which  nfiection,  aa 

he  entertained  for  W.  Barnes^  as  also  in  consideration  of  deration  of  tbe 

the  provision  which  W.  Barnes  had  that  day  made  (by  S^'^j;?^* 

his  bond  or  obligation  in  writing)  of  1500^.  in  augment-  ^^^^^^^ 

adoD  of  the  portions  or  fortunes  of  his  eiirht  sisters;''  ofisooi.  in 

*  "  augmentation 

and  then  proceeded  to  convey  the  premises  to  ^.  J3.  in  of  the  portions 

or  fortunes  of 

fee.    This  deed  had  not  any  ad  valorem  stamp,  where-  his  sisters : 

Held,  that  thia 

upon  it  was  objected,  for  the  defendant,  that  it  could  not  was  not  a  ude 
be  received  in  evidence,  and  that  the  plaintiff  must  be  ^i^hin  the 
iKmsuited.     The  learned  Judge  ovaoniled  the  objection,  ^^q^^c.  h/, 

schedule  tit* 
Conneyiincef  aod  that  the  coDTejance  was  not  suhject  to  the  ad  valorem  staoap  duty. 

R  2  and 
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1 825.       and  the  plaintiff  obtained  a  verdict,  the  defendant  having 
-.       ,         leave  to  move  to  enter  a  nonsuit.     A  rule  nisi  for  that 

DxKK  dem. 

against       purpose  was  obtained  in  Michaelmas  term,  and  now 

Diamond. 

2>.  F*  Jones  shewed  cause.  This  question  turns  upon 
the  construction  of  the  48  G.S.  c.  149.  In  the  sched. 
pt.l.  an  ad  valorem  duty  is  required  to  be  paid  for  the 
conveyance  iqxm  the  sak  of  any  lands ;  but  in  the  pre- 
sent case  there  was  no  sale  of  the  lands  within  the  mean- 
ing of  that  statute.  It  was  nothing  more  than  a  mode 
of  dividing  the  father's  property  amongst  his  children. 
That  the  duty  does  not  attach  unless  there  is  a  sale  of 
the  lands  properly  so  called,  is  plain  from  this  that  no 
ad  valorem  duty  is  payable  upon  the  exchange  of  lands, 
although  one  party  may  give  a  sum  of  money  in  ad- 
dition to  his  lands.  But  supposing  this  to  be  other- 
wise, still  all  the  duty  required  by  law  has  actually  been 
paid.  The  only  proof  of  pecuniary  consideration  was 
the  recital  of  the  bond.  If  the  bond  was  a  valid  se- 
curity it  had  an  ad  valorem  stamp,  if  it  had  not  such  a 
stamp  it  was  invalid,  and  then  there  was  no  pecuniary 
consideration  for  the  conveyance. 

Temjple  and  Parke  contri.  The  statute  requires  that 
the  stamp  should  be  upon  the  principal  instrument 
whereby  the  lands  are  granted,  and  therefore  the  stamp 
on  the  bond  would  not  suffice,  even  if  it  were  of  the 
same  value  as  that  imposed  on  the  conveyance.  But  it 
is  not  of  the  same  valu^  the  duty  on  a  bond  for  1500/. 
being  4/.,  and  on  a  conveyance  where  the  purchase- 
money  is  1500/.  the  ad  valorem  duty  is  10/.  It  must  be 
admitted  that  the  duty  is  only  required  where  there  is  a 
sale  of  the  lands.     But  this  was  a  grant  partly  for 

natural 


Diamond. 
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natural  love  and  affection,  and  partly  for  a  money  con-        1825. 
sideration.     It  is  not  necessary  in  order  to  constitute  a       " 

Denn  dciD. 

sale  that  the  money  should  be  paid  to  the  grantor ;  it  is  ^^agahut 
sufficient  if  it  be  paid  by  the  grantee.  IHolrcydJ.  JTbe 
gift  of  an  estate  by  a  father  to  all  his  children  would 
dearly  be  voluntary ;  then  suppose  it  be  given  to  a  son 
upon  trust  to  divide  it  amongst  all  his  fatjier's  children, 
or  upon  trust  to  pay  an  annual  sum  out  of  it,  still  that 
would  be  a  voluntary  grant  of  the  estate,  subject  to  a 
rent-charge.  How  then  can  the  case  be  altered  by  the 
paymebt  of  a  gross  sum  instead  of  an  annuity?]  A 
person  may  certainly  grant  his  estate  without  coming 
within  the  statute,  but  where  he  dbnverts  the  realty  into 
money  he  is  within  it  If  the  estate  had  been  conveyed, 
subject  to  a  charge  of  1500/.,  then  the  estate  only  would 
have  been  liable;  but  here  the  person  of  the  grantee 
was  rendered  liable  by  the  giving  of  a  bond.  This  falls 
within  the  provision  in  the  48  G.S.  r.l48.  sched.  pt.l., 
title  Conveyance,  *'  that  where  any  lands  or  other  pro- 
perty' shall  be  sold  and  conveyed  subject  to  any  mort- 
gage, bond,  or  other  debt,  or  to  any  gross  or  entire  sum 
(^  money  to  be  afterwards  paid  by  the  purchaser,  such 
debt  or  sum  of  money  shall  be  deemed  part  of  the  con- 
sideration in  respect  whereof  the  said  ad  valorem  duty 
is  to  be  paid." 

Batley  J.  It  is  a  well  settled  rule  of  law,  that  every 
charge  upon  the  subject  must  be  imposed  by  clear  and 
unambiguous  language.  Here  the  duty  is  imposed  upon 
the  sale  of  lands.  Was  the  transaction  in  question  a 
sak  of  lands  within  the  meaning  of  the  l^slature  ?  In 
common  parlance,  a  seller  disposes  of  his  lands  at  an 
adequate  price,  which  the  purchaser  pays.  It  appears 
to  me  that  the  present  transaction  was  nothing  more 

R  s  than 
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1825.  than  a  iiunily  arrangement,  and  it  does  not  necessarily 
follow  from  any  thing  that  appears  in  the  case«  that 

agauui  there  was  any  essential  connection  between  the  giving 
of  the  bond  and  the  conveyance  of  the  estate.  The  deed 
does  not  import  that  the  conveyance  was  made  in  con- 
4sideration  of  money  that  the  son  would  pay  as  part  of 
the  transaction ;  nor  is  it  mentioned  in  the  deed  that 
the  son  had  bargained  to  ^ve  the  bond  as  a  consider^ 
ation.  But  I  rely  principally  upon  this,  that  the  trans- 
action is  not  to  be  considered  as  a  sale.  I  cannot  agree 
to  the  position,  that  wherever  money  is  paid  there  is  a 
sale.  A  father  may  give  his  estate  to  be  divided 
amongst  his  children,  leaving  the  mode  of  division  to  be 
arranged  by  them.  Suppose  a  fiither  were  to  give  an 
estate  to  hb  son,  stipulating  at  the  same  time  that  he 
[^uld  provide  for  his  sisters,  and  the  son  were  to  agree 
to  give  them,  and  actually  gave  them,  10,000/.,  surely 
^  that  would  not  make  it  a  sale  of  the  estate  by  the  father 
to  the  son.  For  these  reasons,  I  think  that  the  ad 
valorem  stamp  duty  imposed  on  the  sale  of  lands  was 
not  necessary  in  this  case,  and,  consequently,  that  the 
deed  having  been  properly  received  in  evidence,  this 
rule  must  be  discharged. 

HoLROYD  J.  Upon  the  true  construction  of  this 
and  ail  similar  statutes,  I  am  of  opinion  that  the  trans- 
action in  question  was  not  a  sale  of  lands  within  the 
meaning  of  the  legislature.  A  sale  imports  a  quid  pio 
quo^  in  some  way  or  other  enuring  to  the  benefit  of  the 
party  selling.  Here  no  benefit  accrued  to  the  father,  it 
was  altogether  a  gift  to  the  son  for  the  benefit  of  himself 
and  the  other  members  of  hLs  family.  The  father  hod 
no  compensation^  so  considered  in  point  of  law.  It  is 
admitted  that  no  duty  would  attach  if  the  whole  estate 

were 
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were  divided  amongst  the  differeDt  members  of  the 
bmify ;  i^  then,  any  one  receives  money  in  lieu  of  his 
share  of  the  estate*  cant  that  make  it  a  sale  within  the 
meamag  of  the  statute  ?  It  is  true,  that  the  son  paying 
money  for  tfae  estate  may,  in  some  sort,  be  considered  a 
parchaser,  but  that  does  not  make  the  father  a  seller ; 
and  to  bring  the  ease  within  the  statute^  I  think  there 
must  be  a  sak  as  to  both.  I  agree,  therefore,  that  this 
rata  ipust  be  discharged. 

Rule  discharged,  (a) 


24T 


1B2S. 
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agtthut 
DuMomk 


(a;  LUiUdal^  J.  was  absent. 


fiaoMAOE  and  Another  against  Prosser. 


nPHiS  was  an  acticxi  for  words  spoken  of  the  plaintiffii  In  an  action 
.  in  thdjT  trade  and  business  as  bankers  at  MomnoutK  spoken  of  the 
The  declaration  stated  that  die  plainti&  carried  on  the  Sieir tr^leas 
tcade  and  business  of  bankers  in  partnership  at  Mon^  nroy&iihlt''* 
mmUA  and  Brecon^  and  had  always  ccmducted  themselves  ^V^'^™?  ^1 

flaid,  "  I  boar 
that  you  say  that  the  plaintifis*  bank  at  M»  has  stopped.  Is  it  true?"  Defendant  an- 
iwered,  **  Yea,  it  ia.  I  was  told  so.  It  was  so  reported  at  C**  and  nobody  would  take 
their  bills,  and  I  came  to  town  in  consequence  of  it  myself.**  It  was  proved  that  C,  D. 
toid  tba  defendant  that  there  was  a  run  upon  the  plaintiffs*  bank  at  M,  Upon  this  evi- 
dence, the  learned  Judge,  after  observing  that  the  defendant  did  not  appeu*  to  have  been 
actuated  by  any  ill  will  against  the  plaintiffii,  directed  the  jury  to  find  their  verdict  for  the  de- 
fendant if  they  thought  the  words  were  not  maliciously  spoken :  Held,  upon  motion  for  a  new 
Irial ,  that  altboogh  malice  was  the  gist  of  ^e  action  for  slander,  there  were  two  sorts  of  malice, 
malice  in  fact  and  malice  in  law  ;  tbe  former  denoting  an  act  done  from  ill  will  towards  an 
iodhridoal ;  the  latter  a  wrongful  act  intentionally  done,  without  just  cause  or  excuse;  and 
thi^  in  ordinary  actions  for  slander,  malice  in  law  was  to  be  inferred  from  the  publishing  the 
slanderous  matter,  the  act  itself  being  wrongful  and  intentional,  and  without  any  just  cause  or 
excusa ;  but  in  actions  lor  alander,  prima  fade  excusable  on  account  of  (be  cause  of  pub* 
lisfaing  the  slanderous  matter,  malice  in  fact  must  be  proved :  Held,  therefore,  in  this  case, 
that  cl|»  Judge  ought  first  to  have  left  it  as  a  question  for  tbe  jury,  whether  the  defendant 
understood  A*  B,  as  asking  for  information,  and  whether  he  had  uttered  the  words  merely 
b%  waj  of  honest  advice  to  i^.  J9.  to  r^ulata  his  conduct,  and  if  they  were  of  that  opini«D« 
then,  secondly,  whether  in  so  doing  he  was  guilty  of  any  malice  in  facu 
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1825.  with  credit  and  punctuality  towards  their  creditors  and 
"■"""  customers ;  and  until  the  speakinfic  of  the  words,  &c., 
againat  had  never  been  suspected  of  being  guilty  of  any  act  of 
insolvency,  or  of  having  stopped  or  made  default  in 
payment  of  the  monies  due  or  owing  from  them  in  their 
said  trade  and  business,  but  were  in  good  credit  and 
gaining  great  profits,  yet  defendant  contriving,  &c., 
spoke  the  following  words :  ^'  The  bank  of  Bromage 
and  Snead  (the  plaintiffs)  at  Monmouth  is  stopped."  Th« 
second  count  stated,  that  in  a  discourse  which  th^  de- 
fendant had  with  one  L.  Watkins  in  the  presence  and 
hearing  of  other  subjects  of  the  realm,  of  and  concerning 
the  plaintiffs  in  the  way  of  their  trade  and  business,  and 
of  and  concerning  the  said  bank  of  the  plaintiffs  at  Mon- 
9nouth^  he^  the  defendant,  further  contriving  and  intend- 
ing as  aforesaid,  in  the  presence  and  hearing  of  the  said 
L.  WatJdm  and  the'said  last-mentioned  subjects,  and  in 
answer  to  a  certain  question  and  observation  put  and  made 
by  the  said  L.  Watkins  to  the  defendant  as  to  the  said 
plainti£&  in  their  said  trade  and  business,  and  as  to  the 
said  defendant  having  said  that  the  bank  of  the  plaintiffs 
at  Monmouth  was  stopped,  falsely  and  maliciously  spoke 
and  published  of  and  concerning  the  said  plaintiffs,  in 
the  way  of  their  aforesaid  trade  and  business,  and  of  and 
concerning  the  bank  of  the  plaintiffs  at  Monmouth  afore- 
said, the  words  following  :  ^^  Yes,  it  is.  I  was  told  so," 
thereby  meaning  that  the  plaintiffs  had  stopped  and 
made  default  in  the  payment  of  the  monies  due  and 
owing  from  them  in  their  said  trade  and  business  of 
bankers  at  Monmoidh  aforesaid.  The  third -count  stated, 
that  in  answer  to  a  question  and  observation  put  and 
made  by  Watkins  to  defendant  as  to  the  plaintiffs  m 
their  trade  and  business,  and  as  to  their  bank  at  Man" 

mouth 
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mcM  aforesaid  being   stopped,  defendant   spoke   the 
words,  "  Yes,  it  is."     Plea,  not  guilty.     At  the  trial 
before  Pari  J.  at  the  Summer  assizes  for  Manmouthy 
1S24,  it  appeared  that  Watkins^  on  the  13th  of  January 
1824,  met  the  defendant  in  Brecon^  and  addressing  him, 
said,  ^^  I  hear  that  you  say  the  bank  of  Brtmage  and  ^ 
Snead  at  Monmouth  has  stopped.    Is  it  true  ?*    Defend* 
ant  answered,  '*  Yes,  it  is.     I  was  told  so.    It  was  so  re-* 
ported  at  Crickfumellj  and  nobody  would  take  their  bills,  r 
and  I  came  to  town  in  consequence  of  it  myself."     Wat"  ' 
kins  then  said,  '*  You  had  better  take  care  what  you  > 
say;   you  first  brought  the  news  to  town,  and  told 
Mr.  Join  Thomas  of  it"     Defendant  repeated,  **  I  was 
told  so."     It  was  proved  on  the  part  of  the  defendant 
that  one  George  Browne  to  whom  the  defendant  had  paid  * 
two  one  pound  notes  issued  by  the  plaintifis,  told  the  . 
defendant  on  the  12th  of  January ^  that  there. was  a  run 
upoa  the  plaintiff'  bank,  and  that  if  there  was  any  thing 
in  it,  he  must   take  the  notes   back;    and   that  he^  • 
Brofamf  afterwards  returned  the  notes  to  the  defend^ 
ant  on  that  ground ;   but  he  never  told  the  defendant 
that  the  bank  had  stopped,  or  that  nobody  would  take 
their  bills.    The  learned  Judge  told  the  jury,  that  malice 
was  the  gist  of  the  action ;  that  it  did  not  appear  from 
the  evidence  that  the  defendant  was  actuated  by  any  ill 
will  against  the  plaintiff ;  and  that  if  the  words  were  not 
spoken  maliciously,  the  defendant  was  not  answerable ; 
that  they  ought  therefore  to  find  their  verdict  for  the 
defendant  if  they  thought  that  the  words  were  not  spoken 
maliciously,  otherwise  for  the  plaintiffs.   The  jury  found 
a  verdict  for  the  defendant.     A  rule  nisi  for  a  new  trial 
was  obtfuned  in  last  Michaelmas  term  by  Campbell^  on  the 
grouad  that  the  learned  Judge  had  improperly  lefl  to  the 

jury 
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1889L  jury  the  quesdon  of  malice^  for  it  was  to  be  inferred  in 
this  case  from  the  act  of  the  defendant,  inasmuch  a^  the 
o^casian  did  not  justify  the  speaking  of  the  words. 


W.  E.  TautUon  and  Mauk  shewed  cause.  The 
question  of  sialioe  was  properly  left  to  the  jury.  In 
Hemar  t.  Dccaoam  (a),  which  was  an  action  for  saying  ci 
the  plidntiff,  a  tradesman,  *^  He  cannot  stand  it  long,  he 
will  he  a  bankrupt  soon,''  it  was  proTed  by  a  witness 
that  the  words  were  not  spoken  maliciously,  but  by  way 
of  warning ;  and  PmU  C.  J«  directed  the  jury,  ^<  that 
though  the  words  were  otherwise  actionable,  yet  if  they 
should  be  of  <^Moion  diat  the  words  were  not  spoken 
out  of  maBce,  but  in  the  manner  before  mentioned,  they 
oug^t  to  find  the  defendant  not  guilty,"  and  they  did  so 
accordingly.  So  in  Rogers  ▼.  Clifton  (6),  Lord  Alvanky 
says,  *^  I  think  I  should  grievously  have  invaded  the  pro^ 
vince  of  a  jury  if  I  had  not  left  it  to  them  to  say  whether, 
considering  all  the  circumstances  of  the  case,  the  con* 
duct  of  the  defendant  was  not  malicious."  IBayley  J. 
Under  certain  circumstances,  words  which  would  other- 
wise be  actionable^  are  prima  &cie  escoisable  by  the 
occasion;  those^  however,  are  excepted  cases.]  All 
those  cases  come  within  this  rule  that  the  circumstances 
negative  malice.  The  occasion  may  alter  the  burthen 
of  proo^  but  still  the  malice  is  a  question  for  the  jury. 
If  malice  is  to  be  presumed,  the'  presumption  is  to  go 
to  the  jury  as  proo^  therefore,  quacunque  via,  the 
question  must  be  decided  by  them.  It  cannot  be  di»«* 
puted  that  the  evidence  given  by  the  defendant  tended 
to  negative  malice.     But  even  if  that  were  doubtftil,  the 

(a)  JBi^  JV;  P.  8.  fft)  3A4-P.598. 

plain  tiffit 
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pbiiitifis  would  not  be  entitled  to  a  oev  tmal.    Upoa        iaUL> 

tbe  fifat  count  U  is  dear  thai  the  verdict  was  properljr       -— — * 

found  for  the  defendant^  for  there  was  no  evidenoe  to      jigaki^ 

sof^KHl  ii^.  the  words  there  set  out  amount  to  a  positLTe 

stetwncnt  by  the  defendant  that  ^  the  bank  of  Brmru^ 

2KASnead9l Monmouth  had  stopped;*'  the  eridesoe  was 

tha^ie  answer  to  questions  whether  defendant  fafid  said  so, 

and  wh^er  it  was  truey  the  defendant  said  it  was,  and 

that  be  was  tcdd  so,  and  that  it  was  so  rqportedat  Oriit:£« 

hpmdL    Ifaw  these  words  do  not  aniount  to  a  chaiga 

that  die  bank  had  stopped;  tiuaee  is  a  material  vam^ioa 

between  the  allegation  and  the  proo£    The  second 

GiBQt  is  iqoite  new  in  form;   and  it  alleges  that^  iii 

answer  to  a  qui^tion  put  by  fVa&itu  to  defendant  as  to 

the  pifliartifis  in  their  trade  and  business,  and  as  to  the 

deTendaiit  having  said  that  the  bank  of  the  pkintafi  at 

MummouA  had  stepped,  the  defendant  spoke  of  and 

Goooefniag  the  plaintiffi  in  the  way  of  their  tiad^  and 

hasinaBSf  and  of  and  jGoncerning  lihe  bank  of  die  plaiav 

tifi  atMonmoidh^  the  words,  ^  Yes,  it  is;  I  was  told  aa'* 

h  is  not  averred  that  the  answer  had  reference  to  dia 

assertiGD  that  the  bank  had  stopped.     If  a  verdict  had 

been  ibund  for  the  plaintiffi  on  that  count,  no  judgmeot 

coald  have  been  giv^i.     The  thiisd  count  is  equally 

objectionable.     It  is  quite  ambiguous  whether  the  de> 

fc&dant  meant  to  say  that  he  had  used  certain  words  or 

that  those  words  were  true.     The  record  is  thei^fetfre 

ddecbvei  Garford  v.  dark  (a),  and  on  that  gronnd  th^ 

Court  will  not  grant  a  new  toial. 

CawgaieU  and  G.JEL. Cross  contriL    The  words  qpoken. 
by  the  defendant  were  in  themselves  clearly  actionable, 

(a)  Crv,  MHx.  857. 

and 
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1S25/  and  tbe  plaintiff  is  entitled  to  a  new  trial,  unless  it  is  to 
— ■""  be  decided  that  in  all  cases  of  slander,  without  reference 
agamtt  to  the  oc(»sion  or  circurestances  of  uttering  it,  malice  is 
a  question  for  the  jury.  It  has  hitherto  been  understood 
that  when  slanderous  words  are  spoken,  without  any 
priyilege  for  the  communication,  the  law  infers  malice 
from  the  probable  result,  viz.  the  injury  to  the  defend- 
ant. The  cases  cited  on  the  other  side  were  instances 
of  privileged  communications,  and  totally  different  from 
the  present.  Suppose  this  defendant  to  have  said  that 
the  plaintiff  stole  a  horse,  it  would  be  no  answer  to  say 
that  he  had  heard  so,  and  believed  it  to  be  true;  no 
question  of  malice  could,  under  such  circumstances,  be 
left  to  the  jury.  A  plea  stating  such  fiicts  would  be 
clearly  insufficient;  the  evidence  must  be  likewise  in- 
sufficient when  given  under  the  general  issue.  Now,  in 
this  respect,  there  is  ;io  difference  between  words  im- 
puting felony  and  insolvency.  Even  if  the  words  had 
been  spoken  to  the  defendant  under  circumstances  which 
justified  them,  yet  a  faithful  repetition  of  them  would 
not  be  justified  unless  the  author  were  named,  Davis  v. 
Lewis,  {a)  Here  there  was  not  a  faithful  repetition  of 
what  the  defendant  heard ;  he  was  told  there  was  a  run 
upon  the  bank,  and  he  reported  that  it  had  stopped. 
Then,  as  to  the  sufficiency  of  the  evidence,  there  cer- 
tainly was  evidence  to  support  the  first  count*  [itV/fc- 
dale  J.  In  an  action  for  words  you  cannot  out  of  a 
question  and  answer  make  an  affirmative  proposition. 
You  must  state  the  question  and  answer.]  Still  the 
evidence  may  be  taken  as  an  admission  by  the  defend- 
ant that  he  said  so  and  so  on  a  former  day ;  and  evi- 

• 

(fl)  7  r.  R.  17. 

dence 
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denoe  of  an  admission  of  having  spoken  certain  words  is  1885. . 
sufficient  to  support  a  declaration  charging  those  words.  — — 
To  the  second  and  third  counts  no  objection  was  made  jgamm 
at  the  trial,  and  the  words  were  proved  as  laid.  IBayley  J. 
Does  the  question,  **  Is  it  true?'  mean,  ^^  Is  it  true  that 
you  said  so  and  so  ?'  or,  ^'  Is  it  true  that  the  bank  has 
stopped  P'j  That  being  equivocal,  was  a  question  for 
the  jury.  If  the  defendant  by  answering,  **  Yes,  it  is,*' 
meant  that  he  had  used  the  words,  the  second  count  was 
proved;  if  he  meant  that  the  bank  had  stopped,  the 
third  count  was  proved ;  and,  in  either  case^  the  plaintiff 
was  entitled  to  a  verdict. 

Cur.  adv.  vidL 

Baylet  J.  now  delivered  the  judgment  of  the  Court. 
This  was  an  action  for  slander.  The  plaintiff  were 
bankers  at  Monmouth^  and  the  charge  was,  that  in  an- 
swer to  a  question  from  one  Lewis  Watkins^  whether  he, 
the  defendant,  had  said  that  the  plaintiff's  bank  had 
stopped,  the  defendant's  answer  was,  *^  it  was  true,  he 
hod  been  told  so."  The  evidence  was,  that  Watkins 
met  defendant  and  said,  ^^  I  hear  that  you  say  the 
bank  of  Bromage  and  Snead^  at  Monmouth^  has  stopped. 
Is  it  true  ?'  Defendant  said,  ^^  Yes  it  is;  I  was  told  so." 
He  added,  ^^  it  was  so  reported  B,iCrickhamellyW[id  nobody 
would  take  their  bills,  and  that  he  had  come  to  town  in 
ooiisequence  of  it  himself."  Watkins  sdd,  ^^  You  had 
better  take  care  what  you  say ;  you  first  brought  the 
news  to  town,  and  told  Mr.  John  Thomas  of  it"  De- 
fendant repeated,  "  I  was  told  so."  Defendant  had 
been  told  at  Crickhawelk  there  was  a  run  upon  plaintiffs' 
bank,  but  not  that  it  had  stopped,  or  that  nobody  would 
take  their  bills,  and  what  he  said  went  greatly  beyond 

what 
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lS9i|«  i^hat  he  had  heard.  The  learned  Judge  considered  the 
words  as  prored,  and  he  does  not  appear  to  have  treated 
it  as  a  case  of  priTileged  communication ;  bat  ms  the 
defendant  did  not  appear  to  be  actuated  by  any  iU  will 
Bglednst  the  plaintifis,  he  told  the  jury  that  if  they 
thought  the  words  were  not  fipoheh  malidouefyf  though 
ihey  might  unfortunately  hare  prodaoed  injury  to  the 
pbitit^  thie  defendant  ought  to  have  th^dr  verdict ;  bot 
if  they  thought  thein  spoken  nudioioiisb/f  they  should 
flkid  ii»r  the  pliiintiff  2  and  fh^  July  having  found  for  the 
defendant)  the  question  upon  a  motion  for  a  new  ^iai 
was  upcm:  the  propriety  of  this  Erection*  If  in  an  ordi- 
iiaiy  case  of  slander,  (not  a  case  of  privileged  commu- 
nication),  want  of  malice  is  a  question  of  fact  for  the 
«onsida«ition  of  a  jury,  the  direction  was  right ;  but  if 
in  such  a  easts  die  law  imfUes  such  malice  as  is  neoes- 
sary  to'  maintain  the  action,  it  is  the  duty  of  the  Jndg^ 
to  withdraw  the  question  of  malice  from  the  consider- 
ation of  tiie  jury :  and  it  appears  to  us  tiiat  the  direction 
in  this  case  was  wrong.  That  malice^  in  some  sense^  is 
the  gist  of  the  action,  and  tiiat  therefore  the  manner  and 
occasion  ^  speaking  ike  wards  is  admissible  in  evidence 
to  shew  they  were  not  qioken  with  malice^  is  said  to 
have  been  agreed  (either  by  all  the  Judges,  or  at  least 
by  the  four  who  thought  the  truth  might  be  given  in 
evidttice  on  the  general  issue),  in  Smith  v.  Bichard^ 
son  («)  I  and  it  is  laid  down  1  Com.  Dig.  action  upon 
the  case  for  defamaticm  O  5.  that  the  declaration  ilmBt 
shew  anudicious  intent  in  the  defefidant,  and  there  are 
some  odier  very  useful  elementary  books  in  whioh  it  is 
uAA  that  malice  is  die  gist  of  the  action,  but  in  wiunt 

(a)  ITHbt,  24. 
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wexat  the  word  tnalice  or  malichus  intent  are  here  to  be  ISfB. 
tmderslocid^  whether  in  the  pojmlat  sense,  or  in  the 
Mise  th^  Utm  puts  ii^)on  those  expressioBs,  none  of  these 
andiofrities.  stiite%  Malice  in  oooimon  acceptation  means 
ill  will  against  a  person,  but  in  its  legal  sense  it  means 
a  Wrongful  aet,  done  intentionaliy,  without  just  cause  or 
exease.  If  I  give  a  perfect  stranger  a  blow  likely  to 
produce  death,  I  do  it  ^  malice^  because  I  do  it  inten" 
tbmalbf  and  without  just  cause  or  excuse*  If  I  maim 
caltte^  without  knowing  whose  they  ar^  if  I  poison  a 
&hery,  without  knowing  the  owner,  I  do  it  ^  mdUcef 
because  it  is  a  wrongful  act,  and  done  intentionally.  If 
I  am  amugned  of  felony^  and  wilfully  stand  mute,  I  am 
said  to  do  ft  qfrnalice^  because  it  is  intenticmal  and  with- 
eat  jast  cause  or  ei^cuse.  (a)  And  if  I  traduce  a  man, 
whether  I  know  him  or  not,  and  whether  I  intend  to  do 
him  an  injury  or  not,  I  apprehend  the  law  considers  k  9s 
done  of  malice,  because  it  is  wrongful  and  int^tional.  It 
eqoaHy  worics  an  injury,  whether  I  meant  to  produce  to 
injuiy  or  not,  and  if  I  had  no  legal  excuse  for  Uie 
slander,  why  is  he  not  to  hate  a  I'emedy  against  me  for 
the  injury  it  produces  ?  And  I  apprehend  the  law  recog- 
nises the  distinction  between  these  two  descriptions 
of  malice,  malice  in  fact  and  malice  in  law,  in  actions 
of  slander*  In  an  ordinary  action  for  words,  it  is 
sufficioit  to  charge  that  the  defendant  spoke  them 
fakdy^  it  is  not  necessary  to  state  that  they  were  spoken 
wdieiaitdif*  This  is  so  Idid  down  in  Siyles  892.,  and  wtts 
sdjo^ed  upon  error  in  Metver  v.  Sparks,  {b)  The 
objeetbn  thete  was^  that  the  words  were  not  charged 
to  have  been  spoken  maliciously,  but  the  Court  am* 

(a)  JltuseU  on  Crimes,  614.  N.  1. 

(b)  Ow€n,Sl.     Noy.SS. 

swered, 
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1825«        swered,  that  the  words  were  themselves  malicious  and 
^  slanderous,  and,  therefore,  the  judinnent  was  affirmed. 

,««aM^      '  But  in  actions  for  such  slander  as  is  prim&  facie  ex- 
cusable on  account  of  the  cause  of  speaking  or  writing 
it,  as  in  the  case  of  servant's  characters,  confidential 
advice,  or  communications  to  persons  who  ask  it,  or 
'  have  a  right  to  expect  it,  malice  in  fact  must  be  proved 
by  the  plaintiff,  and  in  Edmonson  v.  Stevenson  (a),  Lord 
Mansfield  takes  the  distinction  between  these  and  or- 
dinary actions  of  slander.     In   Weaiherstone  v.  Haoh 
kin6{b\  where  a  master  who  had  given  a  servant  a 
.  character,  which  prevented  his  being  hired,   gave  his 
.  brother-in-law,  who  applied  to  him  upon  the  subject,  a 
detail  by  letter  of  certain  instances  in  which  the  servant 
.haddefirauded  him;   Wood^  who  argued  for  the  plaintifi^ 
insbted  that  this  case  did  not  differ  from  the  case  of 
common  libels,  that  it  had  the  two  essential  ingredients, 
.  slander  and  falsehood ;   that  it  was  not  necessary  to 
prove  express  malice;  if  the  matter  is  slanderous,  malice 
is  implied,   it  is  sufficient  tp  prove  publicatiop;   the 
raptives  of  the  party  publishing  are  never  gone  into, 
and  that  the  same  doctrine  held  in  actions  for  words, 
no  express  malice  need  be  proved.     Lord  Mansfield 
said  the  general  rules  are  laid  down  as  Mr.  Wood  has 
stated,  but  to  every  libel  there  may  be  an  implied  jus- 
tification from  the  ocolsion.  .  So  as  to  the  words,  in- 
stead of.  the  plaintiff's  shewing  it  to  be  false  and  mali- 
cious, it  appears  to  be  incidental  to  the  application  by 
the  intended  master  for  the  character ;  and  BvUer  J. 
said,  this  is  an  exception  to  the  general  rule,  on  account 
.of  the  occasion  of  writing.     In  actions  of  this  kind,  the 
plaintiff  must  prove  the  words  "  malicious"  as  well  as 

(«)  BuU,  N.  P.  8,  (6)  1  Term  Rep.  1 10. 

JalSf^ 
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fabe.  BMer  J.  repeats  in  Padey  v.  Freeman  (a),  that  for  1 825. 
words  spoken  confidentially  upon  advice  asked,,  no  action 
liesy  unless  express  malice  can  be  proved.  So  in  JFfer- 
grccoe  v.  LeBreton{b\  Lord  Man^eUL  states  that  no  action 
can  be  maintained  against  a  master  for  the  character  he 
gives  a  servant,  unless  there  are  extraordinary  circum- 
stances of  express  malice.  But  in  an  ordinary  action  for 
a  libel  or  for  words,  though  evidence  of  malice  may  be 
given  to  increase  the  damages,  it  never  is  considered 
as  essendal,  nor  is  there  any  instance  of  a  verdict  for 
a  defendant  on  the  ground  of  want  of  malice.  Num- 
berleis  occasions  must  have  occurred  (particularly  in 
cases  where  a  defendant  only  repeated  what  he  had 
heard  before,  but  /without  naming  the  author),  upon 
which,  if  that  were  a  tenable  ground,  verdicts  would 
have  been  sought  for  and  obtained,  and  the  absence  of 
any  such  instance  is  a  proof  of  what  has  been  the  g^ 
neral  and  universal  opinion  upon  the  point.  Had  it 
been  noticed  to  the  jury  how  the  defendant  came  to  speak 
the  words,  and  had  it  been  left  to  them  as  a  previous 
question,  whether  the  defendant  understood  JVatkins  as 
asking  for  information  for  his  own  guidance,  and  that  the 
defendant  spoke  what  he  did  to  JVatkins^  merely  by  way 
of  honest  advice  to  regulate  his  conduct,  the  question 
of  malice  in  fact  would  have  been  proper  as  a  second 
question  to  the  jury,  if  their  minds  were  in  favour  of 
the  defendant  upon  the  first ;  but  as  the  previous  quest- 
tion  I  have  mentioned  was  never  put  to  the  jury,  but 
this  was  treated  as  an  ordinary  case  of  slander,  we  are 
of  opinion  that  the  question  of  malice  ought  not  to 
Have  been  left  to  the  jury.     It  was,  hoVs'ever,  pressed 

(a)  3  T.  R.  61-  (b)  3  Bwr.  2425. 

Vol.  IV.  S  upon 
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1825*       upon  us  with  considerable  fbrce^  that  we  ought  not  to 
grant  a  new  trial,  on  the  ground  that  the  evidence  did 
not  support  any  of  the  counts  in  the  declaration^  but 
upon  carefiilly  attending  to  the  declaration  and  the 
evidence,  we  think  we  are  not  warranted  in  saying  that 
there  was  no  evidence  to  go  to  the  jury  to  suppcnrt  the 
declaration;  and  had  the  learned  Judge  intimated  an 
opinion  that  there  was  no  such  evidence,  the  plaintiff 
might  have  attempted    to  supply    the   defect.      We, 
therefore^  think  that  we  cannot  properly  refuse  a  new 
trial,  upon  the  ground  that  the  result  upon  the  trial 
might  have  been  doubtful.     In  granting  a  new  trial, 
however,  the  Ck>urt  does  not  mean  to  say  that  it  may 
not  be  proper  to  put  the  question  of  malice  as  a  ques- 
tion of  fact  for  the  consideration  of  the  jury ;  for  if  the 
jury  should  think  that  when  JVatkins  asked  his  question 
the  defendant  understood  it  as  asked  in  order  to  obtain 
information  to  regulate  his  own  conduct,  it  will  range 
un^r  the  cases  of  privileged  communication,  and  the 
question  of  malice,  in  fact,  will  then  be  a  necessary  part 
of  the  jury's  inquiry;  but  it  does  not  appear  that  it  was 
left  to  the  jury  in  this  case,  to  consider  whether  this  was 
understood  by  the  defendant  as  an  application  to  him 
for  advice^  and  if  not,  the  question  of  malice  was  im- 
properly left  to  their  consideration.     We  are,  there- 
fore, of  opinion,  that  the  rule  for  a  new  trial  must  be 
absolute. 

Rule  absolute. 
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1825. 

Doe  on  the  Demise  of  Lord  Darlington 
against  Cock  and  Others,  (a) 

J^DWARD  LAWES  moved  for  jadgment  against  the  la  ^ 

casual  ejector;  the  service  being  without  objection  whiSb^d 
88  to  aH  the  tenants  except  one  Jokn  Denham^  with  h^^^ 
respect  to  whom  it  was  stated,  that  a  copy  of  the  deckr-  SSJSJf  !?  *•* 
adon  and  notice  was  aiRxed  to  the  door  of  the  dweHinr-  P^?^  '^  ^^ 

^     bdd  to  be  iw- 

house  of  J.  D.  (then  tenant  in  possession  of  the  residue  cemay  to  Mrre 

•11  the  uDdcr- 

of  the  preo)ises)y  which  was  locked  up,  no  person  being  teiumta  with 
resident  therein,  and  the  tenant  not  having  lived  there  nor  «Wrinnitiotia 
b  the  neighbourhood  for  three  months,  and  having  no  nantofahouM 
other  residence  in  the  county.    TTie  affidavit  further  ^t^ji^u 
staled,  that  all  the  premises^  sought  to  be  recovered  by  j^,J^!!i?**^' 
the  ejectment  had  been  let  to  one  J.  Cock,  who  had  raonti»«ft«r. 

'  wardiiixeda 

underlet,  different  parts  of  them  to  John  Denham  and  copy  of  a  de-. 

claratton  in 

the  Other  tenants.     On  this  affidavit,  it  was  submitted  e{ectmenttoth« 
by  LavoeSj  that  either  the  service  on  Denham  might  be  that  die  lerTice 
considered  sufficient;  or  that  the  service  on  Cock  would  den^butUuit 
entitle  the  lessor  of  the  plaintiff  to  judgment  as  to  the  ^ould^aTe 
lAole  premises,  for  as  they  had  been  originally  let  to  ^'^^^^l  l*  ■•  • 
him,  the  possession  of  the  under-tenants  was  his  pos*  Moion. 
session.     He  quoted  Boe  v.  Wi^Sy  2  N.  R*  330.    But 

LiTTLEDALE  J.  held  the  affidavit  defective  as  to  the 
premises  in  DenhanCs  occupation,  as  to  them  he  con- 
sidered the  case  to  be  one  of  a  vacant  possession.  He 
also  held,  that  notwithstanding  Cock  was  lessee  of  the 
whole  premises,  the  several  tenants  in  actual  possession 
mast  be  separately  served. 

Rule  refused. 

(a)  Tills  and  the  following  case  were  decided  in  the  term,  but  were 
Modentallj  omitted  in  their  proper  place. 
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1885. 


Thomas  against  Williams. 


Anilalbreoili 


■uiCy  hts  been 


*    T? OGEES  having  obtained  a  rule  nisi  for  judgment  as 
fagy?^^"*y  in  case  of  nonsuit,  upon  reading  an  affidavit  filed  on 

•Air  e  rale  Ibr  the  part  of  the  plaintifi^  consented  to  take  a  peremptory 

JudlfBMiiCy  et  in 

eHeefenoD-    undertaking,  but  he  prayed  that  the  rule  might  not  be 

discharged,  but  be  enlarged  until  the  next  term,  to 
enable  him,  consistently  with  the  practice  of  the  Courts 
to  move  for  a  rule  for  costs  for  not  proceeding  to  trial, 
inasmuch  as  it  was  laid  down  in  2  Tidd's  Practice^  819. 
eighth  edition,  that  a  defendant  cannot  move  for  judg- 
ment as  in  case  of  a  nonsuit,  and  costs  for  not  proceed- 
ing to  trial  at  the  same  time,  nor  after  moving  for  the 
firmer  is  he  alUmed  to  apply  for  the  latter j  and  the  same 
rule  is  laid  down  in  HvUock  on  CostSj  804.  and  in  Jrch" 
bold[s  Practice. 

Batlet  J.  however  was  of  opinion  that,  notwith^ 
standing  what  appeared  in  the  books  of  practice,  a  rule 
for  costs  might  be  obtained  after  the  rule  for  judgment 
in  case  of  a  nonsuit  was  discharged. 

Rule  discharged* 
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CASES 

ARGUED  AND  DETERMINED'  ^^^•''■ 


IK  TR( 


Court  of  KING'S  BENCH, 


IK 


Trinity  Term, 

In  the  Sixth  Year  of  the  Reign  of  George  IV. 


John  Gvaks  against  Gwynne  Gill  Vaughan,    ^riuay* 

^  June  3d. 

Heir  of  Gwynne  Vaughan,  deceased. 

J)ECLARATION  on  a  lease,  bearing  date  the  24th  :^-^^*"f  JJ^'*"^ 
6i  April  1786,  whereby  G.  Vaughatiy  deceased,  de-  estate,  by  lease 
mised  to    W.  Evans  the  premises   therein   described ;  ecutcd  upoa 
habendum  to  him   W.  Evans,   and  his  heh-s,   for  the  »^ti™'th^' 
ntlnral  lives  of  him    W.  Evans^  since  deceased,  John  ^^^Y/^fJ^  wh, 

remainder  to 
litt  fifst  and  olfaer  sons  in  tail,  with  a  power  to  the  tenant  for  life  to  grant  leases  for  }'ears, 
toerumMMa  on  three  liTes.  A.  afterwards  granted  a  lease  of  part  of  the  estate  in  question 
^the  lircs  of  three  persons  therein  named,  and  the  life  of  the  sunrivor ;  and  there  wan  a 
OMrtneat  that  the  lessee  should  quietly  hold  and  enjoy  the  premiscsybr  and  during  the  taid 
(cm,  without  interruption  of  the  lessor,  his  heirs  or  assigns,  or  any  other  person  claiming 
■7  estate,  r%fat,  or  interert  by,  ftom,  or  imder  him  or  any  of  liis  ancestors.  The  lease  being 
^  tbiee  lives  absolutely,  was  not  conformable  to  the  powefi  and  became  Toid  on  the  death 
^A,t  Mod  bis  eldest  son  brought  an  ejectment  and  evicted  the  lessee,  two  of  the  cestuy  que 
licibcmg  then  living  •.  Held,  t^t  thecklest  son  was  a  partoncj^iaiing  under  the  lesjor  within 
the  meaning  of  the  covenant  for  quiet  Enjoyment.  Held,  ijccondly,  that  l^y  the  words,  dur^ 
^  (Af  ftwi  term  in  that  cvMbant*  the  parties  inttDckd  a  ttria  to  eotitimia  so  long  as  any  of 
^  ccstuy  que  vies  survived,  and  not  a  term  to  continue  only  for  the  life  of  the  grantor. 

Vol.  IV.  T  Evans,     • 
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1825.        Evanny  the   plaintiff,  and   T.  Evansj   sons  of  the  said 
„^  JV.  Evansy  and  during  the  life  and  lives  of  the  survivor, 

agamu        at  the  rent  therein  inentioaed.     Covenant  by  the  lessor 

Vauoiiak.  ,  " 

for  himself  his  heirs  and  assigns,  that  the  lessee  and 
his  heirs  should  quietly  and  peaceably  hold,  occupy, 
'  possess,  and  enjoy  the  premises  for  and  during  the  said 

tenn,  without  the  let,  sui^  trouble,  hindrance,  molest- 
ation, disturbance,  or  interruption  of  the  said  G.  Vaughan, 
his  heii*s  or  assigns,  or  any  other  person  claiming  or 
to  claim  any  estate,  right,  or  interest  in  or  to  the  same 
premises,  &c  or  any  part  thereof,  by,  from,  or  under 
him  or  any  of  his  ancestors.  Breach,  that  since  the 
•death  of  the  lessee,  whose  heir  the  plaintiff  was,  the 
plaintiff  had  not  be^i  permitted  peaceably  and  quietly 
to  enjoy  the  premises  for  and  dttring  the  said  term^ 
without  the  let,  suit,  trouble,  hindrance,  molestation, 
disturbance,  or  mterruption  of  the  said  G.  VaugAanj 
his  heirs,  or  assigns,  or  any  other  person  or  persons 
claiming  or  to  claim  any  estate,  right,  or  mterest  in  the 
same  premises,  or  any  part  thereof,  but  on  the  con- 
trary thereof,  that  the  defendant  lawfully  claiming  an 
estate,  right,  title,  and  interest  in  and  to  the  said  de- 
mised premises,  by  virtue  of  a  certain  title  thereto  to 
him  theretofore  made  and  derived,  by,  from,  and  und^ 
the  said  G.  Vaughan^  after  the  making  of  the  said  in- 
denture^ and  afler  the  respective  deaths  of  the  said  G. 
Vaughan  and  W.  Evans,  and  before  the  expiration  of 
the  said  term,  to  wit,  on  the  1st  of  January  1816,  at^ 
&c.,  by  virtue  of  the  said  estate,  light,  and  interest  en- 
tered into  and  upon  the  $aid  demised  premises,  with  the 
appurt^umoes  in  and  upon  the  said  possession  of  the 
plainti£^  and  evicted  the  plaintiff  from  the  same;  and 
the  plaintiff  80  evicted,  &c.    Plea,  1st.  Noti  est  factom. 

18  2dly. 
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2dljr.  That  de&iich(4  did  ^ot  cbdm  anjr  estate^  right,  1825. 
tide,  or  interest  in  imd  to  thesjEdd  demiaedpremisesy  by 
firtue  of  any  titfe  to  ,}iiiQ,  Ui9rcitQ6>rb  made  and  d*- 
med  by,  fiom,  «p;id{ ^nder.  the: paid  Cf»  Vaughm.  Issue 
d^execBu  jMDy.  JVt  defiip^t  did  Hot  enter  into  and 
PSQD  die  cud  demist  premise!^  b^e  the  expiration  (^ 
de  mi  term,  .upon  ^ which  alsp  isgiie  waa  joined.  At  the 
tlial  hsSxeJiboH  C.f^  Ht  the  3Cddk^  mttings  after 
last  tenpt  the  following  lyp^ieared  to  be  the  .&cts  of  the 
css^  Bf:  lease  and  release  of  the  88di  and  S9th  Oo 
Ubar  1774^  G.  Fiu^gkan  beipg  seised  in  fee  simple  of 
the  demised  prepiises  (amongst  otibers)  upon  his  mar- 
riage^ aetded  his  estates,  conoprising  the  premises  in 
qoestion^  i^on  himself  for  life,  .remainder  to  his  first 
sod  other  sons  in  tail;  and  the  deeds  contained  the 
faOowiog  leasing  power,  *'  that  it  shall  be  lawfiil  for  the 
psnoD  (beiiig  in  pos^qssioQ  of  all  or  any  part  of  the  pre^ 
misea  heranbefor^  mentionedf  by  yirtue  of  any  of  the 
limitations,)  by  any  deed-  indented  to  make  any  lease  or 
leases  of  the.  said  premises,  for  any  term  or  number  of 
yean  not  exceeding  twenty-one  years  from  the  making 
dKreo^  or  for  any  term  o^  number  of  years  determin- 
able upon  one,  two,  or  three  life  or  lives  in  possession, 
or  bgr  way,  of  future  interest^  so  as  the. estate  in  pos- 
iftykwi  m4,  future  interest  be  determinable  upon  the 
deaths  ^  pne^  twc^ .  or  .three  person  or  persons,  and  be 
Botto.pQOliinue  any  longer  than  for  the  lives  of  three 
persons  at  the^nost,  kc.'\  Q$(ynne  Vmghan^  the  testator 
and  tenant  for  life  under  the  marriage  settlement,  on  the 
^AAi'qS^, April  1786,  grant^  the  lease  mentioned  in  the 
dedaratioo  to  W.  Evans  and  his  heirs,' habendum  to  him 
and  Vis  heirs .  from  the  SS|t^  of  SqOenUfer  then .  l$<st  for 
the  lives  of  the  three  persons  mentioned  in  the  declar- 

T  2  ation, 
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1825.       ation,  and  the  life  of  the  survivor;  and  the  lease  con- 

tained  the  covenants  for  quiet  enjoyment  there  set  out. 

agfunsi       The  plaintiff  was  the  eldest  son  and  heir  at  law  of  die 

Vaugban. 

lessee,  who  died  intestate  on  the  4th  of  August  1796. 
The  plaintiff  entered  into  possession  of  the  demised  pre- 
mises,  and  continued  in  possession  until  the  9th  of 
November  1816,  when  the  defendant  recovered  posses- 
sion in  an  action  of  ejectment,  on  the  ground  that  the 

• 

lease  was  void,, not  being  conformable  to  the  power,  the 
lessor  only  having  power  to  mal^e  leases  for  twenty-one 
years  absolutely,  or  for  years  determinable  on  three  lives, 
and  tlie  lease  in  question  being  a  freehold  lease  for  three 
lives.  Two  ofthecestuy  que  vies  were  then  living.  Upon 
this  evidence  it  was  contended  by  the  defendant's  coun- 
sel, that  there  was  no  breach  of  the  covenant ;  first; 
because  the  defendant  could  not  be  sidd  to  have  claimed 
under  his  father,  but  in  his  own  right  as  tenant  in  tail 
under  the  marriage  settlement;  and,  secondly,  that  there 
was  no  eviction  during  the  term^  because  the  term 
granted  by  the  lease  expired  upon  the  death  of  the  first 
tenant  for  life.  The  Lord  C.  J.  was  of  opinion,  that  the 
defendant  must  be  considered  to  have  claimed  under  his 
fadier,  within  tlie  meaning  of  the  covenant ;  and,  se- 
condly, that  the  words  ^^  the  said  term"  in  the  lease- 
meant  the  term  which  the  lessor  purported  to  grant, 
viz.  a  term  continuing  for  three  lives,  and^  therefore,- 
there  was  a  breach  of  covenant  by  the  defendant's  eWe-' 
tion  of  the  plaintiff  during  that  term. .  The  jury  having^ 
found  a  verdict  for  the  plaintiff,  damages  1 500/.,         -    t 

'  ■     -  • 

W.  R  Taunton  now  moved  for  a  new  trial  upon  both 

•  •  •  •        ■ 

grounds.  He  admitted,  however,  as  to  the  first  poiikt» 
that  the  view  taken  of  the  subject  by  the  Lord  Chief 

17  Jostke 


Vaugiun. 
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Justice  was    supported    by  the  decision  in  Hwd  t.        1825. 
FUicher.  (a)     As  to  th^  other  point,  there  was  no  '• 
breach  of  the  covenant  by  the  defendant,  because  he  i     <«auu^ 
did  not  evict  the  lessee  during  the  term,  but  after  it 
had  determined.    The  lease  not.  being  confemuible  to 
the  power,   was  valid  only   during   the  .life   of  the 
grantcHT.     Upon  his  death  it  became  absolutely  void, 
Ludford  v.   Barber  (6),.  Doe  d.  MarUn  v.  WdUs.  (r) 
The  term  granted  by  the  lease,  was  therefore  deter- 
mined sm  the  death  of  the  tenant  for  life/.  The  word 
term-  si|pifie8  the  estate  and  interest  passed  by  the 
lease.     It  is  true  that  Lord  Coke^  1  In^.  45  (&)  saySr 
that  the  word  terminus  signifies  not  only  the  limit  • 
and  limitBtion  of  time,   but  also  the  estate,  and:  in^ 
terest  that  passes   for  that  time;   but  in  the  passage 
which  immediately  follows,  it  is  clearly  used  as  signify- ' 
ing  the  estate  and  interest  that  passed.    He  goes  on, 
"^  if  a  man  make  a  lease. for  21  years,  and  after, 
make  a  lease  to  begin  a  fine  ei  cxpiratidnc  pradidi  > 
termini  21  annorum  dimiss :  and  after  the  £rst  lease  is 
surrendered,    yet   the    second   lease   sliali   begin   pre- 
sendy ;  but  if  it  had  been  to  begin  post  Jlnem  et  ex^ 
firationem  pradicti  21  annorum^  in  that  case,  although 
the  first   term  had  been  surrendered,   yet  the  second 
lease  should  not  begin  till  after  the  21  yiears  be  ended 
by  "effluxion  of  time."     Here  Lord  Coke  points  out  the 
distinction   between   the  words  time  and  term.     The 
words  durifig  the  said  term  are  therefore  synonymous 
with  the  words  during  the.. continuance  of  the  estnt^e. 
Then  the  estate  grahted    by   the  lease  being  at  an 
end,  and  the  lease  itself  being  void  on  the  death  of 
the  tenant  for  life,  all  the  covenants  which  related  to 

(•)  Doug.  43.  (6)  1  r.  B.  86.  (c)  7  T.  R.  S5. 

T  3  and 
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1825*  and  were  dependant  on  the  estate  granted  are  void 
alse^  Northcoie  ▼.  Vhderhitt{a)f  CffpofAvrst  ▼.  Cqpt*i- 

•i^eiui"^  hurst  {b)y  Soprani  ▼.  Skurro{c)^  Knipe  t.  Palmer,  (d) 
Here  the  oorenant  for  quiet  enjoyment  is  a  covenant 
running  with  the  land^  relating  to  and  dependent 'oh 
the  estate  gmiied  by  the  lease;  it  became  void  there- 
fore on  the  cesser  of  the  estate  to  which  it  related^ 
and|  oonseqnendy^  there  was  not  any  breach  c^  covenant 
by  the  defendant  during  the  term, 

Abbott  C.  J.  It  is  a  good  nde  of  construcdon  that 
deeds  should  be  construed  so  as  to  give  e£fect  to  the  m- 
teotioii  of  the  parties*  This  case  arises  on  a  deed 
whereby  the  lessor  for  himsd^  his  heirs,  and  assigns, 
covenants  that  the  iessee  and  his  heirs  paying  the  rents 
and  duties,  aiid  pericM*ming  the  covenants  and  agreements 
in -the  indenture  contained,  should  and  might  peaceably 
and  quietly  have,  hold,  occupy,  possess,  and  enjoy  all 
and  singular  the  demised  premises  for  and  during  the 
said  term,  without  the  let,  suit,  trouble,  hindrance,  mo- 
lestation, disturbance,  or  interruption  of  the  lessor,  his 
heirs  or  assigns,  or  any  other  person  or  persons  claim- 
ing^ or  to  claim  any  estate,  right,  or  interest  in  or  to  the 
same  premises,  or  any  part  thereof,  by,  from,  or  under 
him  or  any  of  his  ancestors,''  and  the  question  is,  what 
the  parties  to  this  deed  intended  by  the  words  <^  during 
the  said  term.^  It  seems  to  me  that  they  must  have 
understood  that  term  whicii  the  lessor  purported  to 
graol  Iqr  die  deed,  viz.  a  term  to  continue  for  the  three 
lives  therein  mendoned.  It  is  contended,  tliat  as  the 
lessor  had  not  the  power  to  grant  a  lease  for  three  li\^'  '* 


(a)  SuOu  199.  (6)  Lev.  45. 

(c)   Ydv,  18.  {d)  2  WUs,  150. 


the 


Vaucuak.. 
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the  term  actually  granted  was  a  term  to  continue  oiily        1825. 
for  his  life,  and  that  thefefim  the  parties  to  the  lease       ' 
amst  have  intended  by  the  words  during  ike  said  terniy  a       ni^ahut 
term  continuing  only  fcr  the  life  of  the  lessor.     Unless^ 
howe^er^  we  suppose  that  the  lessor  knew  that  he  had  no 
power  to  grant  the  lease  for  three  lives  absolutely,  and 
thiit  when  he  assumed  so  to  do  he  was  actually  commit- 
ting a  fivud,  we  must  understand  that  he  intended  to 
gnml  a  lease  to  continue  for  three  lives,^  and  that  when 
he  covenanted  that  the  lessee  should  quietly  enjoy  during 
the  said  term,  he  intended  that  that  covenant  should  be 
binding  on  him  knu  his  hieirs  during  the  continuance  of 
the  three  lives.     I  think  if  we  were  to  hold  that  he 
th^eby  int»ded  a  term'foi*  the  life  of  the  lessor,  and  not 
for  the  liv^  orthe  cesttiy  que  vies,  we  should  be  giving 
a  constmcticm  qtute  contrary  to  the  intentibn  of  the' 
parties.     The  lessor  says,  by  his  deed  that  the  lessee 
shall  have  *the  estate  for  that  period  for  which  he  pur- 
ports to  grant  it,  and  it  is  not  open  to  him,  or  any  per- 
Kon  claiming  under  him,  to  say  that  he  meant  by  the 
words  "  during  the  said  term^  any  other  terra  than  that 
which  he  purported  to   pass   by  his   deed.     I   think, 
therefore,  that  the  term  contemplated   by  the  parties  to 
the  deed,  and  mentioned  in  the  covenant  for  quiet  enjoy- 
onetit,  was  a  term  to  continue  for  the  three  lives  men- 
tioned  in  the  lease,  and  that  the  representative  of  the 
lessor  having  evicted  the  lessee  while  two  of  the  cestuy 
que  vies  were  living,   was  guilty  of  a  breach  of  the 
Mveaant  for  quiet  enjojrment.     As  to  the  other  point, 
thiycasc  must  be  governed  By  that  of  Hurd  v.  Fletcha-. 
fherc  a  fine  being  levied  bf  a  feme  covert's  estate 
^ith  a  joint  power  to  the  husband  and  wife  to  declare 
the  uses  of  the  fine    and  the  uses  having  been  declared 
1^  lemaindei    to  yi.,   the  husband  made   a  lease   and 

T  1  covenanted 
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•      • 

1825.        covenanted   for   quiet  possession  against  any  persons . 
claiming  under  him,     A.  evicted  the  tenant,  and  it  was 
ogakMi        held   that  an  action  would  lie  against  the   husband's 

Vauouav.  ^ 

executors  upon  the  covenant  for  quiet  enjoyment.  Upon 
the  authority  of  that  case,  I  am  of  opinion  that  the  de* 
fendant  was  a  person  claiming  under  the  lessor,  within 
the  meaning  of  the  covenant  for  quiet  enjoyment. 

HoLROYD  J.  (a)  I  think,  upon  the  authority  of  the  case 
of  Hurd  V.  Fletcher^  that  the  defendant  must  be  taken  to  > 
have  claimed  under  the  lessor  within  the  meaning  of  the 
covenant,  I  am, also  of  opinion  that  he  was  guilty  of  a 
breach  of  the  covenant  during  the  term,  by  evicting  the 
heir  of  the  lessee  during  the  lifetime  of  two  of  the  cestuy 
que  vies.  By  the  lease,  the  lessor  assumes  to  convey  an 
interest  in  the  premises  demised  during  the  lives  of  the 
three  persons  therein  mentioned,  and  he  covenants  that 
the  lessee'  shall  quietly  enjoy  during  the  said  term.  I 
think  that  tliose  words  must  be  construed  with  reference 
to  that  term  which  he  assumed  to  grant,  and  being  so 
construed,  it  is  quite  clear  that  that  was  a  term  or  in- 

» 

terest  to  continue  so  long  as  any  of  the  three  lives  were 
in  being. 

LiTTLEDALE  J.  I  have  no  doubt  that  the  intention 
of  the  parties  was,  that  the  lessee  should  enjoy  the  de- 
mised premises  during  the  whole  of  the  three  lives,  and 
that  we  ought  to  construe  this  deed  according  to  the 
intention.  The  case  of  Wright  y.  Cartwright  (b)  is  an 
authority  to  shew  that  the  word  term  may  either  signify 
the  time  or  the  estate  granted.  In  this  case,  I  am  satis- 
fied tliat  it  is  to  be  taken  as  denoting  the  time  during 

(a)  Ba^jf  J.  was  absent.  (6)  1  Burr,  2S2.  ,     . 

which 
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which  the  lives  of  the  three  persons  would  endure,  and       1825. 
that  being  8o»  I  think  there  was  a  breach  of  the  covenant        e^ 
for  quiet  enjoyment  durinir  the  term  mentioned  in  the  -    <v«<«« 
lease; .  As  to  the  other  pointy  I  entirdy  agree  widi  the 
rest  of  the  Court.  : 

Rule  refused. 


P&ATT  against  Hillman  and  Two  OtherGi*  ■  ^    ^S*'% 


JkiMSd. 


"PRESPASS for  buUding  a  waU  on  the  roof  of  die  WIhv«s^ 
*  ~^^s  houses  whereby  it  was  injured.     Plea^  wi^"boiiiide 


xio^  guilty. ,  At  the  trial  before  AbbottC.  J.  at  the  Wmt^  comply  wkh 
mnsier  sittings  aibr  JEfiJoyy  term  1824^  a  verdict'  was  ^^^JmSI^ 
takai  for  the  plaintiflP,  subject  to  the  award  of  a  barrister^  *^^^  terfid 
The  arUOrator  awarded  that  a  verdict  should  be  entered  "^"^^^ 
for  the  defisndants,  and  annexed  to  Ins  award  tbe^  M^  tiM  M^oii&ig 
lowing  certificate:  '<  It  appeared  in  evidence  before  me,  downer  of  which 
first,  that  the  house  of  the.  defendant  Hillman^  was  •  of  pus:  Hold, 

I      ^  that  the  niiiiic 

the  first  cbss,  and  that  the  house  of  the  plaintiil^  Pratt ^  of  the  wdl  wm 
was  of  the  third  class  of  buildings  mentioiked  in  the '^.s  done  in* 
14  G.  3.  c.  78-  s.  1.  (the  building  act),  and  that  the  two  g^^^^^Hl 
houses  adjoin  to  each  other,*  being  separated  by  a  party  ^^'^'^^^'^'SSi 


wall.    That  both  houses  were  built  before  the  buikiimr  to  the  protec- 

^  .tion  giren  bj 

act  was  passed,  and  are  within  the  district  over  which  the  looth  lec- 

tiOD. 

the  provisions  of  that  act  extend.  That  the  defendant 
HiUmanj  intended  to  make  certain  alterations  in*  his 
bouse^  and.  on  that  occasion  it  became  necessary^  in 
order  to  carry  the  alterations  of  his  house  into  effect^ 
that  the  defendant  HiUnum^  should  raise  the  whole 
party-wall  between  .his  house  and  that  of  the  plaintH!^ 
and  that  in  pursuance  of  such  intentioni  the  several  de- 
fendants, in  March  1822,  built  the  wall  in  question  upon 

'     the 
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189$,  .      the  old  {)arty^wail.     That  the  defendant  HiUman,  and 
theoth^r  defendants,  in  doii^  what  they  did,  bona  fide 
inl/epd^  tpfcpmpjly.widi  (theiprovisions  of  the  buiktmg 
ac^jj  That^  wall>iQ  question  was  examined  whilst  it 
was  building,  and  directions  as  to  the  mode  of  bnildii% 
it  .'giy^  .by  .  the  regular  district  surveyor.     That  the 
wall,  as  it  was  in  fact  built,  was  not  at  all  conformable  to 
the  provisions  of  the  building  act.     That  in  consequence 
of  the  old  party-wall  being  so  raised,  the  weight  of  the 
added  .pavtpvessiftig  on  4h6  part  below^  has  produced 
considerable  damage  to   the  plaintiff's  house.     That 
befo^  the.  action  wa8)bcought,  the  plaintiff  did  not,  in 
Gompltince  with,  i the  lOOthvsection  of  the  building  act, 
.  give^lhe  notice  tbelre  .required,  ^nd  that  he  -commenced 
.  hia<'acti|»i'^tnvc7i)A^*  1829,:  being,  after  more  than  three 
..Calendac  months  had' respired  fixmi  the  bnilding  of  the 
waU')bjl;tb«.defeiichntSb:-.  I  thought  that  this  omis&jon 
on4ie  patt  of  the  plaintiff  was  &tal  to  his  recovery  in 
the  action,  and  that  the.  action  was  brought  at  too  late 
a  period,  and  awarded.*  verdict  for  the  defendants  oh 
thi^  groiitKL"     In-  HUary  ietm  1825-  a   rule  nisi  for 
setting  aside  the  award  was  obtained^  against  whidi 

Pari  now  shewed  cause.  It  is  certified  by  the  arbi- 
trator Jthatithe  defendants  in  doing  what  they  did,  honk 
fideiinlended  to  comply  with  the  provisions  of  the  build- 
ing: :actf  they  must:  therefore  be  considered  as  having 
done' tb0  thing  f*  in  pursuance  of  Uie  act,"  fVellery. 
ToiA{o)yGQl^.ykThe  Wills  and  Berks  Canal  Com^^ 
i^^^W.  ;Now  the  . 100th  section  cf  the  liG.a.  c;78i 
enaq(9i;  ,f<  That  no  aclion  or  suit  diall  be  conunoibed . 
^S^yf^^i^y  person  .or  persons  k^  anythii^  done-^ 

pursuance 


IN  TH£  Sixth  Yjkab  07  GEORGE  IV.  271 

purmance  of  that  acf  until  twopty-one  days  after  notice        1825* 
in  writing  of  an  intention  to  bring  such,  action  has  been 


•  •    «    •  •  - 


\ ,  ^    J *•  *  1 


PaATT 


given  to  the  person  or  persons  against,  whom  such       agakui 
actum  or  suit  shall  be  brought ;  nor  after  the  expiratim . 
of  three  calendar  months  next  after  the  fiu^t  commit^/' « 


The  plaintiff  had  not.  complied  with  either,  of  .the  re-, 
qusites  of  that  secdoui  the  arbitrator  was  therefore., 
right  in  ordering  the  verdict  to  be  entered  for  the 

F.  J^oUoek  contriL  The  injury  sustained  by  the  phun- 
tiff's  house  was  in  consequence  of  defendant  HiUman 
having  raised  the  par^-wali  between  that  hpuse  and  his 
own.  Now  the  42d  section  of  the  building  act  pro- 
videsy  ^  that  no  party-wall  shall  be  raised  unless  the 
same  can  be  done  with  safety  to  such  wall^  and  the 
several  buildings  adjcjining  thereto/'  That  imposes 
upon  the  party  raising  the  wall  the  duty  of  first  ascer- 
taining tfai^  it  can  be  done  with  safety.  It  dojes  no^  ap» 
pear  that  any  such  previous  enquiry  was  made  in  the 
preseut  case,  and  the  arbitrator  has  found  that  the  wall 
as  it  was  built  was  hot  at  all  conformable  to  the  pro-  - 
visions  of  the  building  act  Under  such  (^rcuinstanoes,  , 
it  cannot  be  said  that  the  wall  was  raised  in  pursuance-  - 
of  the  act}  and  consequently  the  defendapts  are  not  in  a 
situation  to  claim  the  protection  of  the  1 00th.  section*  . 

Abbott  C.  J.    I  fx>nsider  the  42d  ^ectipn  pf  th^ 

"...     •    ..«»•.         ■   -    ' ' 

14G.8.  C.78.  as  having  given  an  authority  to  ra^e 
par^-wisills^    But  that  authority,  must  bet  exercised,  in  : 
a  partijpuiar  modje^.  and  under  certain  circumstancesi*; 
If  it  be  SO  exercised  the  party  is  altogether  justified. 
Bat  if  a  party  intending  to  act  under  the  authority  : 

given, 
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1825.        given,  does  not  pursue'  the  particular  directions  laid 
•  down,  he  is  not  altogether  justified,  but  must  answer  for 

agakut        the  damage  occasioned  by  that  which  he  has  done. 

..."        ..»..- 

Still,  however,  he  is  entided  to  the  protection,  given  by 
the  lOOtli  section ;  and  as  this  plaintiff  did  not  give  the 
notice  or  commence  his  action  within  the  period  pre- 
scribed by  that  section,  the  arbitrator  very  properly 
ordered  the  verdict  to  be"  entered  for  the  defendants. 
The  rule  for  setting  aside  the  award  must  therefore  be 
discharged. 

Rule  discharged,  (a) 

(a)  See  Waierhouae  ▼•  JTeen,  anle^  S05. 


*''«^»  Steele  against  Mart. 

A  lene  pur-       T^EBT  for  use*  and  occupation.     Plea,  nil  debet.     At 

ported  on  the       J-/  ,  ^  .  ^  ^        . 

Ace  of  it  to  the  trial  before  Abbott  C.J.  at  the  Middlesex  sit- 

haTe  been  made     ,  ai  ii*     •«*•■■ 

on  the  25th       tmgs  tStex  lust  Mtchaelmos  term,  the  plamtin^  pi'oved  a 

H^arch  1783 

habendum  to      Icajse  of  the  premises  in  question  from  Elizabeth  Lory- 

M^  ^Su^SSi  '^^  Walker  to  Joseph  Dale^  made  on  the  17th  December 

^tftS^      1787,  to  hold  from  die  feast  day  of  Uie  birth  of  our 

^^**^  M^^^**^  J-'^"^  Christ  thien  next  ensuinii:,  for  the  term  of  twenty- 
was  endence  to  *^  ^^ 

shew  that  the  nine  years  and  one  quarter  of  a  year,  wanting  three 
executed  untU    days,  at  the  yearly  rent  of  1 24/.,  payable  quarterly.     It 

after  the  25th  ^.^  ^  r  j  i  ''.. 

March  1783 :  was  further  proved  that  the  plaintiff  had  married  Eliza- 
took  effect  from  ^^  Ixnymer- Walker y  and  that  she  had  since  died,  and 
iiTery,  and  not  ^^  ^^^  defendant  had  been  in  possession  of  the  de- 
o7Se*dSlt^Lid  ™^  premises  from  Oie  25Ui  March  \sn,  until  the 

consequently 

that  the  term  commenced  on  the  25th  Marek  1783.  and  not  on  the25thof  itfarvAprec^4uup 

the  date  of  the  deed.  .  •       - 

'  28th 


• 
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.38tb  March  1818.  The  plaintiff  also  proved  the  on-  1885. 
ginal  lease  of  the  premises  to  JoAn  Walker^  the  father 
of  ElizabM  Longmer  Walter.  That  lease  purported  to 
have  been  made  on  the  25th  March  17889  by  William 
Gooding  the  eUd&Tf  William  Gooding  the  younger, 
James  Gooding^  and  Sampson  Goqdfng,  to  John  Waltcery 
of  the  parish  of  St.  MaryAe^Bone^  sadler,  habendum  to 
him  from  the  feast  day  of  the  Annunciation  of  the 
Blessed  Virgin  Mary  then  last  pastj  .for  thiitjr-five 
years ;  and  it  recited  that  in  consideration  of  the  rents 
and  covenants  therein  contwied  on  the  lessee's  part  to 
be  paid  and  performed,  and  of  the  surrendering  and 
giving  up  to  be  cancelled  certwi  indentures  of  lease 
made  between  the  same  parties,  bearing  date  the  10th  * 
April  1776,  whereby  the  messuage  or  tenement,  with 
the  appurtenances  thereinafter  demised  and  leased  to 
the  said  John  Walker,  were  demised  for  a  term  of  thirty^ 
five  years  from  LoAf'^ay  then  last,  they,  the  lessors, 
had  demised  the  premises  therein  particularly  described, 
which  were  stated  then  to  be  in  the  tenure  of  the  said 
(Z  Walker  or  his  under  tenants,  &c.,  habenduin  from  the 
feast  day  of  the  Annunciation  of  the  Blessed  Virgin 
Mary  (hen  last  past,  for  and  during,  and  unto  the  full 
end  and  term  of  thirty-five  years  then  next  ensuing, 
and  fiilly  to  be  complete  and  ended,  paying  during  the 
said  term  of  thirty-five  years,  unto  the  said  W.  Gooding 
the  elder,  and  his  assigns,  if  he  should  so  long  live,  the 
yearly  rent  of  60/.  on  the  24th  Juncy  29th  September^ 
25th  December y  and  the  25th  March,  by  even  and  equal  - 
portions;  and  if  the  said  W.  Gooding  the  elder,  should 
happen  to  die  before  the  expiration  of  that  demise,  then 
paying  during  the  remainder  of  the  term  from  his  death, 
to  the*  said  W.  Godding  the  younger,  J.  Gooding,  and 

'  S.Good^ 
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1825.       &  Goodingy  their  respective  executors,  &c.,  the  yearly 
•  rent  of  60/.,  on  the  before  last-mentioned  days  of  pay- 

agibut  mentf  the  first  payment  to  be  made  on  the  first  of  the 
said  ifeast  days  which  should  happen  after  the  decease  of 
tV,  Gooding  the  elder;  yielduig  and  paying  also  during 
the  aforesaid  term  of  thirty-five  years,  unto  W.  G»  the 
younger,  Jl  G.,  and  S.  6.,  their  executors,  &a,  the 
further  yearly  rent  of  15^  at  the  before-mentioned  days 
of  payment,  the  first  payment  thereof  to  begin  and  be 
made  upon  the  24/^  dca/  of  June  next  ensuing  the  date 
thereof.  The  lease  contained  the  usual  covenants  for 
payment  of  rent,  &c.,  and  was  attested  in  the  usual 
manner;  and  near  to  the  attestation  there  was  the  fol- 
lowing memorandum  signed  by  all  the  lessors :  ^^  We 
whose  names  are  under  mentioned  do  agree  to  the 
within  writings  that  the  said  John  Walker  for  the  space 
of  thir^^-five  years  is  to  pay  60/.  per  year  neat  money ; 
and  to  prevent  any  dispute  which  might  arise,  we  have 
indorsed  the  same  from  Lady-day  1783."  The  lease 
was  folded  up  in  the  usual  manner,  and  tliere  was  the 
following  indorsement  on  the  back  of  it :  **  Dated  the 
ibth  of  May  1783."  Upon  tliis  evidence  it  was  con- 
tended, on  the  part  of  the  defendant,  that  as  the  first 
lease  purported  to  be  made  on  the  25th  March  1 783,  to 
hold  from  the  25(ih  March  then  last  past,  that  it  took 
eflfect  from  the  25th  March  1782,  and  consequently  that 
the  term  of  thirty-five  years  expired  on  the  25th  March 
1817,  and  that  the  plaintifi*  therefore  had  no  interest  in 
the  premises  after  that  period.  The  Lord  Chief  Justice 
overruled  the  objection,  and  the  plaintiff  obtained  a 
verdict  for  2502.,  with  liberty  to  the  defendant  to  move 
to  enter  a  nonsuit.  A  rule  nisi  having  been  obtained^  > 
Hilary  term  last  upon  the  objection  taken  at  the  trial, 

Gumey 
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Gumof  (and  TindalwAs  with  him)  no^  shewed  cause.        1825. 


Smt« 


Aithoogfa  the  lease  purports  to  bear  date  on  the  25th 
4)f  March  178S,  yet  the  indorsement  clearly  shews  that  asaimt 
it  was  not  executed  until  after  that  time.  There  could 
be  no  reason  for  making  the  term  commence  a  year 
More  the  date  of  the  lease ;  for  the  lessee  was  then  hi 
possession  under  a  lease  which  had  many  years  to  riifr. 
Then  by  the  indcnisement,  the  lessors  declare  that  the  lease 
mas  not  executed  until  after  March  1 785.  ^There  is  every 
reason  to  soppose  that  th^  Indorsement  was  written  at 
the  time  when  the  lease  was  executed.  Tlie  probability 
is,  that  when  the  parties  met,  the  25th  of  March  1785 
had  been  inserted  in  the  lease,  and  that  to  prevent  dis- 
putes, the  memorandum  was  then  written,  and  if  that 
be  so^  then  it  is  evidence  that  k  was  not  executed  until 
after  Marek  nss.    He  was  then  stc^ipedby  the  Court. 

• 

Manyai  and  Campbdl  contriL  The  .words  of  die 
habendnm  are  dear*  The  lease  is  di^ed  the  25th  March 
1785,  and  the  tenant  is  to  hold  from  the  25th  March 
then  last  past;  that  must  mean  the  25th  of  March  1782, 
and  it  is  not  competent  to  a  party  to  shew  the  time  of 
the  executk>n  of  a  deed  to  be  different  from  that  which 
it  is  expressed  to  be  on  the  face  of  if^  and  where  there 
is  nothing  equivocal  in  the  habendum,  the  other  parts 
of  the  deed  cannot  be  called  in  aid  to  explain  it  Had 
there  been  any  ambiguity  in  the  habendum,  the  case 
would  have  been  otherwise.  The  circumstance,  there- 
fore, of  the  15^  r^t  bemg  reserved  so  as  to  commence 
on  the  24rth  oS  Jime^  is  immaterial.  Then  as  to  the 
eflect  of  the  memorandum,  the  words,  '*  we  have  in- 
dorsed the  same  from  the  25th  March  1783,''  aa-e  very 
amb^otts.    Besides,  there  is  no  evidence  to  shew  when 

this 
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1825.  this  memorandum  Wa^  written,  and  ifit  was  written  after 
the  execution  of  the  lease,  it  cannot  have  the  effect  bf 

offrinti  enlarging  or  abridging  the  term  granted  by  it  lAo- 
boU  C.  J.  Suppose  it  was  proved  b^ond  all  possibility 
of  doubt,  that  the  lease  was  not  executed  until  the  10th 
of  May  1788,  is  it  not  quite  clear  that  the  term  inust 
in  law  be  tak^n  to  have  commenced  on  the  25th  of 
March  in  that  year  ?]  IBai/ley  J.  It  is  laid  down  in 
Clayion*8  case,  that  if  there  be  a  lease  for  a  given  time 
from  henceforth  dated  one  day  and  executed  another,  it 
shall  run  from  the  day  of  the  execution.]  There  was 
no  proof'  that  the  lease  was  executed  after  the  25rii  jcX 
March  1783. 

Abbott  C  J.  I  am  of  opinion  that  in  point  of  law 
the  term  b^an  to  run  from  the  hady^day  preceding  the 
delivery  of  the  deed,  and  not  from  the  Lady-day  pre- 
ceding the  day  inserted  in  the  deed  as  the  date ;  and 
then  the  only  question  is,  whether  there  was  any  saiis-^ 
factory  proof  that  the  first  lease  was  executed  after  hady^ 
day  1783.  If  there  was,  then,  as  the  lease  was  to  corn- 
mence  from  Lady-day  then  last  past,  the  term  granted 
by  it  would  commence  at  Lady-day  1783,  and  continue 
until  the  25th  of  March  1818.  I  thought  at  the  trial 
there  was  abundant  evidence  to  shew  that  the  lease  was 
not  executed  until  after  the  25tli .  of  March  1 783.  The 
first  lease  purported  on  the  face  of  it  to  have  been  made 
on  the  25th  of  March  1783,  in  consideration  of  tbs 
surrei^der  of  a  former .  lease,  which  at  that  time  hmH 
twenty-eight  y€»rs  to  run,  and  the. premises  are  deimsml 
to  the  lessee  to  hold .,  from  the  25th.  of  March  then  last 
past  Now  it  is  to  be  observed;  that  it  is  not  usual  to 
make  a  term  commence  from  the  year  preceding  tlie 

execution 
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execution  of  the  lease,  and  there  couid  be  no  reason  for        i825. 
«o  domg  in  this  case^  inasmuch  as  the  lessee's  term  under       """^^ 

Stbilb 

the  fiHmer  lease  would  continue  until  he  surrendered  it  ngainm 
to  the  lessor,  which  probably  he  would  not  do  until  ox 
aboQt  die  time  when  the  new  lease  was  executed.  I 
dKMdd  conclude  from  the  very  terms  of  the  habendum, 
Aat  the  lease  was  not  executed  until  some  time  after 
the  S5th  of  March  1783,  and  the  mode  in  which  the 
KDt  is  reserved,  leads  to  the  same  conclusion.  Two 
rents  are  reserved,  the  one  payable  to  Gooding  the 
dder,  ihe  oAer  payable  to  his  sons;  they  are  both 
jnade  payaUe  quarterly  during  the  term,  but  it  is 
expressly  stipulated  that  the  latter  rent  is  to  b^in  to  be 
payable  on  the  24th  June  then  next.  This  shews  that 
die  parties  contemplated  that  the  term  was  to  commence 
on  die  25th  March  1783.  Then  there  is  a  memo* 
rmdwn  written  near  the  attestation,  and  signed  by  all 
diekssofs,  whereby  they  say,  **  that  to  prevent  disputes 
diey  had  indorsed  the  same  £rom  LaA/^day  1 788."  The 
meaning  of  that  phrase  is  not  very  precise.  Whether 
they  intended  to  declare  by  that  memorandum  that 
the  lease  was  to  take  effect  from  that  date,  or  whe- 
ther it  refisrred  to  any  other  indorsement,  is  not  very 
xlear;  but  giving  any  sense  to  the  memorandum,  we 
must  infer  that  it  was  not  written  until  after  Lady- day 
1783*  If  it  refers  to  any  other  indorsement  made  on 
tlie  lease,  it  must  refer  to  the  words  on  the  back  of  the 
leasee  ^  dated  die  lOdi  of  May  1783."  I  incline  to 
diink  that  the  memorandum  refers  to  an  indorsement 
alrea^  made  on  the  lease,  and  it  is  then  evidence  against 
the  lessors,  that  they  authorized  that  indorsement  to  be 

written  on  the  lease,  and  consequendy  that  the  lease  was 

• 

not  ocecuted  until  May  1783.    Upon  the  whole  I  am 
Vox- IV.  U  of 
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1825^.       of  opinion  that  there  was  evidence  to  shew  that  the  lease 
^  was  not  executed  until  the  10th  May  1783,  and,  con- 

StiKLx 

agflhxa       sequently,  that  the  term  began  to  run  from  the  25th 
of  Match  preceding* 

BayleV  J.  The  defendant  occupied  these  premises 
from  itfiTy  1817  to  May\^\^y  and  was  liable  to  pay 
some  person  for  the  occupation  during  that  period. 
Tiie  persons  claiming  under  Gooding  or  Walker  are 
tlie  only  persons  who  can  claim  the  rent.  Walker 
or  his  assigns  may  claim  if  the  term  continued  till 
March  1818,  but  it  is  contended  that  it  expired  in  1817, 
and,  consequently,  that  Walker  or  his  representatives 
cannot  claim  the  rent  becoming  due  after  that  period. 
The  lease  on  the  face  of  it  purports  to  have  been 
made  on  the  25th  of  Mardi  1783,  and  the  words  of 
the  habendum  are,  **  to  hold  from  Lady-day  now  last 
past."  It  is  said,  therefore,  that  the  term  granted  by 
the  lease  began  necessarily  to  run  from  Lady-day  1782, 
and  expired  on  Lady-day  1817.  It  may,  however, 
happen,  that  the  lease  may  be  dated  on  one  day 
and  may,  in  fact,  have  been  executed  on  a  subsequent 
day ;  and  if  that  be  so,  the  lease  takes  effect  from  the 
day  of  the  delivery,  and  not  from  the  date.  That 
is  laid  down  inr  Clayton's  case,  5  Co.  I.  There  in- 
dentures of  demise  were  ingrossed,  bearing  date  the 
26th  of  May^  the  25th  Eliz.  habendum  for  three  years 
from  henceforth,  and  the  said  indentures  were  delivered 
at  four  o'clock  of  the  afternoon  the  20th  day  of  June  in 
the  same  year,  and  the  question  was,  when  this  lease 
by  cotnputation  should  have  its  beginning,  whether  finom 
the  day  of  the  date,  or  from  the  delivery;  "  and  it  was 
resolved,  that  from  henceforth  should  be  accounted  £rom 
the  day  of  the  delivery  of  the  indentures,  .imd  not  by 

16  /  any 
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any  computation  of  date,  for  from  henceforth  is  as  much       1 825. 
as  to  say,  "  from  the  makings  or  from  the  time  of  the       — — - 

Steeli 

delivery  of  the  indentures,"  or  a  confectione  prsssentium^  w^ainat 
for  the  confection  or  making  of  the  lease  does  begin  by 
the  delivery,  and  these  words,  ^^from  henceforth^  or  any 
other  words  of  the  indenture  are  not  of  an  effect  or  force 
until  delivery  quia  traditio  loqui  iacit  chartam."  Now 
apply  the  doctrine  of  that  case  to  this.  Here  the  lessee 
was  to  hold  from  the  25th  of  March  then  last  past.  Now, 
according  to  Clayton^s  case,  that  must  mean  the  25th  of 
March  preceding  the  execution  of  the  lease,  and  not 
preceding  the  date  of  the  lease.  There  must,  however, 
be  some  evidence  to  shew  that  the  deed  was  not  exe- 
cuted on  the  day  when  it  bears  date,  and  I  think  there 
is  such  evidence  in  this  case.  In  the  lease  there  is  a 
memorandum  by  the  only  persons  who  had  an  adverse 
interest,  that  they  had  indorsed  it  from  Lady-day  1783, 
and  it  appears  that  on  the  back  of  the  lease  there  are  the 
words  <^  dated  the  1  Oth  of  May  1 783."  This  is  a  declar- 
ation by  them  that  the  lease  was  not  executed  until  after 
Lady-day  1783,  and  if  they  had  made  a  verbal  declar- 
ation that  the  lease  was  not  executed  until  after  the  25th 
o{  March  1783,  it  would  be  evidence  of  the  fact  against 
them.  Here  we  have  a  declaration  in  their  own  hand- 
writing. I  am  of  opinion,  therefore,  that  we  are  well 
warranted  in  assuming  that  the  lease  was  executed  after 
the  25th  of  March  1783.  That  being  so,  the  verdict  is 
right,  and  this  rule  must  be  discharged. 

HoLROYD  J.  The  question  is,  whether  there  was 
reasonable  evidence  to  satisfy  the  jury  that  the  lease  was 
executed  after  the  time  when  it  purports  to  bear  date. 
For  it  is  clearly  established,  that  if  it  be  executed  after- 
wards, it  takes  effect  from  the  day  of  the  delivery,  and 
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1825.  not  from  the  day  of  the  date :  and  I  take  tt  to"  be  clear 
•  that  a  paity  may  shew  that  the  deed  was  delivered  on  a 

ogafiist  different  day  from  that  on  which  it  bears  date,  Oshey  v. 
Sir  Baptist  Hicks,  (a)  In  covenant  upon  an  indenture 
dated  the  9th  of  October^  to  pay  for  goods  then  laden, 
or  afterwards  lo  be  laden  on  board  such  a  ship,  it  was 
held  that  the  defendant  might  traverse  the  delivery  on 
the  9tli,  and  plead  that  the  deed  was  sealed  and  deli- 
vered on  the  28th,  and  that  no  goods  were  then  or 
afterwards  diipped,  for  he  was  not  bound  to  pay  for 
any  goods  shipped  after  the  date  and  before  the  delivery 
of  the  deed;  and  it  was  held,  that  although  it  should  be 
intended  that  every  deed  was  delivered  on  the  day  it 
bears  date,  unless  the  contrary  be  proved,  yet  that  the 
words  of  the  deed,  that  he  should  pay  for  the  corn  then 
laden,  referred  to  the  time  of  the  essence  of  the  deed  by 
the  delivery,  and  not  to  the  date.  Then  that  being  so, 
the  only  question  is,  was  there  evidence  to  satisfy  the 
jury  that  the  deed  was  executed  after  the  time  it  pur- 
ported to  bear  date  ?  I  am  satisfied  that  from  the  indorse^ 
ment  it  may  reasonably  be  collected  that  it  was  executed 
after  the  time  when  it  purports  to  bear  date,  and  therefore 
the  rule  for  entering  a  nonsuit  must  be  discharged. 

LiTTLEDALE  J.  It  appears  to  be  clearly  established, 
that  if  a  lease  be  executed  on  a  day  after  the  day  of  the 
date^  it  takes  effect  from  the  day  of  delivery,  and  not  from 
the  day  of  the  date.  My  doubt  has  been,  whether  in  this 
case  there  was  evidence  to  shew  that  the  lease  was  e^e* 
cuted  after  the  25th  of  March  1 783.  I  am  inclined,  how- 
ever, to  think  that  there  was  evidence  from  which  a  jury 

(a)  Cro,Jae,263. 
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might  reasonably  draw  the  conclusion,  that  the  lease  was  18M. 

not  executed  until  after  the  25th  of  March  1783,  and  

that  being  so,  then  the  lease  took  effect  from  the  25th  affmui 
qS  March  preceding  the  execution. 

Rule  discharged. 


Sktring,  Administratrix  of  G.  Skyring,  against  Monday, 

Greenwood  and  Cox. 


Assumpsit  for  monqr  had  and  received  by  the  The pajmiMter 

*"^  of  •  military 

defendants  to  the  use  of  G.  Styring  in  his  life-time,  corpi  had  given 

and  to  the  use  of  the  plaintiff^  as  administratrix  since  count  to  an' 

his  death.     Plea^  generU   bsue.     At  the  trial  before  corpc'^from  the 

AbbM  C. J.,  at  the  Middlesex  sittings  after  last  Michael-  {Jif ^  th? 

mas  term,  the  following  appeared  to  be  the  facts  of  the  f^Li^J^'^ 

case:  The  plaintiff  was  administratrix  of  the  late  G.  tain  incrcMcd 

pay*  errone- 

Slyringy  who  was  major  in  the  Royal  Artillery.     The  outly  tuppowd 

to  be  ffrantecl 

defendants  were  paymasters  of  the  Royal  Artillery,  and  by  a  genend 
held  their  office  by  commission,  as  other  officers  in  the  S7th  Juguu 
corps  hold  theirs.     The  pay  of  the  whole  army  was  cerofhii^itu-' 
fixed  by  regubtions  established  in  1806.     These  regu-  JJi^^^f 'f 
lations  were  made  known  to  the  different  branches  of  **»' account 

was  delivered 

the  army  by  fifeneral  orders  issued  from  the  respective  *<>  **•  ^^^^  '*» 

•^     ^  ^  *^  1821.      InDt- 

proper  departments,  and  the  general  order  for  the  ord-  cember  ie\6, 

the  paymasten 

nance  or  artillery  issued  from  the  head  quarters  at  were  informed 

Woolwichf  in  August  1^06,  in  these  words :  *^  His  Ma-  p^nanco  that 

jesty  having  been  most  graciously  pleased  to  express  his  1^^  gnmted  by 

the  order  of 
180G  would  not  be  allowed  to  persons  in  the  situation  of  the  officer  in  question.     The 
paymasters  did  not  comrounidate  this  information  to  the  officer  until  1831,  and  subsequently 
Co  that  time  they  continued  to  receive  his  pay :   Held,  in  an  action  brought  by  his  persona 
representatiTe  to  recover  such  pay,  it  was  not  competent  to  the  paymaster  to  retain  any 
auich  sums  of  money  on  account  of  the  sums  which  they  had  credited  him  for  by  way 
iDCfcaaed  pay^  and  which  they  had  allowed  him  to  consider  his  own  for  so  long  a  period 

U  3  approval 
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1825.       approval  of  the  classes  of  officers,  non-commissioned 
officers,  and  gunners  of  the  royal  regiment  of  artillery 

nattinst  partalcing  of  the  advantages  in  point  of  pay  granted  to 
the  infantr}',  as  far  as  the  several  ranks  of  one  service 
correspond  with  those  of  tlie  other,  to  commence  from 
the  1st  of  Juh/  1806;  the  following  rate  of  increase  to 
the  pay  is  announced  in  orders,  and  attaches  to  the 
invalid  battalions,  marching  battalions,  horse  brigade, 
foreign  and  the  king's  German  artillery,  viz.  (amongst 
other  ranks)  captain  and  second  captain  Is*  IcL  per 
diem,  two  shillings  per  diem  more  to  captains  having 
the  brevet  rank  of  major  or  any  superior  rank,  adju- 
tants and  quarter-masters  who  hold  two  commissions 
are  not  entitled  to  the  increase  of  pay.  First  gunners 
are  entitled  to  the  same  increase  of  pay  as  gunners. 
The  above  increase  of  pay  and  allowances  to  officers 
are  granted  under  the  same  restrictions  as  the  allowance 
of  one  shilling  a  day,  added  to  the  pay  of  subalterns 
in  1797,  and,  consequently,  the  difference  between  the 
former  and  increased  rates  is  not  in  any  case  to  be 
received  by  an  officer  holding  more  than  one  military 
commission  or  appointment,  nor  to  give  claim  to  any 
higher  half  pay  on  reduction."  The  regulations  of 
1797  were  likewise  published  by  a  general  order,  dated 
the  28th  of  Jidj/  in  that  year,  and  were  in  the  following 
words :  "  His  Majesty  is  gi'aciously  pleased  to  order, 
that  from  the  25th  of  last  month,  an  allowance  of  one 
shilling  per  diem  shall  be  made  to  each  captain,  first 
lieutenant,  adjutant,  and  quarter-master  belonging  to 
the  marching  and  invalid  battalions  of  the  royal  regi- 
ment of  infantry  artillery  not  holding  another  commis- 
sion." G.  Sh/rtTig  was  a  captain  in  the  royal  regiment 
of  artillery,  having  also  the  brevet  rank  of  major  before 

Uif 
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the  1st  of  January  1817,  and  from  thence  to  the  5th  of        1825. 
Jfaoember  1820,  when  he  obtained  the  remment^I  rank       ^ 

*^  OKTRXNa 

of  major,  and  during  the  same  time  had  the  appointment       agcmat 

GftBKJIWOOB* 

ofbrigade-major  of  the  garrison  of  Gibraltar.  There  was 
a  nmning  account  between  Major  Skyring  and  the  defend- 
ants from  the  1  st  dijammry  1 8 1 7,  to  the  S 1  st  of  Decembevt 
1820,  in  which  credit  was  allowed  to  him  for  his  pay  to  the 
5di  of  November  1820,  including  therein  I5.  \d.  per  day  in- 
crease of  captain's  pay  granted  by  the  order  of  the  27th. '  . 
of  August  1806,  from  the  1st  of  January  to  the  Slst  of 
December  1817,  amounting  to  19/.  155*  6d.^  and  two 
shillings  a  day  increase  granted  by  the  same  order  to 
captains  having  the  brevet  rank  of  major,  from  the  1st 
iX  January  1817,  to  the  5th  o(  November  1820,  amount- 
ing to  1402.  IO5.,  which  two  sums  make  togethec 
160/.  55.  5d^  and  a  statement  of  that  account  was  de- 
livered to  Major  SIcyring  early  in  1821,  and  there 
appeared  due  to  him  on  the  balance  thereof  116/.  95.  Id* 
Major  SIcyring  was  allowed  credit  for  these  sums  of 
I5.  Id.  and  25.  a  day  in  the  account,  in  conformity  with 
the  usage  which  prevailed  in  paying  other  officers  of  the 
regiment  having  the  same  rank  and  appointment  during 
the  same  period,  and  which  had  prevailed  from  the  date 
of  the  general  order  of  the  27th  of  August  1806,  and 
according  to  which  all  such  payments  have  been  allowed 
by  the  Board  of  Ordnance  in  the  account  of  the  defend- 
ants with  them  to  the  Slst  of  December  1816. 

The  Board  of  Ordnance,  in  December  1816,  intimated 
to  the  defendants  that  they  would  not  allow  any  pay- 
ments of  the  l5.  1^.  and  25.  a  day  to  officers  having  the 
rank  and  appointment  which  Major  Siyring  had,  and 
that  the  same  were  not  warranted  by  the  order  of  1806; 
but  this  intimation  was  not  communicated  to  Majoc 

U  4  Sfiyring 
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1825.       Styring  otherwise  than  by  the  defendants  ceasing  to 
— — ^       allow  bim  credit  for  the  Is.  Id.  a  day  after  the  end  of 

Sktrino 

agaiiui  Idl?)  and  writing  to  him  the  following  letter,  dated  the 
8th  of  Mai/lB2l.  *^  Sir, —^  We  beg  to  acqudnt  you 
that  a  deduction  has  been  made  by  the  HonoraUe  Sur- 
veyor General  from  your  regimental  pay,  and  which 
has  been  confirmed  by  the  Board,  of  391/.  145.  5d^ 
being  the  increase  of  1^.  Id.  and  2s.  brevet  per  diem, 
granted  by  the  regulations  of  1806,  but  to  which  it  ap- 
pears you  were  not  entitled,  having  held  the  appoint- 
ment of  brigade«major  at  Gibraltar  from  the  1st  of  July 
1806  to  the  5th  of  November  1820,  in  addition  to  your 
commission  as  an  officer  of  artillery.  We  have,  thei*e- 
fore,  to  request  you  will  make  a  remittance  for  the 
above  sum.  Memorandum.  Increase  pay  Is.  Id.  1st 
of  July  1806  to  31st  of  December  1816,  and  brevet  pay 
25.  per  day,  4th  of  June  1813  to  the  5th  of  NaoenAer 
1820." 

The  sum  of  391/.  145.  5e/.  mentioned  in  that  letter, 
included  the  160/.  5s.  5d.  hereinbefore  mentioned.  The 
Board  of  Ordnance  refused  to  allow  the  defendants  any 
payments  of  the  Is.  Id.  and  2s.  a  day  subsequent  to  the 
3 1st  of  December  1816.  The  running  account  between 
Major  Skyring  and  tlie  defendants  was  continued  to  the 
6th  of  December  1822,  the  day  of  his  death,  during 
which  time  his  pay  and  various  sums  on  other  accounts 
received  and  paid  by  the  defendants  by  his  order,  were 
placed  to  his  account,  but  no  statement  of  the  account 
was  delivered  to  him  by  the  defendants. 

The  defendants,  after  the  death  of  Major  Skyring^  de« 
livered  to  the  plauitiff  a  statement  of  their  account  with 
him  to  the  day  of  his  death,  in  which  they  brought  for^ 
ward,  and  amongst  other  items  allowed  him  credit  for 

the 
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the  1162.  9s.  Td.  balance  due  on  the  former  statement        1825. 
of  the  account,  and  charged  him  with  the  aforesaid  sum       sktmno 
of  391/.  14tf.  5d.f  which  included  the  160/.  5s.  5d.  as    ^  "S"*'^ 
aforesaid.     But  the  charge  of  391/.  14^.  5d.  has  been 
since  reduced  by  the  defendants  to  the  said  160/.  Ss»  5d.f 
which  latter  sum  the  defendants  claimed  a  right  to  re- 
tain, on  the  ground  of  their  having  by  mistake  allowed 
to  Major  Skyring  Is.  Id.  a  day  from  the  1st  of  Januart/i 
to  the  31st  of  December  1817,  and  2s.  per  day  from  the< 
Istof  Joftttti^  1817  to  the  5th  otNovejnber  1820,  making 
the  amount  of  160/.  5s.  5d.^  as  ordnance  pay  beyond  the 
amount  ot  which  the  ordnance  regulations  entitled  him 
\o.    Upon  these  facts  the  Lord  Chief  Justice  was  of 
qpinion,  that  the  account  rendered  by  the  defendants  in 
1821  was  an  admission  by  them  that  they  had  received 
the  allowances  in  question  on  account  of  the  plaintifi^ 
and  that  they  were  not  entitled  afterwards  to  rescind  the. 
admission,  because  they  had  received  a  communication  • 
in  1816  from  the  Board  of  Ordnance  that  those  ad- 
ditional allowances  would  not  be  allowed,  and  they 
never  communicated  that  intimation  to  Major  Skyring^ 
and  under  these  circumstances  a  verdict  was  found  for 
the  plaintiff     A  rule  nisi  having  been  obtained  for  a 
new  trial, 

Scarlett  and  Bingham  now  shewed  cause.  The  de- 
fendants are  not  entitled  to  set  off  the  sums  which  they 
have  allowed  Major  Skyring  in  account,  although,  ao- 
cordmg  to  the  true  construction  of  the  order,  they  may 
not  have  been  due  to  him  of  right*  If  the  defendants 
had  actually  paid  those  sums  to  Major  Skyring  with  a 
full  knowledge  of  all  the  facts  of  the  case,  but  under  a 
mistaken  view  of  his  right,  they  could  not  afterwards  have 

recovered 
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1825.       recovered  them  back,  Bilbie  v.  Luml€y{a\  Lotwry  v.  BouT" 
"■""■"       dieu  (b) ;  and  the  reason  of  this  rule  of  law  is  given  by 

Sktrino 

againu  Gibbs  C.  J.  in  Brisbafie  v.  Dacres.  {c)  That  was  an 
action  against  the  widow  of  Admiral  Dacresj  to  recover 
a  sum  paid  to  him  by  Captain  Brisbane^  as  his  share  of 
certain  freight  for  the  carriage  of  bullion,  which  share 
he  was  entitled  to  according  to  an  old  usage  prevailing 
in  the  navy,  though  not  according  to  a  practice  intro- 
duced recently  before  the  payment,  but  overlooked  by 
the  parties.  Gibbs  X,  Heath  J.,  and  Mansfield  C.  J., 
agreed  against  Chambre  J.  that  the  action  could  not  be 
maintained.  Gibbs  J.  there  says,  ^^  I  think  that  where 
a  man  demands  money  of  another  as  a  matter  of  right, 
and  that  other  with  a  full  knowledge  of  the  facts  upon 
which  the  demand  is  founded,  has  paid  a  sum,  he  never 
can  recover  back  the  sum  he  has  so  voluntarily  paid.  It 
may  be,  that  upon  a  further  view  he  may  form  a  different 
opinion  of  the  law,  and,  it  may  be,  his  subsequent  opi- 
nion may  be  the  correct  one.  If  we  were  to  hold  other- 
wise, many  inconveniences  may  arise;  there  are  many 
doubtful  questions  of  law :  when  they  arise,  the  defend- 
ant has  an  option,  either  to  litigate  the  question,  or  to 
submit  to  the  demand,  and  pay  the  money.  I  think 
that  by  submitting  to  the  demand,  he  that  pays  the 
money  gives  it  to  the  person  to  whom  he  pays  it,  and 
makes  it  his,  and  closes  the  transaction  between  them. 
He  who  receives  it  has  a  right  to  consider  it  as  his  without 
dispute :  he  spends  it  in  confidence  that  it  is  his ;  and  it 
would  be  roost  mischievous  and  unjust,  if  he  who  has 
acquiesced  in  the  right  by  such  voluntary  payment, 
should  be  at  liberty,  at  any  time  within  the  statute  of 

(a)  2  East,  469.  (b)  Doug*  467.  (c)  5  TaufU.  145. 

limitations^ 
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limitations,  to  rip  up  the  matter  and  recover  back  the        1825. 
money.     He  who  receives  it  is  not  in  the  same  condi-       ^ 
tion  :  he  has  spent  it  in  the  confidence  it  was  his,  and        agimui 

GlilBIIWOOD. 

perhaps  has  no  means  of  repayment"    It  is  tnie,  that  in 

this  case  the  money  has  not  been  actually  paid  into  the 

hands  of  Major  Skyringy  but  he  was  allowed  credit  for  it 

in  the  account  delivered  to  him  in  1821|  and  he  was 

thereby  led  to  suppose  that  he  was  entitled  to  treat  it  as 

his  own.     The  reasoning  of  GiMfs  J.  applies  equally  to  a 

case  where  the  money  has  been  allowed  in  account,  as  to 

one  where  it  has  been  actually  paid;  for  a  party  to  whom 

an  account  is  delivered  by  his  agent,  calculates  his  ex- 

pences  with  reference  to  that  account.     The  allowance 

of  these  sums  in  account  is  equivalent  to  payment.     In 

Jeffs  V.  Wood  (a),  it  was  held  that  the  set-off  of  one  sum 

of  money  against  another  upon  the  balance  of  account 

amounted  to  paj^nent     Here  too  the  defendants  were 

mformed  in  1816  that  the  Board  of  Ordnance  would 

not  allow  these   sums  to  persons  in  the  situation  of 

Major  Sh/ringy  and  they  never  communicated  that  fact 

to  him  until  1821.    If  they  had  informed  him  at  that 

time  that  the  sums  were  not  to  be  allowed,  he  would 

not  have  treated  them  as  his  own  property. 

They  then  proceeded  to  argue,  that  the  defendants 
by  reason  of  their  character  of  paymasters  were  estopped 
by  the  account  they  had  rendered,  from  saying  that  the 
inoney  which  they  had  allowed  in  account  was  by  mis- 
*^e.  The  paymaster  receives  the  money  due  to  the 
^orps  from  government,  and  when  he  has  once  repre- 
^Qted  to  an  officer  by  an  account  rendered,  that  be  has 

(a)  2  P.  r.128.,. 

received 
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lS25p       received  money  on  bis  account^  he  is  estopped  from 
afterwards  saying  that  he  has  not  received  such  money. 
But  it  is  unnecessary  to  report  the  arguments  on  this 
point,  as  the  judgment  of  the  Court  proceeded  entirely 
on  the  first  ground. 

Gurfiof  and  Tindal  contrii.  It  must  be  admitted,  that 
if  the  defendants  had  paid  these  sums  to  Major  Siyring 
with  a  full  knowledge  of  all  the  facts,  they  would  not  be 
entitled  to  set  them  off,  but  here  there  never  was  any 
payment  That  distinguishes  this  from  the  several  cases 
cited.  Here  the  defendants  have  merely  rendered  an 
account,  in  which  they  have,  by  mistake,  allowed  the 
deceased  credit  for  sums  to  which  he  was  not  entitled^ 
and  they  ought  in  justice  to  be  permitted  to  correct  the 
error  when  they  d'lscover  it. 

Abbott  C.  J.  It  is  not  necessary  to  decide  in  thi^ 
case,  whether  the  defendants  by  reason  of  their  character 
of  paymasters  are  estopped,  by  the  account  which  they 
have  rendered,  from  saying  that  there  was  a  mistake  id 
it.  The  opinion  which  I  entertained  at  the  trial  was 
founded  on  a  particular  fiict  in  this  case,  and  that  opi* 
nion  remains  unaltered.  The  defendants,  as  paymasters, 
received  sums  from  government  generally  on  account  of 
the  corps,  and  an  order  having  been  issued  for  an  in- 
crease of  pay,  they  rendered  an  account  to  Major  Skyristg 
in  1821,  in  which  they  gave  him  credit  for  the  increased 
pay  to  which  they  supposed  him  to  be  then  entitled*: 
and  upon  that  account  there  appeared  to  be  due  to 
Major  Sh/ring  a  balance  of  116/.  9^.  Id.  If  he  had 
drawn  a  bill  upon  them  for  that  amount,  it  probablj 
would  have  been  paid,  and  if  they  had  paid  the  monej 

18 
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« 
it  is  quite  dear  that  they  could  not  afterwards  have        1825. 

recovered  it  back,  on  the  ground  that  according  to  the  — — 
true  construction  of  the  order  it  was  not  due  to  Migor  agamM 
Skyring  ;  and  if  the  defendants  could  not  have  recovered 
it  back,  they  ought  not  now  to  be  allowed  to  set  it  off. 
The  defendants  afterwards  continued  to  receive  further 
sums  on  account  of  Major  S/a/ring,  and  the  money  so 
subsequently  received  by  them  must  be  considered  as 
paid  oS,  if  they  are  entitled  to  bring  back  into  the  ac- 
count the  sums  which  they  had  given  him  credit  for,  in 
respect  of  the  increased  pay.  The  particular  &ct  in 
this  case  upon  which  my  judgment  proceeds  is,  that  the 
defendants  were  informed  in  1816  that  the  Board  of 
Ordnance  would  not  allow  these  pajrments  to  persons  in 
the  situation  of  Major  Skyringy  but  they  never  com- 
municated  to  him  that  &ct  until  1821,  having  in  the 
mean  time  given  him  credit  for  these  allowances.  I 
tlunk  it  was  their  du^  to  communicate  to  the  deceased 
the  information  which  they  had  recdved  from  the 
Board  of  Ordnance;  but  they  forbore  to  do  so,  and 
they  sn&red  him  to  suppose  during  all  the  intervening 
time  that  he  was  entitled  to  the  increased  allowances. 
It  is  of  great  importance  to  any  man,  and  certainly  not 
less  to  military  men  than  others,  that  they  should  not 
be  led  to  suppose  that  their  annual  income  is  greater 
than  it  really  is.  Every  prudent  num  accommodates 
his  mode  of  living  to  what  he  supposes  to  be  his 
income;  it  therefore  works  a  great  prejudice  to  any 
man,  if  afier  having  had  credit  given  him  in  account 
for  certain  sums,  and  having  been  allowed  to  draw 
oa  his  agent  on  the  faith  that  those  sums  belonged 
to  him,  he  may  be  called  upon  to  pay  them  back. 
Here  the  defendants  have  not  merely  made  an  error  in 

account, 
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1825.  account,  but  they  have  been  guilty  of  a  breach  of  duty, 
"■"■""^  by  not  communicating  to  Major  Skyring  the  instruction 
ag^inH  they  received  from  the  Board  of  Ordnance  in  1816; 
and  I  think,  therefore,  that  justice  requires  that  they  shall 
not  be  permitted  either  to  recover  back  or  retain  by 
way  of  set-ofF  the  money  which  they  had  once  allowed 
him  in  account 

Bayley  J.  This  may  be  a  case  of  hardship  upon  the 
defendants,  but  they  have  brought  it  upon  themselves. 
This  is  an  action  for  money  had  and  received.  If  the 
defendants  are  entitled  to  set  off  the  sum  they  claim,  the 
action  is  not  maintainable.  From  the  year  1816  to 
1821  the  defendants  had  given  credit  for  certain  sums> 
as  if  Major  Skyring  was  entitled  to  them.  I  think 
they  were  guilty  of  a  neglect  of  duty  in  not  commu- 
nicating to  him  the  information  they  had  received  from 
the  Board  of  Ordnance  in  1816.  Suppose  that  the  ba- 
lance of  the  account  delivered  in  1821  had  been  paid  to 
Major  Skyringj  and  that  no  subsequent  pay  had  been 
received  for  his  use  by  the  defendants,  and  that  they 
had  brought  an  action  to  recover  back  the  money  paid. 
It  would  have  been  a  good  defence  to  that  action  to  say 
that  the  defendants  had  voluntarily  advanced  money  to 
the  deceased  when  he  asked  no  credit,  and  that  they 
had  told  him  that  they  had  received  the  money  for  his 
use,  and  that  on  the  faith  of  their  representation  he  had 
drawn  it  out  of  their  hands  as  his  own  money,  and  had 

:been  induced  to  spend  it  as  such ;  and  if  they  could  not 
recover  the  money  back,  neither  ought  they  now  to  be 
allowed  to  retain  other  monies  belonging  to  the  deceased, 
upon  the  ground  that  they  have  paid  or  allowed  him  in 
account  money  which  they  had  not  in  fact  received  to  his 

c  use. 
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use,  but  which  they  suffered  him  to  consider  his  own  for  1825, 

a  long  period  of  time.     I  think  they  cannot  now  be  per-  — ~" 

mitted  to  say,  that  the  money  which  they  allowed  him  in  againa 
account  as  money  received  by  them  to  his  use,  was  not 
money  received  to  his  use.    The  rule  for  a  new  trial 
must  therefore  be  discharged. 

HoLROTD  J.      The  present  action  is  brought  Seme 

money  had  and  received  by  the  defendants  to  the  plain-   . 

tiff's  use,  subsequendy  to  the  communication  made  by 

the  Board  of  Ordnance  to  the  defendants,  and  of  which 

the  deceased  was  not  informed  till  1821.     The  plaintiff 

has  a  right  to  recover,  unless  the  defendants  have  a  debt 

to  set  off. "  Now  Major  Siyring  had  a  right  to  expect 

that  money  belonging  to  him  would  be  received  by 

defendants  for  him,   and  that  all  payments  made  by 

them  were  on  account  of  monies  so  received  by  them. 

Suppose  that  Greewwood  and  Co.  had  paid  Major  Skyring 

the  balance  of  the  account  in  1821,  and  that  no  money 

belonging  to  him  had  come  subsequently  to  their  hands, 

they  could  not  have  recovered  that  money  back,  on  the 

ground  that  they  had  paid  it  to  him  under  a  mistaken 

notion  that  he  was  entitled  to  it     A  payment,  therefore, 

made  under  such  circumstances,  would  not  create  a  debt 

between  the  defendants  and  Major  Skyring.     Here,  it  is 

true,  the  defendants  did  not  pay  the  balance.     But  they 

now  say,  that  some  of  the  money  whichtheypaid  to  Major  . 

Slyring  was  not  paid  to  him,  on  account  of  monies  I'e- 

c^ved  for  him  by  them,  but  was  paid  by  them  under  the 

mistaken  notion  that  he  was  entitled  to  it,  and,  therefore, 

that  such  payment  constituted  a  debt  from  Major  Skj/ring 

to  them,  which  they  are  now  entitled  to  set  off;  but  I 

think,  for  the  reasons  already  given,  it  did  not  constitute 

adebt,  and  that  being  so,  the  plaintiff  is  entitled  to  recover. 

Rule  discharged 
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^]JJ^^'  Bradley  against  Arthur. 

A.  bemg  a  HPRESPASS  for  &lse  iraprisonment  Plea^  that  de- 
officer  on  full  fendant  was  a  commissioned  officer,  viz.  a  lieutenant^ 
meat,  wat  ap-  oolonel  in  the  army  of  the  king,  and  as  such  officer, 
mperint^dant  ^^  employed  in  the  service  of  the  king,  and  had 
rt aie«me  ^®  military  command,  conduct,  care,  government  and 
*^t«dto*th  ^"^'^^^'^  of  certain  land  forces  of  the  king^  then  being 
commuidof  employed  in  the  service  of  the  king  in  parts  beyond 
majesty's  tub-  the  seas,  to  wit,  at  Honduras^  in  North  America;  and 

lects  as  than 

wer«  anned  or  that  plaintiff  was  a  commissioned  officer,  viz,  a  major 
aAar  arm  for  in  the  army  of  the  king,  and  as  such  officer,  was  em* 
the  settierrin  ployed  in  the  service  of  the  kip^  and  serving  amongst 
Hdd^!^tfae  ^^  ^^  ^^  forces  of  the  king  at  Honduras^  and  was 
2^*^JJ2  ^  under  the  military  orders  and  command,  and  the  govem- 
persons  armed    ment  and  direction  of  the  defendant  as  such  officer  as 

in  defence  of 

Che  settlers  in     aforesaid  at  Honduras ;  and  that  defendant  being  such 

the  colony* 

▼ested  in  him  officer,  and  being  so  employed,  and  having  such  corn- 
command  the  mand,  &c.,  as  aforesaid,  and  plaintiff  being  such  officer 
iliQ^[^  ^"^^^  as  aforesaid,  and  so  employed,  and  serving  and  being 
actedMi^ittffv  tinder  such  orders,  &c.,  as  aforesaid^  plaintiff,  a  little  be- 
?«*'°*?°^*'       fore  the  time  in  the  first  count  mentioned,  to  wit,  on 

there  for  some 

years,  the  re-      the  same  day  and  year,  did,  contrary  to  his  duty  as  such 

giment  in 

which  he  held  a  officer,  endeavour  to  excite  and  stir  up  a  mutiny  amongst 

commission  was     -      -  n    \      %  • 

disbwided,  and  the  forces  of  the  king  at  Honduras^  m  breach  of  good 
half-pay.  Both  Older  and  military  discipline,  whereupon  the  defendant 

before  and 

after  the  disbanding  of  the  regiment,  he  acted  as  military  commander  and  ci?il  snperin* 
tendant  of  the  colony,  and  he  was  recognised  as  iilliDg  both  characters  by  the  authorities  at 
home :  Held,  that  although  by  the  disbanding  of  the  regiment  he  lost  bis  commission  and 
rank  in  the  r^ment^  the  ri^^t  to  command  the  king's  troops  at  the  colony  continued,  and 
therefore  that  he  was  justified  in  putting  under  arrest,  for  disobedience  of  orders,  a  com- 
nussioned  officer  on  full  pay,  holding  equal  r^mental  rank  with  himselC 

put 
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put  the  plaintiiF  under  arrest,  &c.     The  third  plea,  in-        1825. 
stead  of  charging  that  the  plaintiff  endeavoured  to  excite  ^ 

mutiny,  stated  that  he  did  without  any  lawful  authority  agnimi 
assume  to  himself  the  command  of  the  land  forces  at 
Honduras.  The  fourth  plea  stated,  that  the  plaintiff 
refused  to  obey  a  certain  military  order  of  the  defendant 
as  such  officer  as  aforesaid,  which  order  extended  to  the 
plaintiff  in  relation  to  his  duty  as  such  officer  as  afore- 
said, and  which  order  it  was  the  plantiff 's  duty  to  have 
obeyed.  There  were  other  pleas  which  stated  the  de- 
fendant to  be  his  majesty's  commandant  of  the  garrison 
fit  Hondwas. 

Reph'cation,  de  injuria  and  a  new  assignment,  that 

defendant  on  other  times  and  on  other  occasionis,  and 

for  a  much  longer  time  than  was  lawful  or  necessary  for 

the  causes  in  the  pleas  mentioned,  to  wit,  on  the  1st  June 

1820,  and  from  thence  continually  for  a  long  time,  to 

wit,  for  nine  months  thence  following,  wrongiully  im«« 

prisoned  the  plaintiff  without  any  lawful  authority,  or 

any  reasonable  or  probable  cause  whatsoever.     There 

were  several  special  pleas  to  this  new  assignment  which 

it  is  unnecessary  to  mention. 

At  the  trial  before  Abbott  C.  J.,  at  the  London  sittings 
after  7Vin%  term  1824,  the  following  appeared  to  be 
the  facts  of  the  case.  In  Jtdy  1814,  the  defendant  then 
teing  a  major  in  the  7th  West  India  regiment,  was  ap- 
pwnted  by  the  Duke  of  Manchester^  the  then  governor 
^^Jamaica,  his  majesty's  superintendant  of  the  British 
settlement  at  Honduras^  and  was  directed  by  that  ap- 
.pointment  to  take  under  his  care  the  interest  of  his 
majesty's  subjects  there;  and  about  the  same  time  he 
received  from  General  Ftdlerj  the  commander  of  the 
forces  in  the  island  of  Jamaica  and  its  dependencies 
Vol,  IV,  X  {Honduras 
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1825.       {Honduras  being  one  oF  those  dependencies),  an  ap« 
"  pointment  in  the  words  following :  "  I  do  hereby  con- 

agahut  stitute  and  appoint  you,  the  said  George  Arthur^  to  com- 
mand such  of  his  mcgesty's  subjects  as  are  now  armed, 
or  may  hereafter  arm  for  the  defence  of  the  settlers  of 
the  bay  of  Hofidurasy  you  are  therefore,  as  commandant, 
to  take  upon  you  the  care  and  charge  accordingly." 
After  the  defendant  received  these  appointments,  he 
took  upon  himself  these  oiSjces,  and  acted  as  the  military 
commandant  at  HonduraSf  and  Issued  all  orders  as  such 
until  he  quitted  the  settlement  in  1822.  In  1817>  he 
was  made  lieutenant-colonel  of  the  York  chasseurs. 
That  regiment  was  disbanded  in  1819,  and  on  the  24th 
of  August  In  that  year  the  defendant  knew  that  they  were 
so  dlsbandeil.  He  continued  however  to  act  as  military 
commandant  of  Honduras*  The  plaintiff,  in  March 
1820,  was  at  Honduras^  and  at  that  time  had  been  pro- 
moted to  the  rank  of  lieutenant-colonel  In  the  2d  West 
India  regiment,  and  was  on  full  pay,  and  thinking  that 
the  defendant,  in  consequence  of  the  disbanding  of 
the  York  chasseurs,  had  become  Incapable  of  holding 
any  military  command,  and  that  the  right,  therefore, 
to  command  the  troops  devolved  upon  him  as  the  oflBcer 
next  In  rank,  the  plaintiff  refused  to  obey  an  order 
issued  by  the  defendant,  for  convening  a  general  meeting 
of  the  officers  at  Honduras^  at  ten  o'clock  on  the  2Sd  of 
May  1820,  and  Issued  a  counter  order  convening  a 
meeting  of  the  officers  at  his,  the  plaintiff's  quarters, 
at  ten  o'clock  on  the  same  day.  By  an  order  issued  by 
the  defendant,  the  plaintiff  was  put  under  arrest  for 
haying  refused  to  attend  at  the  government  house  oa 
the  23d  of  May,  and  for  having  presumed  without  any 
authority  to  assume  the  command  of  the  troops,  and  as 
such,  to  Issue  garrison  orders*    It  appeared  fiurther  by 

16  the 
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the  evidence  of  Sir  Henry  Torrensy  Sir  Herbert  Taylor^        1895. 
and  other  military  men,  that  according  to  their  under-      ^ 
standing,   when   an   officer  holds  a  commission   in  a        o^mk 
regiment,  and  has  also  a  military  command  in  a  setUe- 
ment,  the  latter  is  not  aJFected  by  the  disbanding  of  the 
raiment  to  which  he  belongs,  but  that  the  general  mili- 
taiy  command  continues  after  the  regiment  is  disbanded, 
although  his  rank  in  the  regiment  is  at  an  end.     Some 
of  the  witnesses  stated  that  the  very  office  of  superintend- 
ant  carried  with  it  a  military  command.     This  evidence 
was  objected  to  by  the  plaintiffi   It  was  further  proved 
that  the  commander  of  the  forces  atjamaiva  had  the  right 
to  appoint  a  military  commandant  at  ii/on^f^/ro^,  and  that 
the  defendant  was  recognised  in  the  setdement,  and  by 
the  authorities  at  home  as  die  military  commandant  of 
Honduras^  both  before  and  afiier  his  regiment  had  been 
disbanded.    After  the  arrest  of  the  plainti£^  the  de- 
fendant transmitted  dispatches  on  the  subject  to  General 
Wciker^  the  then  commander  of  the  forces  in  Jamaica^ 
and  the  latter  transmitted  the  same  to  the  commander- 
in-chief  for  bis  direction  as  to  the  course  to  be  pursued 
under  the  circumstances,  and  in  the  result  the  plaintiff 
was  dismissed  from  his  majesty's  service.     But  it  ap- 
peared that  the  plaintiff  was  detained  in  custody  for 
some  time  afler  the  defendant  knew  that  he  was  dis- 
niissed  from  the  army.     Upon  this  evidence  the  Lord 
Chief  Justice  was  of  opinion,  that  it  had  been  made  out 
in  proo^  that  at  the  time  when  the  plaintiff  was  put 
under  arrest  the  defendant  was  the  commanding  officer 
^HonduraSf  and  that  the  justifications  were  established ; 
hut  he  left  it  to  the  jury  to  say,  whether  the  plaintiff 
M  Qot  been  detained  in  custody  for  a  longer  period 
Aan  he  ought  to  have  been,  afler  the  defendant  knew 

X  2  that 
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1825*.       that  he  had  been  dismissed  the  army.     The  jury  found 
'  a  verdict  for  the  defendant  upon  tlie  justifications,  and 

ofinwst  for  the  plaintiff  upon  the  new  assignment  with  100/. 
damages.  A  rule  nisi  for  a  new  trial  was  obtained  by  the 
plaintiff  in  last  Michaelmas  term  upon  two  grounds ;  firsts 
that  the  evidence  of  the  usage  in  the  army  was  not  ad- 
missible ;  and,  secondly,  that  the  defendant  having  by 
the  disbanding  of  his  regiment  lost  his  commission,  had 
thereby  become  incapable  of  holding  the  office  of  com* 
mandant  of  the  settlement,  and  consequently  was  not  the 
commanding  officer  at  Honduras  at  the  time  when  the 
plaintiff  was  put  under  arrest* 

The  Altamet^General,  Gumey  and  Parke,  now  shewed 
cause.  The  first  clause  in  the  mutiny  act  (a)  provides, 
that "  any  person  who  shall  disobey  any  lawful  command 
of  his  superior  officer,  or  shall  desert  his  majesty's  service, 
whether  such  offence  shall  be  committed  within  this 
realm,  or  in  any  other  of  his  majesty's  dominions,  or  in 
foreign  parts  upon  land  or  upon  the  sea,  shall  suffer 
death,  or  such  other  pimishment  as  by  a  court  martial 
shall  be  awarded."  By  the  articles  of  war  it  is  made 
imperative,  "  that  whenever  any  officer  or  soldier  shall 
commit  a  crime  deserving  a  punishment,  he  shall  by 
bis  commanding  officer  be  put  in  arrest  if  an  officer,  or 
if  a  non-commissioned  officer  or  soldier,  be  imprisoned 
until  he  shaU  be  either  tried  by  a  court  martial,  or  shall 
be  lawfully  discharged  by  a  proper  authority."  Now  it 
is  admitted  that  there  was  a  lawful  command,  and  a  dis* 
obedience  of  that  command ;  and  the  only  question  is, 
whether  colonA  Arthur  was  or  was  not  the  superior  officer 
at  the  time  of  giving  this  order.  The  mutiny  act  enables 
the  king  to  have  a  standing  army  in  time  of  peace,  anfl 

{n)  Sec  58  (7.  5.  c.U. 

the 
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the  king  governs   it  by  virtue  of  his  prerogative,   by        1825. 
which  he  has  the  sole  command  of  aH  the  forces  in  the  ' 

kingdom.     The  king  may  appoint  all  the  subordinate        agowst 
officers  in  the  army.     Their  relative  rank  depends  upon 
him.     There  is  no  written  law  by  which  relative  military 
authority  is  ascertained ;  it  is  established  by  the  usage 
^f  the  army  entirely.     The  question  in  this  case  there- 
Sore  was,  what  was  the  usage  and  practice  of  the  army 
recognised  by  the  crown  ?    Now,  the  evidence  estab- 
lished,  that  the   usage  and  practice   was   to  appoint 
officers  to  spedal  commands  who  held  regimental  com- 
missions before;  and  that,  if  at  the  time  of  their  ap- 
pointment to  the  special  command,  they  held  regimental 
commis^ons,  their  new  appointment  did  not  cease  with 
their  regimental  commission.    I^  therefore,  this  usage 
and  practice  was  properly  admitted  in  evidence,  it  estab- 
lishes the  defendant's  case.     T!iow  Barwis  v.  Keppel  {a) 
is  an  authority  to  shew  that  this  evidence  was  properly 
recdved.    That  was  an  action  brought  by  a  serjeant  of 
the  guards  against  the  commanding  officer,  who  was  a 
major  commanding  the  battalion,  for  reducing  him  to 
the  ranks,  in  consequence  of  the  disobedience  of  an 
order;  and  by  the  articles  of  ^ar,  **  non-commissioned 
officers  may  be  discharged  as  private  soldiers,  either  by 
order  of  the  colonel  of  the  regiment  or  by  the  sentence 
of  a  regimental  court  martial."     In  the  special  case  it 
was  stated  that  it  was  generally  understood  in  the  army, 
that  the  whole  power   of  the  colonel  devolves  in  his 
absence  on  the  commanding  officer  for  the  time  being, 
^d  that,  in   fact,   such   commanding  officer  ranks  as 
colonel,  and  always  acts  as  such  ;  that  by  the  constant 
custom  and  practice  of  the  army,  the  commanding  officer 
for  the   time  being  had  always   made   seijeants,  and 

X  3  broke 


A&T|iUA» 


299  CASES  IN  TRINITY  TERM 

1825.       broke  and  reduced  them   in  the  same  manner  as  tlie 
"  colonel  himself  miirht   have  done  if  actually  presents 

against  In  that  casc,  therefore,  the  usage  of  the  army  was 
stated  as  a  fiict.  Here  the  defendant  was  duly  ap^ 
pointed  superintendant  of  Honduras^  and  being  then  a 
military  man,  the  very  office  of  superintendent  carried 
with  it  the  supreme  military  command.  Next  there 
was  the  appointment  of  General  FvUery  and  it  appears 
by  the  evidence  that  General  Ftdler  had  power  to  ap- 
point  a  military  commandant.  Besides^  after  the  ap- 
pointment was  made^  the  de&ndant  was  recognised  by 
the  authorities  at  home  as  the  commandant,  they  having 
corresponded  with  him  after  the  disbandment  of  the 
regiment.  And  the  articles  of  war  allude  to  the  power 
of  inferior  officers  to  grant  commissions.  By  the  second 
article,  "  colonels,  majors,  captains,  and  other  inferior 
officers  serving  by  commission  from  the  governors, 
lieutenants,  or  deputy  governors,  or  presidents  of  the 
council  for  the  time  being  of  our  said  provinces,  and 
colonels  in  North  America^  shall  on  all  detachments, 
courts  marUal,  or  other  duty  wherein  they  may  be  em- 
ployed in  conjunction  with  our  regular  forces,  have  rank 
next  afler  all  officers  of  the  like  rank  serving  by  com- 
missions." The  written  law  of  the  army,  therefore, 
alludes  to  that  power  of  granting  commissions,  which 
was  proved  to  exist  in  this  case. 

Brougham^  Evansy  and  Cameron  contra.  The  defend- 
ant is  entitled  to  retain  his  verdict  upon  the  justifications 
if  it  has  been  proved  that  he  was  a  military  officer,  having 
the  military  command  over  the  plaintiff  at  the  time  when 
the  latter  was  put  under  arrest  There  are  two  ways  in 
which  a  man  may  fail  to  have  the  military  command  which 
he  assumes  to  have;  he  may  be  incapable  of  holding  the 

command 
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comnand  by  whomsoever  he  pretends  to  have  been  ap-       1825. 

pointed,  or  he  may  not  have  been  appomted  whether      ^jJTTs 

be  were  capable  of  holding  it  or  not.    It  is  not  disputed       ^gamn 

that  the  crown  has  the  power  to  appoint  any  person, 

even  a  mere  civil  person,  to  a  military  command.     But 

the  crown  did  not  delegate  either  to  the  civil  governor 

of  Jamaica  or  to  the  military  commandant  there,  the 

power  of  granting  commissions,  and  at  may  be  ques* 

tioned  whether  such  an  authority  could  be  delq;ated.  By 

the  statute  IS  &  14>  Car.  2*  c.  S.  5*2^  authori^  is  given.to 

lord  lieatenants  of  counties  to  grant  commissions  m  the 

militia.    Now  this  shews  that  it  required  the  authoriQr 

of  parliament  to  enable  a  subject  to  grant  commissions 

The  JSasi  India  company,  who  have  the  government 

and  the  territorial  authority  in  India^  yet  have  a  special 

andiori^,  liy  statute,  to  grant  commissions  to  cadets 

to  hold  military  appointments.    Formerly  the  lord  high 

admiral  bad  authority  to  grant  commissions,  but  when 

lords  commissioners  were  appointed  to  execute  the  office 

of  lord  high  admiral,  there  was  a  difference  of  opinion 

among  lawyers,  whether  the  lords  commissioners  had 

authority  to  grant  commissions;   and  the  statute  of 

1  &  2  William  4r  Mary^  slat.  2.  c.  2.  s.  2.,  declared  that 

d&ey  should  have  the  same  power  in  that  respect  as 

the  lord  high  admiral.     But  assuming  that  the  crown 

ought  delegate  the  power  to  grant  commissions,  that 

power  was  not  delegated  to  General  Fuller,    There 

^"^  no  evidence  of  such  delegation,  and  it  could  not 

properly  be  assumed,  but  ought  to  have  been  proved 

^7  the  defendant.     One  of  the  pleas  states   that  the 

^cfcodant  was  his  majesty's  commandant,  of  the  forces 

*t  Honduras.     There  is  no  such  rank  in  the  army 

as  commandant;  it  is  a  term  which  applies  to  the 

^coior  officer  in  the  place.    If  tbb  be  a  mere  appoint- 

X  4f  ment 
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1825*       ment  and  not  a  substantive  commission,  then  it  might 
""■"^       be  contended  that  an  officer  with  a  mere  appointment 

Bradlzt 

againsi  might  Command  a  commissioned  officer.  By  the  mutiny 
act)  none  but  commissioned  officers  can  sit  upon  courts 
martial.  By  sect.  18  of  the  articles  of  war,  "  all  com- 
missions granted  by  the  king,  or  by  any  of  his  generals 
from  him,  shall  be  entered  in  the  books  of  the  secretary 
at  war  or  commissary  general,  otherwise  they  will  not 
be  allowed  of."  Now  it  was  not  shewn  that  the  defendant's 
commission  was  granted  by  a  general,  or  that  it  was  en- 
tered in  the  books  of  the  secretaiy  at  war  or  the  com- 
missary general.  As  a  commission,  therefore,  it  was 
clearly  void.  But  supposing  that  General  Fuller  had  the 
power  to  grant  a  commission,  he  has  not  exercised  it. 
The  commission  issued  by  him  to  the  defendant  is,  ^^  to 
command  such  ofhis  majesty's  subjects  as  are  now  armed, 
or  may  hereafter  arm  for  the  defence  of  the  settlers." 
Now  this  is  not  the  language  used  by  the  crown  when  it 
grants  a  military  command.  The  words  used  by  the 
crown  in  conveying  military  commissions  to  militai*y 
persons  are,  ^'  to  command  officers  and  soldiers,  forces 
and  armies/'  and  those  words  are  used  in  the  mutiny 
act  and  the  articles  of  war  to  denote  a  military  force; 
but  the  words  used  in  General  Fuller's  commission  de- 
scribe volunteers  or  settlers,  who  arm  to  repel  the 
violence  of  the  natives  or  foreign  enemies.  Assun;iin^ 
however,  that  General  Fuller  liad  power  to  grant  a 
military  command  to  a  military  person,  and  that  the  de- 
fendant at  one  time  was  entitled  to  the  command,  still  as 
it  was  proved  that  his  regiment  was  disbanded  before  the 
time  when  he  caused  the  plaintiff  to  be  arrested,  he  had 
then  ceased  to  have  any  right  to  command  the  troops* 
It  is  admitted  that  he  was  not  any  longer  liable  to 
martial  law.     Now,  no  person  can  command  military 

1 9  men. 
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men,  as  a  military  man,  unless  he  is  liable  to  the  same       1 SSS. 

law  and  iroverninent.    It  would  be  a  monstrous  pro*       **"""* 

position  to  say  that  a  man  could  govern  others  by  martial       ngrnnti 

law,  be  himself  not  being  sutgect  to  the  same  law.    It  is 

said,  tluit  a  man  who  has  once  been  in  the  army  does 

not  lose  his  military  character  by  being  placed  upon  half 

pay.     But  Bowler  v.  Oaom  (a)  is  an  authority  to  the 

contrary.    H^ere  the  defendant  was  an  out-pensioner  of 

Chelsea  College^  and  the  question  wbs»  whether  or  not  he 

was  endtkd  to  the  benefit  of  the  clause  in  the  mutiny 

act,  whereby  a  soldier  or  officer  in  His  Migesty's  service 

was  not  liable  to  be  arrested  unless  he  owed  a  sum  of 

money  to  a  certain  amount.    The  Court  held  he  waa 

not,  being  under  no  military  discipline^  and  subject  only 

to  the  control  of  the  comnussioners« 

The  evidence  of  usage  was  inadmissible,  for  the 

question  was,  whether  the  defendant  was  by  law  the 

oflloer  in  command  at  Hcndurtu^  and  that  must  entirely 

depend  upon  the  'rank  which  he  held  in  the  army. 

Barons  v.  Keppel  (&}  is  distinguishable  from  the  present 

case  upon  three  grounds:  first,  the  usage  there  was 

made  a  part  of  the  special  case,  it  could  not  therefore 

be  the  subject  of  argument  or  decision ;  secondly,  that 

was  an  fiction  on  the  case  for  reducing  an  officer  of  the 

guards  to  a  common  soldier,  and  it  might  be  proper  to 

adduce  usage  to  shew  that  there  was  no  malice  in  doing 

dttt  which  might  l^^IIy  be  done ;  there  all  that  was 

^  was  depriving  the  plaintiff  of  his  pay  as  seijeant,  but 

^  die  plaintiff  was  deprived  of  his  liberty.    In  Grant 

▼.  &r  Charles  Oould  (c)  Lord  Loughborough  says,  •*  where 

iiWial  law  prevails,  the  authority  under  which  it  b 

csicrcised  chums  jurisdiction  over  all  military  persons, 

in  all  circuiiBtances.    Even  tiieir  debts  are  sutgect  to 

W  tana'M  NoUs,  432.  (6)  2  WUs.  314.  ic)  2M.BL99. 
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1825.  inquiry  by  a  military  authority:  every  species  of  offence 
BbIdut  committed  by  any  person  who  appertains  to  the  army  h 
^gainti  tried  not  by  a  civil  judicature,  but  by  the  judicature  of 
the  regiment  or  corps  to  which  he  belongs."  Barwisv. 
Keppel  was  decided  upon  the  distinction  which  was 
adverted  to  by  Lord  Loughborough  in  Grant  v.  Gould. 
The  plaintiff  and  defendant  there  were  subject  to  martial 
law,  and  not  to  the  civil  law ;  and  in  that  case  the  Court 
said,  ^*  By  the  act  of  parliament  to  punish  mutiny  and 
desertion,  the  king's  power  to  make  articles  of  war  is 
confined  to  his  own  dominions ;  when  his  army  is  out  of 
his  dominions,  he  acts  by  virtue  of  his  prerogative,  and 
without  the  statute  or  articles  of  war."  Now  that  case 
was  cited  to  shew  that  usage  was  a  criterion  to  construe 
the  mutiny  act  and  articles  of  war,  although  the  Court 
expressly  say  that  the  king  acted  by  virtue  of  his  pre- 
rogative, and  without  the  statute  or  articles  of  war.  In 
Sheppard  v.  Gosnold(a)  the  question  was,  whether  goods 
saved  from  wreck  were  liable  to  tonnage  and  poundage. 
The  Lord  Chief  Justice,  after  shewing  that  the  words  of 
the  statute  did  not  apply  to  the  case,  says :  ^^  The  second 
objection  is,  that  the  king's  officers,  by  usage,  have  had 
in  several  kings'  times,  the  duties  of  tonnage  and  pound- 
age from  wrecks.  We  desired  to  see  ancient  precedents 
of  that  usage,  but  could  see  but  one  in  the  time  of  King 
Jamesj  and  some  in  the  time  of  the  last  king,  which  are 
so  new  that  they  are  not  considerable.  Where  the  pen- 
ning of  a  statute  is  dubious,  long  usage  is  a  just  medium 
to  expound  it  by;  for  jus  et  norma  loquendi  is  governed 
by  usage,  and  the  meaning  of  things  spoken  or  written 
must  be,  as  it  hath  constantly  been  received  to  be,  by 
common  acceptation.  But  if  usage  hath  been  against 
the  obvious  meaning  of  an  act  of  parliament^  by'the 

(a)  Vm'Ughani  15% 
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vulgar  and  common  acceptation  of  the  words,  then  it  is       1885. 
nther  an  oppression  of  those  concerned,  than  an  ex-      _ 
position  of  the  act,  especially  as  the  usage  may  be  cironm-       agama 
stanced.     As,  for  instance^  the  customers  seize  a  man's 
goods  under  pretence  of  a  duty  against  law,  and  thereby 
deprive  him  of  the  use  of  his  goods  until  he  regains 
them  by  law,  which  must  be  by  engaging  in  a  suit  with 
the  king ;  rather  than  do  so  he  is  content  to  pay  what  is 
demanded  for  the  king.    3y  this  usage  all  the  goods  in  * 
the  land  may  be  charged  with  the  duties  of  tonnage  and 
poundage;  for  when  the  concern  is  not  great,  most  men 
(if  pnt  to  it)  will  rather  pay  a  litde  wrongfully  than  free 
tbemselves  from  it  over-chargeably."    Now  the  reason*  • 
ing  of  the  Lord  Chief  Justice  applies  to  the  present 
case^  for  if  there  was  danger  in  that  case  that  persons  • 
should  submit  to  an  ancient  poundage^  there  is  much 
more  danger  that  persons  who  are  liable  to  be  discharged 
from  the  army  at  a  moment's  notice  should  submit  to  a 
pretended  usage  although  set  up  for  the  first  time. 

Abbott  C.  J.    I  am  of  opinion  that  in  this  case  the 

rule  for  a  new  trial  roust  be  discharged.    It  does  not 

appear  to  be  questioned  that  at  the  time  when  the  d&- 

fendant  received  his  appointments,  whatever  their  nature 

might  be^  from  the  Duke  of  Manchester  and  General 

Bdler,  he  was  a  person  capable  of  receiving  an  ap- 

pomtment  to  a  military  command.    Indeed  that  could 

not  be  disputed,  because  he  was  then  an  officer  holding 

a  commission  in  His  Majesty's  army  on  foil  pay.    If 

then  he  was  capable  of  receiving  a  military  command  at 

that  time^  the  next  point  is,  was  any  military  command 

giv^  him.     He  was  appointed  by  the  Duke  of  Man^ 

tester  to  be  superintendant,  which  is  considered  a  civil 

Hipointment.    At  the.  same  time,  G&itt^i.  FuUerf  who 

then 
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1 825.        then  had  the  command  of  the  troops  on  that  station,  gave 

g  him  that  appointment,  upon  which  much  observation 

(tgmntt        has  been  made.     By  that  he  was  to  take  upon  him  the 

AltTJIUlU 

command  of  all  persons  armed  or  to  be  armed  for  the 
defence  of  the  settlers.  It  is  said  those  expressions  are 
not  conformable  to  the  language  used  by  the  crown  in 
military  commissions  properly  so  called,  and  I  do  not 
know  that  they  are;  but  it  seems  to  me  they  are  in 
themselves  clear,  and  that  they  necessarily  import, 
that  Colonel  Arthur  was  to  take  the  military  command 
of  die  soldiers  as  well  as  others  |  and,  therefore,  I 
think,  notwithstanding  the  language  of  it,  we  must 
consider  that  it  was  intended  to  give  to  him  the  supreme 
military  command,  as  connected  with  the  civil  superiority 
conferred  \ipon  him  by  the  Duke  of  Manchester.  Then  it 
is  said  that  whatever  the  efiect  of  that  might  be,  yet  that 
as  soon  as  the  regiment  in  which  he  held  the  commission 
was  disbanded,  and  he  was  put  upon  half-pay,  he  ceased 
to  be  capable  of  exercising  those  military  functions  which 
he  might  have  exercised  before.  Now  the  command  of 
the  army  belongs  entirely  to  His  Majesty,  it  is  a  matter 
for  his  discretion  and  his  authority  only,  except  so  far  as 
this  discretion  and  authority  are  regulated  and  controlled 
by  the  statute  laws.  We  must  look  therefore  at  the 
statute  only,  and  to  the  articles  of  war,  which  are  an 
emanation  from  His  Majesty  under  the  statute  law,  for 
any  illustration  of  that  authority.  The  mutiny  act  con- 
tains nothing  upon  this  subject.  The  articles  of  war  do 
not  appear  to  me  to  contain  any  thing  that  can  cast  a 
light  upon  it.  The  book  called  <^  Rules  and  Rega 
lations  for  the  Government  of  the  Army"  is  not  a  book 
of  which  we  can  take  judicial  cognizance,  {a)  We  are  re- 
quired  to  take  judicial  notice  of  the  articles  of  war,  but 

(a)  This  book  bad  been  adverted  to  by  the  defendant's  counsel  in  t|ia 
couna  of  tbe  aiigument. 

we 
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we  are  not  required  to  take  judicial  notice  of  any  other  1825. 
relations,  and  therefore  they  must  be  brought  before 
us  by  proof  in  the  same  manner  as  any  other  &ct.  There 
being  then  nothing  in  any  act  of  parlia^ienty  or  in  the 
articles  of  war,  to  shew  that  a  person  well  appointed  in 
the  first  instance,  as  I  conceive  the  present  defendant 
to  have  been,  shall  lose  his  authority  as  soon  as  it  may 
happen  that  the  regiment  in  which  he  held  a  commission 
is  disbanded,  I  think  that  the  authority  must  be  con- 
sider^ to  have  continuance  until  the  crown  thinks  pro- 
per to  put  an  end  to  it  The  defendant's  authority  at 
Honduras  had  no  connection  with  his  situation  in  the 
regiment.  No  part  of  the  raiment  was  stationed  at 
Hondnras^  and  if  we  were  to  hold  that  the  disbanding 
of  the  rq[iment  put  an  end  to  his  authori^,  it  must  put 
an  end  to  it  immediately,  and  then  the  greatest  mischief 

would  arise;  it  would,  for  some  time  at  least,  remain 

• 

uncertain  who  was  to  take  the  command,  and  if  he  con- 
tmued  in  command,  as  he  would  do,  until  the  notification 
of  the  fiict  of  disbanding,  every  act  he  might  do  in 
the  interval  would  be  void:   the  mischief  and  incon- 
venience of  that  would  be  so  great,  that  unless  we  are 
informed  by  some  fixed  proposition  of  law  that,  having 
authority  to  bold  such  an  appointment,  his  authority 
ceased  upon  the  disbanding  of  the  regiment,  the  argu- 
ment must  fiul.     It  appears  to  me  therefore  that  having 
been  well  appointed  in  the  first  instance,  his  authority 
condnued,  notwithstanding  the  disbanding  of  the  regi- 
inent,  until  it  was  the  pleasure  of  His  Majesty  to 
put  an  end  to  that  authority  by  appointing  some  other 
PcrBOD,  or  withdrawing  this  officer.     Nothing  of  that 
1^  was  done.    I  do  not  rely  to  any  great  extent  upon 
the  opinions  given  to  us  at  the  trial,  although  they  came 
'^  very  high  authority  as  the  opinions  of  experienced 

individuals ; 
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I 

16^5.       individuals;  but  this  fact  we  had  most  distinctly  in  evi- 
'  dence  that,  notwithstanding  the  disbanding  of  the  regi- 

agamtt  ment  to  which  the  defendant  belonged^  he  corresponded 
with  the  authorities  at  Jamaica^  and  with  the  authorities 
in  this  country,  in  the  same  way  as  before,  and  was  re- 
cognized by  those  authorities  as  still  continuing  to  hold 
the  command.  That  recognition  by  the  authorities  at 
home  appears  to  me  clearly  a  recognition  by  His  Majesty, 
because  when  in  consequence  of  the  unfortunate  dispute 
that  has  led  to  the  present  action,  each  party  affiled  to 
bead-quarters  at  home,  what  was  the  result?  His  Majesty 
himself  so  far  acknowledged  the  authority  of  the  defendant 
as  to  disapprove  in  the  strongest  way  of  the  act  of  the  plain- 
tiff in  endeavouring  to^take  the  command  upon  himself 
and  actually  to  dismiss  the  plaintiff  from  his  situation, 
which  is  a  direct  recognition  by  the  King  himself  that  the 
defendant,  notwithstanding  the  disbandment  of  that  regi- 
ment,  of  which  he  was  an  officer,  still  continued  to  have  the 
superior  military  command.  As  therefore  there  is  ho  rule 
of  law  or  any  written  authority  to  prevent  us  from  giving 
effect  to  that  which  is  manifest  to  us  as  having  been  the 
pleasure  of  His  Majesty,  having  the  direction  of  the 
army,  we  are  bound  to  say  that  the  plaintiff  was  law- 
fully put  under  arrest,  the  result  of  which  is  that  the 
pleas  of  justification  were  made  out  in  proof,  and  that 
the  rule  for  the  new  trial  must  be  discharged. 

Baylet  J.  In  this  case  I  think  that  we  are  not  war- 
ranted in  saying  that  the  authority  communicated  to 
Colonel  Arthur  had  terminated,  but  that  it  continued 
down  to  the  period  at  which  the  arrest  of  the  plaintiff 
took  place.  If  the  mutiny  act  or  any  other  act  of  par- 
liament, or  if  the  articles  of  war,  which  have  the  same 
^flfect^  had  prescribed  the  power  of  the  commander-in 

chief 
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chief  upon  the  station,  and  had  pointed  out  to  him  upon       1825. 
what  particular  description  of  persons  only  the  command 
should  be  conferred,  that  act  of  parliament  or  those       oiointt 
articles  of  war  would  have  been  binding  upon  General 
Fuller  and  the  Duke  of  Manchester  /  and  any  appoint- 
ment  in  opposition  to  them  would  have  been  void.  I  have 
looked  through  the  mutiny  act  and  the  articles  of  war  for 
the  purpose  of  seeing  whether  they  expressly  limited  the 
power  of  the  commander-in-chief  as  to  the  persons  upon 
whom  the  subordinate  command  is  to  be  conferred ;  they 
are  perfectly  silent  in  that  respect.  If  they  are  silent,  then 
we  are  bound  to  look  at  the  usage  upon  the  subject,  be- 
cause that  usage  may  assist  us  in  forming  our  judgment 
As  to  the  usage,  the  evidence  was  (and  it  was  matter  of 
proof)  that  you  cannot  appoint  a  mere  civil  individual^ 
by  which  mere  civil  individual  I  mean  a  person  not 
having  any  military  character.    I  take  the  reason  of  that 
to  be  this ;  that  in  him  you  would  not  expect  to  meet  with 
that  knowledge  and  those  talents  that  a  military  command 
requires ;  but  the  evidence  in  the  case  is,  that  so  as  you 
do  not  appoint  a  civil  individual,  you  are  at  liberty  to 
appoint  a  military  character,  whether  upon  half  pay,  or 
whether  upon  full  pay ;  and  in  substance  I  can  see  no 
reason  for  the  distinction  between  the  one  and  the  other. 
You  cannot  appoint  a  civil  individual  because  he  will 
not  have  the  competent  skill  and  judgment,  but  a  half- 
pay  officer  will  be  likely  to  have  as  much  judgment 
as  a  full  pay  officer,  therefore  I  can.  see  no  reason  why 
the  power  should  not  be  conferred  upon  him  as  well  as 
any  other  individual.     The  objection  to  that  is,  that  by 
the  words  of  the  mutiny  act.  there  is  no  power  to  call  to 
a  court  martial  any  person  except  such  as  shall  be  com- 
missioned or  in  pay  as  officers.    The  decision  of  the 
Judges  that  a  half  pay  officer  b  not  liable  to  a  court 

martial9 
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1825.        martial,  appliesi  I  apprehend,  to  unemployed  half  pay 
"       officers  only:  they  do  not  come  within  the  words  of  tlie 
ag^iinsi        mutiny  act,  which  describe  such  officers  as  are  amenable 
to  a  court  martial,  viz.  persons  commissioned  or  in  pay 
as  officers,  {a)    But  employed  half  pay  officers  seem  to  me 
to  come  within  the  description,  because  if  they  have  no 
commission,  they  are  nevertheless  in  pay  as  officers. 
Whether  the  defendant  had  any  specific  pay  in  this  case 
because  he  commanded  the  forces,  did  not  distinctly 
appear,  but  it  can  hardly  be  supposed  that  so  important 
a  situation  was  without  pay,  and  I  think  the  words  in 
the  mutiny  act   "  in  pay,"  are  equivalent  to  the  word 
^^  employed."     Instead  of  the  position  that  the  defend- 
ant could  not  be  employed,  because  he  was  not  amenable 
to  a  court  martial,  I  think  the  converse  is  the  truth, 
that  he  was  amenable  to  a  court  martial,  because  he  was 
employed.     There  is  a  plain  distinction  between  the 
case  to  which  I  have  referred  and  this  case.     An  un- 
employed officer  has  no  pay  in  the  character  of  an  officer, 
and  I  should  apprehend  that,  in  all  cases  where  a  party 
is  employed,  he  has  pay  as  an  officer ;  but  I  do  not  find 
any  thing  in  the  «nutiny  act  which  says,  that  the  person  to 
whom  a  command  is  delegated,  must  of  necessity  be  liable 
to  a  court  martial.     Whether  he  received  pay  or  not,  I 
still  see  nothing  in  the  case  which  takes  away  from  him 
the  right  to  continue  to  hold  the  appointment  after  be 
had  once  received  it.    When  he  was  originally  appointed, 
he  was  certainly  in  full  pay  as  an  officer,  he  was  not 
upon  the  spot  in  the  character  of  decommissioned  officer, 
that  is,  his  regiment  was  not  there,  he  had  no  r^- 
mental  rank  in  that  place,  he  was  a  stafi*  officer  only,  then 
as  a  staff  officer  he  would  have  received  pay.     Because 
his  regiment,  which  is  at  a  distance,  is  disbanded,  and 

(o)  See  OTa$U  ▼•  Sir  C  Gould,  2ff.  BL  6i9.  where  it  was  beld  that  a 
person  ^'receinng  pay  as  a  soldier  was  subject  to  military  jurisdiction.'* 

he 
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he  ceases  to  have,  with  reference  to  that  regiment,  any        1825. 
military  command ;  he  will  not  therefore  cease  to  have        *""""*" 

Braolkt 

military  skill  and  military  judgment,  and  it  is  in  respect        agamn 
of  that  military  skill  and  judgment  that  he  originally  gets 
die  appointment  in  that  place.     Then  having,  got  his  ap« 
pointment  in  that  place  from  a  person  to  whom,  ac- 
cording to  all  the  evidence  in  the  case,  the  military 
superintendance  is  entrusted>  namely,  GeneralJPiiUer j 
u  he,  because  his  r^imental  rank  has  ceased,  to  cease 
to  contribute  his  skill  and  his  judgment  in  the  place  in 
which  for  that  skill  and  for  that  judgment  he  had  heea 
originally  placed  ?    I  think  it  would  be  mischievous  to 
the  army  if  we  were  to  liold,  that  because  for  purposes 
totally  unconnected  with   that  place,  his  regiment  is 
disbanded,  he  should  by  that  accidental  circumstance 
be  discharged  from  all  obligaticm  to  perform  military 
service  in  that  place,  and  should  be  also  deprived  of  the 
power  and  privilege  of  continuing  that  command  until 
he  should  be  rq;ularly  and  properly  superseded.    The 
crown  exercises  its  judgment  as*  to  the  persons,  who 
from  time  to  time  shall  have  the  command  in  particular 
places,  and  the  person  under  the  crown  entrusted  with 
the  care  of  a  whole  district,  must  from  tiuie  to  time  say 
\vho  shall  be  the  person '  exercbing  the  military  com* 
^nand  within  particular  parts  of  that   district     How 
^nischievous  would  it  be  if  a'  man  who  had  the  com- 
:^nand  at  a  particular  place  in  a  critical  situation  were 
ito  cease  to  command  immediately  on  receiving  notice 
mhat  his  regiment,  at  »,  distance,  was  disbanded.     The 
instant  it  is  known  that  his  regiment  is  reduced,  the 
officer  who  commands  upon  the  whole  district  may,  if 
lie  shall  think  that  is  a  reason  why  he  shall  be  superr 
aeded,  sapersede  him;   he  may  direct  that  the  com- 
V<«uIV.  Y  mand 
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1825.  nmnd  shall  devolve  upon  some  other  person,  who  will 
*"*■*  be  the  proper  person  to  be  delegated  in  that  respect, 
agauai  but  it  would  be  mischievous  if  we  were  to  say  that  the 
authority  is,  ipso  facto,  gone  and  at  an  end.  I  thiidL 
what  has  been  done  aflerwards  with  reference  to  thb 
individual  shews  what  was  the  sense  of  the  crown  in 
that  respect,  and  the  sense  of  the  crown,  unless  it 
militates  with  the  act  of  parliament  by  which  the 
rights  of  the  army  are  regulated,  must  determine 
the  question.  For  these  reasons  it  seems  to  me  that 
the  destruction  of  the  defendant's  rank  in  the  York 
chasseurs  did  not  destroy  the  rights  he  had  as  com- 
mandant at  Honduras^  but  that  those  rights  con- 
tuiued ;  and  if  they  continued,  then  the  plaintiff  was 
mistaken  in  point  of  law  in  supposing  that  the  right 
had  devolved  upon  him ;  and  when  he  took  upon  him 
to  issue  an  order  in  opposition  to  that  which  had  been 
issued  by  the  defendant,  he  was  assuming  that  which 
the  law  did  not  entide  him  to  assume,  and  was  liable  to 
be  placed  in  that  situation  in  which  the  defendant 
placed  him ;  and  for  these  reasons  I  think  the  plaintiff 
is  not  entitled  to  recover  in  this  action,  except  upon  the 
new  assignment,  and  that  the  rule  obtained  for  a  new 
trial  must  be  discharged. 

HoLROYD  J.  I  also  think  that  upon  the  present 
occasion  the  justification  of  the  defendant  is  made  out 
in  evidence.  It  appears  to  be  admitted  that  at  the  time 
he  was  appointed,  he  was  capable  of  receiving  the  ap- 
pointment, and  being  capable  of  receiving  the  appoint- 
ment, it  appears  to  me,  that  although  his  military  office 
in  the  York  chasseurs  had  ceased,  he  continued  a 
military  character  sufficiently  capable  to  hold  the  other 

16  office. 
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office.     But  it  is  urged  that  that  would  be  attended  with        1825. 
inischieyous  consequences.     I  must  say  that  those  con-  ' ' 

Uradlkt 

sequences  have  not  occurred  to  my  mind.     Then  it  is       n^auui 
said)  that  this  was  a  mere  civil  appointment.     I  think,  as 
fiff  as  the  power  is  to  be  taken  to  have  been  given  by 
General  FuUer^  he  had  a  right  to  exercise  it     It  was 
a  military  station.    It  arose  from   the  commander-in- 
chief,  and  it  was  militaiy  and  military  only  as  it  appears 
to  me.     Then  as  to  the  evidence  of  usage,  I  think,  ac- 
cording to  the  case  cited,  such  evidence  was  rightly  re- 
ceived.   But  then  it  is  urged,  that  the  crown  had  no 
power  to  grant  to  an  officer  abroad,  power  and  authority 
to  grant  commissions,  or  to  enable  them  to  receive  ap- 
pointments.    By  looking  into  the  articles  of  war,  par- 
ticularly sections  18.  &22.,  it  appears  to  be  taken  for 
granted  that  it  is  within  the  prerogative  of  the  crown, 
^at  not  only  'the  crown  itself,    but  also   under  cer- 
tain, circumstances,  a  governor  may  grant  commissions 
and   make  iqppointments.     In  many  cases  it  must  be 
essentially  necessary  to  the  service,  that  some  person 
should  be  appointed  in  the  interim,  until  confirmed  or 
sanctioned  by  the  crown.    Upon  these  grounds,  I  think 
that  the  present  verdict  ought  in  no  respect  to  be  inter- 
fered with.     The  rule  for  a  new  trial  must  therefore  be 
discharaed. 

Rule  discharged. 
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1825. 

■Winwiiji,  Tanner  aga'mst  Bean. 

m««,liin  ASSUMPSIT  on  a  bill  of  exchange.     The  decUr-. 

iDdonMigdnw  ation  stated  that  one  Challenger  made  bis  bill  of 

tfM  iodorvcr  of 

■  biUoftx-  exchange  and  directed  it  to  one  Masters^  that  Masters 

wmS  on  pra-  upon  sight  thereof  accepted  it,  that  C/iallenggr  indorsed 


nmMb  tiM      it  to  the  defendant,  who  indorsed  to  the  plaintiff.     Aver- 
■•^^25^      ment  that  the  bill  was  presented  for  payment  and  dis- 
"•»»"•»»     honoured,  and  notice  given  to  the  defendant.     Plea» 
*•?>■'  ^^,    non-assumput.     At  the  trial  before  Littledale  J.  at  the 
that  ifali  mi       London  uttings,  after  Easter  term,  the  plaintiff  proved 
and  that  lb*       that  the  bill  was  drawn  by  Challenger  and  indorsed  by 
■Htpronik       ^'™  ^<^  the  defendant,  and  that  it  was  dishonoured,  but 
he  failed  to  prove  that  it  was  accepted  by  Masters.     It 
was  thereupon  objected  that  the  plaintiff  could  not  re- 
cover, for  that  he  was  boand  to  prove  the  acceptance  of 
the  bill  according  to  the  allegation  in  the  declaration, 
although  that  all^ation  was  unnecessary.     The  learned 
judge  overruled  the  objection,  and  directed  a  verdict  to 
be  found  for  the  plaiotifl^  but  gave  the  defendant  leave 
to  move  to  enter  a  nonsuiL 

Chitty  now  moved  acconlingly,  and  renewed  the  ob- 
jection taken  at  the  trial,  and  cited  Jones  v.  Morgan  (a), 
where  Ixird  Eltenborough  held,  that  where  in  an  actum 
by  the  indorsee  against  the  drawer  of  a  bill  of  exchange^ 
the  declaration  contained  an  averment  of  acceptance 
the  plaintiff  was  bound  to  prove  it. 

(a)  S  Cmp.  474. 
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Abbott  C.J.     The  holder  of  a  bill  is 'not  bound  to        1825. 
present  it  for  acceptance  before  it  becomes  due,  and  we        """""^ 

Tahkia 

are  of  opinion  that  the  allegation  of  acceptance  is  not  in  agaitui 
the  nature  of  a  description  of  the  instrument.  The 
acceptance  or  non-acceptance  does  not  vary  the  respon- 
sibility of  the  indorser  appearing  on  the  declaration,  it 
is  at  all  events  his  duty  to  pay  the  bill  when  due,  if  the 
prior  parties  do  not  The  averment  of  acceptance  was, 
therefore,  immaterial,  and  the  plaintiff  was  not  bound  to 
prove  it 

Rule  refused.. 


Ex  parte  Williams.  Wmma^, 

June  ^K 

A    SUIT  for  brawling  in  the  parish  church  of  Tring^  Whm  a  suit 

was  instituted  against  Williams  before  the  commis-  eburch  h  instt 
sary  of  the  Bishop  of  Lincoln^  for  the  arch-deaconry  of  the  commbauy 
Huntingdon,  within  which  the  parish  of  Tring  lies.     The  2ie  dtoc^^t' 
commissary,  by  letters  of  request,  transmitted  the  suit  to  ST  by^lettwTof 
the  arches  court  of  Canterbury,     The  official  principal  !?""*'J^ 
of  that  court  issued  a  citation,  and  articles  were  ex-  ««*««• 

Semble,  that 

hibited  against  Williams  who  first  put  in  a  negative  plea,  brawling  was 

i/»-«/»'  "°*  made  an 

then  withdrew   it,  and  put  in  a  plea  of  justification,  offbnce  by  the 
and  afterwards  obtained  in  this  court  a  rule  nisi  for  a  e.  4.,  but  was 

•  •■  •^.  previously  coff- 

prohibmon.  Jj^,,  ,^  ^ 

spiritual  coujts. 

Marryat  shewed  cause.    There  is  no  doubt  that  the 
court  of  arches  may  entertain  this  suit  by  letters  of  re- 
quest   The  statute  5  Sf  6  Ed.  6.  c.  4.  may  possibly  be 
relied  on  by  the  other  side.     The  first  section  of  that  . 
act  gives  jurisdiction,  in  cases  oi  brawling,  to  the  ordi- 

Y  3  nary; 
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1825.  nary;  that  does  not  mean  the  bishop  of  the  diocese^  so 
'  ~  as  to  limit  the  jurisdiction  to  him  alone,  but  the  ordinary 
Williams,  judge.  Besides  the  offence  of  brawling  was  not  created 
by  the.  5  4r  6  Ed.  6.  c.  4*.,  but  a  new  penalty  only  was 
thereby  imposed ;  it  was  before  cognizable  by  the  spi- 
ritual courts,  Wenmoidk  v.  Collins,  {a)  The  party  pro- 
moting the  suit  has,  therefore,  a  right  to  remove  it^  pro- 
vided the  inferior  judge  thinks  fit.  The  23  H*  8.  c.  9.  s.  3. 
allows  a  party  to  be  cited  out  of  the  diocese  in  which  be 
dwells,  in  case  ^^any  bishop,  or  any  inferior  judge,  hav- 
ing under  him  jurisdiction  in  his  own  right  and  tide,  or  by 
commission,  make  request  or  instance  to  the  archbishop 
or  his  substitutes."  At  all  events,  the  objection  is  now 
too  late,  the  defendant  has  appeared  and  pleaded  in  the 
spiritual  court.  [^Abbott  C.  J.  If  it  appears  that  the  Court 
had  no  jurisdiction,  the  objection  can  never  be  too  late.] 
That  is  so,  but  if  only  the  mode  of  originating  the  juris- 
diction be  bad,  then  the  objection  should  be  taken  in  the 
first  instance. 

Denman  contra.  The  last  objection  to  this  rule,  as 
to  the  time  when  it  was  obtained,  is  of  no  weight,  for 
the  ground  of  the  motion  was  that  the  letters  of  request 
from  the  commissary  could  not  give  any  jurisdiction  to 
the  court  of  arches.  The  5  t^-  6  Ed.  6.  c,  4.  certainly 
speaks  of  the  offence  of  brawling  as  one  for  which  no 
punishment  existed  before  that  time,  and  then  proceeds 
to  give  to  the  ordinary  jurisdiction  over  it.  The  words 
are  "  that  it  shall  be  lawful  unto  the  ordinary  of  the 
place  \sihere  the  same  ajjence  shall  he  done^  antl  proved  by 


(fl)  2  Ld»  Rayttu  850. 

two 
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two  lawful  witnesses,  to  suspend  every  person  so  offend-        1 825. 
iiig,  &c."     The  power  is  limited  to  the  ordinary  of  the 

£x  parte 

place,   no  right  of  appeal  is  any  where  given.     The      ^VlLUAMs. 
court  of  arches,  therefore,  cannot  have  any  jurisdiction 
over  an  ofiFence  alleged  to  have  been  committed  in  the 
diocese  of  Lincoln. 

Abbott  C.  J.  Taking  this  offence  to  have  been 
created  by  the  5  Sf  6  Ed.  6.  c.4.  I  should  think  that 
the  authority  thereby  given  to  the  ordinary  is  to  be  ex- 
ercised in  the  same  manner  as  any  oth^r  authority  given 
to  that  officer.  Now  one  mode  of  exercising  his  autho- 
rity is  by  letters  of  request  to  the  archbishop  or  bis  sub- 
stitutes. But  in  Wenmoutk  v.  Collins  Lord  Holt  appears 
to  have  been  of  opinion  that  the  offence  of  brawling 
was  not  created  by  the  statute  which  has  been  referred 
to,  and  I  think  that  his  opinion  was  correct  If  that. be 
so  all  difficulty  is  removed,  and  there  can  be  no  doubt 
that  the  court  of  arches  may  derive  jurisdiction  from 
letters  of  request.  This  rule  must,  therefore,  be  dis- 
charged with  costs. 

Rule  discharged  with  costs,  {a) 


(a)  In  Hilary  term,  a  former  motion  for  prohibition  in  this  case  waa 
discusaed.  It  was  moved  on  the  ground  that  the  appeal  should  have  been 
firrt  from  the  commissary  to  the  bishop  of  the  diocese,  and  then  to  the 
court  of  arches.  But  it  appearing  that  the  commissary  was  the  officer  of 
the  bishop  and  the  judge  of  his  court,  it  was  held  that  the  suit  was  in  fiict 
originally  instituted  before  the  bishop,  and  that  the  appeal  could  only  be 
to  tb«  court  of  arches,  and  the  rule  was  discharged. 
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1825. 


Thiesdai/, 
June  7lh. 


Greening  against  Clark. 


Where  jf, 
bought  of  B. 
goods  in  tho 
JSast  India 
Company's 
warehouses, 
and  left  the 
warrants  in 
P. 's  hands,  who 
pledged  them, 
and  afterwards 
became  bank- 
rupt whilst  the 
warrants  were 
in  the  posses- 
sion of  the  paw- 
nee:  Held, 
that  the  goods 
were  not  in  the 
possession, 
order,  and  dis- 
position of  B* 
at  the  time  of 
bis  bankruptcy 
within  the 
SIJ.  1.  C.19. 
«.  11.,  and  that 
they  did  not 
pass  to  the 
assignees  cho- 
sen under  a 
commission 
issued  against 
bim. 


'T^'ROVER  for  certain  warrants  of  the  East  Lidia  Com- 
pany for  the  delivery  of  a  quantity  of  lac  dye  and 
cotton.  Plea,  the  general  issue.  At  the  trial  before 
Abbott  C.  J.  at  the  London  sittings  afler  Easter  term,  it 
appeared  that  the  plaintiff,  in  July  1823,  bought  the 
goods  mentioned  in  the  warrants  from  one  Phillipson. 
An  invoice  was  made  out,  and  the  price  paid  by  the 
plaintiff,  but  the  warrants  were  left  in  Phillipsons  hands. 
Warrants  for  goods  deposited  in  the  East  India  Com- 
pany's warehouses  are  delivered  to  the  owners  when  the 
goods  are  received  into  the  warehouses,  and  are  current 
in  the  market,  and  transferrable  without  indorsement, 
and  the  goods  are  delivered  to  the  person  who  brings 
the  warrants  to  the  warehouse.  After  the  sale  to  the 
plaintiff,  Phillipson  frequently  raised  money  upon  these 
warrants,  depositing  tliem  sometimes  by  way  of  pledge, 
at  others  by  way  of  sale,  with  a  condition  for  repurchase. 
In  August  1824,  Phillipson  deposited  the  warrants  in 
question,  together  with  others  (his  own  property,)  with 
the  defendant,  to  secure  advances  made  by  him.  On 
the  8th  of  Octobe?'  1824,  Phillipson  became  bankrupt, 
and  on  the  18th  of  the  same  month  the  plaintiff  de- 
manded the  warrants  from  the  defendant.  The  latter 
not  having  reimbursed  himself  at  that  time,  refused  to 
deliver  them,  whereupon  this  action  was  commenced. 
Clark  having  afterwards  sold  the  goods,  which  were 
PhillipsMs  property,  and  finding  the  proceeds  more 
than  sufficient  to  cover  his  advances,  was  willing  to  give 

up 
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up  the  warrants  demanded  by  the  plainti£^  but  a  com«  18S5. 
mission  having  in  the  mean  time  issued  against  Phillip^ 
son,  under  which  assignees  had  been  chosen,  and  they  ag^nnu 
objecting  to  such  delivery,  Clark  filed  a  bill  of  inter- 
pleader, and  the  Vice-Chaneellor  ordered  that  the  as- 
signees should  defend  the  action  as  if  they  had  been 
defendants  on  the  record.  Upon  this  evidence,  it  was 
urged  for  the  defendant,  that  the  goods  were  in  the  pos- 
session, order,  and  disposition  of  the  bankrupt  at  the 
time  of  his  bankruptcy,  and  therefore  passed  to  the 
assignees.  The  Lord  Chief  Justice  was  of  opinion  that 
they  did  not  so  pass  to  the  assignees,  and  the  plaintiff 
obtained  a  verdict;  and  now 

The  AUorney^General  moved  for  a  rule  nisi  for  a  new 
trial.  This  case  is  clearly  within  the  meaning  and 
qpirit  of  the  21  J.  I.  c.  19.  5. 11.  That  enactment  was 
made  to  guard  against  the  mischief  arising,  where  traders 
are  enabled  lo  gain  ci*edit  by  having  in  their  possession 
goods  belonging  to  other  persons.  The  warrants  for 
the  goods  in  question  were  the  symbols  of  property,  and 
tbey  were  current  in  the  market,  so  that  PhiUipson  was 
apparently  the  owner  of  the  goods,  and  as  such,  obtained 
credit.  [,Abbott  C.  J.  Must  you  not  shew  that  the 
goods  were  in  his  possession  at  the  time  of  the  bank- 
ruptcy?] For  this  purpose,  the  possession  of  the 
pawnee  was  the  possession  of  the  bankrupt;  the  former 
had  no  property  in  the  goods,  nor  could  he  part  with 
them ;  he  had  merely  a  lien.  Suppose  the  case  of  goods 
in  a  warehouse  in  the  bankrupt's  name,  subject  to  a  lien 
for  dock  dues ;  that  certainly  would  not  take  the  case 
oat  of  the  statute.  This  appears  to  be  the  same  in 
principle. 

Per 
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1825.  Per  Curiam.     The  effect  of  the  2\  J.  I.  c.  19.  s.  !!• 

""■"""  is  to  render  the  property  of  one  person,  under  certain 
againu  circumstances,  available  as  a  fund  for  payment  of  the 
debts  of  another.  Such  a  statute,  although  in  .  some 
cases  very  beneficial,  should  not  be  applied  to  any  that 
do  not  come  within  the  words  of  it.  Now  the  words  of 
the  statute  are,  ^^  that  if  at  any  time  hereafter  any  person 
or  persons  shall  become  bankrupt,  and  at  such  time  a& 
they  shall  so  become  bankrupt,  shall,  by  the  consent  and 
permission  of  the  true  owner,  and  proprietary,  have  in 
their  possession^  order,  and  disposition  any  goods  or 
chattels,  whereof  they  shall  be  reputed  owners,  &C.,  that 
in  every  such  case  the  commissioners  shall  have  power . 
to  seH  and  dispose  of  them  for  the  benefit  of  the  ere- 
ditors.**  The  goods  in  question  certainly  were  not  in 
the  possession  of  PhiUipson  at  the  time  of  his  bank- 
ruptcy, nor  could  he  have  obtained  the  possession  with- 
out repaying  to  Clark  the  money  that  he  had  advanced. 
This  case,  then,  does  not  fall  within  the  words  of  the 
statute ;  and  as  without  the  statute  there  was  no  defence 
to  the  action,  the  verdict  was  properly  found  for  the 
plaintifi^  and  ought  not  to  be  disturbed. 

Rule  refused^ . 
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1825. 


Waldo  against  Martin.  Tuesday, 

r^OV^ENANT  upon  aQ  indenture  bearing  date  15th  of  -rf.,  who  held 

April  1820,  whereby  defendant  covenanted  amongst  iife»  in  the  gift 
other  things,  "  that  he  would  during  the  joint  lives  of  with  c'Sre- 
himself  and    tlie   plaintiff  render  half  yearly  to  the  Swii«  Uw 
plaintiff  a  just  and  true  account  of  all  such  sums  of  foJ*^*i^J°^ 
money  as  he  should  actually  receive,  or  as  should  come  ^? '"  consider- 

^  *f  '  lotion  Uiereof, 

to  his  hands  as  bair-bearer  or  bair-man  in   the  pipe  •greed  tbat  jt. 

.        **  "houid  have  a 

office  of  his  majesty's  court  of  Exchequer.     And  also  moiety  of  Uie 
that  the  defendant  should  and  would  pay  to,  or  account  i«sigDed,  and 
widi  the  plaintiff  for  the  fees  on  all  such  Anglia  accounts  a^^c.  wm 
as  were  declared  by  the   commissioners  for-  auditing  eiSwltSu*"** 
public  accounts  previous  to  the  1st  oi  January  then  last  ^^  for  Uw 

*  '^  ^  porfonnanoe  of 

past«  and  were  then  in  the  pipe  office.    And  also  should  ^  agreement. 

^  ^  ^  The  agreement 

and  would  divide  the  net  profits  of  the  said  office  (ex-  was  not  com. 

municated  to 

cept  such  fees  as  aforesaid,)  equally  between  him,  .de-  B.    incorc- 
fendant,  and  the  plain tifi^  share  and  share  alike."  Breach,  against  c.  for 
that  the  defendant  had  not  accounted  to  the  plaintiff  ^  him^a  moiety 
for  the  monies  which  came  to  his  hands,  nor  for  the  of^eoffi«^ 
fees  on  the  Anglia  accounts,  nor  had  divided  with  plain-  ^**^'  ^*^  ^* 

°  ^  agreement  waa 

tiff  the  net  profits  of  the  office.     Defendant  craved  oyer  «  f""**  "P«>" 

^.,  and  there- 
of the  deed,  which  recited  that  James  Farrery  Esq.,  as  fore  illegal  and 

-^  void* 

first  secondary  of  the  pipe  office  in  the  Exchequer,  had 
^constituted  and  appointed  the  defendant  to  be  bag-bearer 
*^^  bag-man  in  that  office  upon  the  resignation  of  the 
F>Iaii]tiff,  and  that  the  plaintiff  resigned  the  said  office 
^-^pon  an  understanding  between  him  and  the  defendant, 
that  the  profits  thereof,  except  the  fees  on  the  Anglia 
accounts,  should  thenceforth  be  divided  equally  between 

him, 
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1825*  him,  plaintiff,  and  the  defendant,  during  their  joint 
""■"""  lives,  and  then  contained  covenants  by  the  defendant 
agamu  for  performance  of  the  agreement.  Pleas,  first,  non 
est  factum.  Second,  that  before  and  at  the  time,  of 
making  the  indenture,  the  plaintiff  had  held,  exercised 
and  enjoyed  the  place,  situation,  and  office  of  bag-bearer 
or  bag-man  in  the  pipe  office  of  his  majesty's  court  of 
Exchequer,  tlie  same  then  and  still  being  an  office 
touching  and  concerning  the  administration  of  justice, 
to  wit,  at,  &c;  and  the  defendant  further  saith,  that 
heretofore,  to  wit,  on,  &&,  at,  &c.,  it  was  unlawfully, 
corruptly,  and  against  the  form  of  the  statute  in  such 
case  made  and  provided,  agreed  by  and  between  the 
plainti£f  and  defendant,  that  the  plaintiff  should  resign 
his  said  office  of  bag-bearer  or  bag-man  as  aforesaid  in 
&vor  of  defendant;  and  that  plaintiff  should  procure 
defendant  to  be  appointed  to  the  said  office,  on  the  said 
resignation  upon  certain  unlawful  terms  and  agreement, 
to  wit,  that  the  profits  of  said  office  (except  the  fees  and 
profits  on  such  Anglia  accounts  as  were  declared  by  the 
commissioners  for  auditing  public  accounts  previous  to 
the  1st  day  of  January  then  last  past,  and  were  then  in 
the  said  pipe  office),  should  thenceforth  be  divided 
equally  between  plaintiff  and  defendant  during  their  joint 
lives,  and  that  defendant  should  enter  into  the  said 
covenants  on  his  part  in  the  said  indenture  contained ; 
and  defendant  flirther  saith,  that  the  said  unlawful  ttid 
corrupt  agreement  having  been  so  made  as  aforesaid, 
afterwards,  to  wit,  on,  &c.,  at,  &c.,  in  pursuance  thereof 
the  plaintiff  did  relinquish  and  give  up  the  said  office 
in  &vor  of  defendant,  and  did  then  and  there  procure 
defendant  to  be  appointed  to  the  said  office,  upon  the 
said  resignation,  and  in  lieu  and  stead  of  plaintifl^Huid 

15  upon 
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upon  the  terms  and  agreement  aforesaid.  And  for  se-  1825. 
caring  the  payment  of  the  said  moiety  of  the  said  fees  of  -— — - 
said  office  of  bag-bearer  or  bag-man  as  aforesaid,  to  be  ag^hui 
paid  to  him,  the  plaintiff,  by  defendant,  during  their 
joint  lives ;  defendant  then  and  there,  to  wit,  on,  &c, 
at,  &c^  did  seal,  and  as  his  act  and  deed,  deliver 
the  said  supposed  indenture  in  the  declaration  men^ 
tioned,  and  plaintiff  thereupon  then  and  there  received 
of  and  from  defendant  the  said  supposed  indenture 
in  the  declaration  mentioned,  whereby  the  said  supposed 
indenture  was  and  is  utterly  void  in  law.  The  third 
plea  varied  from  the  second  only,  in  describing  the 
office  as  one  **  touching  and  concerning  the  receipt  of 
his  majesty's  revenue."  The  fourth  plea  omitted  all 
description  of  the  office.  Fifth  plea,  that  before  the 
making  of  the  said  indenture  in  the  declaration  men- 
tioned, to  wit,  on,  &c.,  at,  8cc.,  the  plaintiff  had  been 
and  was  bag-bearer  or  bag-man  in  the  pipe  office  in  his 
majesty's  court  of  Exchequer,  and  which  said  office  of 
bag-bearer  or  bag-man  then  and  there  was  a  public 
office  and  employment,  and  the  plaintiff  then  and  there 
proposed  to  defendant  that  he  would  resign  his  said 
office,  and  procure  defendant  to  be  appointed  to*  the 
said  office  on  the  terms  in  said  indenture  contained* 
And  defendant  further  saith,  that  upon  such  resignation 
the  privil^e  and  right  of  appointmg  a  succeeding  bag- 
bearer  or  bag-man  in  lieu  of  the  plaintifi^  belonged  to 
James  Farrer^  Esq.,  to  wit,  at,  &c,  and  thereupon  here* 
tofore,  to  wit,  on,  &c,  at,  &c.,  it  was  without  the  privity, 
knowledge,  or  consent  of  the  said  James  Farrer^  cor- 
ruptly, unlawfully  and  deceitfully,  and  contrary  to  the 
statute  in  such  case  made  and  provided,  agreed  between 
the  plaintiff  and  defendant,  that  the  plamtiff  should  re- 
linquish 


Martih. 


322  CASES  IN  TRINITY  TERM 

1835.        linquisb  his  said  office  in  favor  of  defendant,  and  by 
"""^        recommendinc:  the  defendant  to  the  said  James  FarrcTj 

Waldo  ° 

against  as  a  fit  and  proper  person  to  succeed  him,  the  said  plain- 
tiff^ in  the  same  office,  and  by  other  subtle  means  and 
devices  should  cause  and  procure  the  said  James  Tarter 
to  constitute  and  appoint  the  said  defendant  to  be  bag^ 
bearer  or  bag-man  in  lieu  or  stead  of  the  said  plaintiff 
upon  his  resignation ;  and  that,  for  such  corrupt  and 
unlawful  considerations,  and  in  order  to  secure  to  the 
plaintiff  the  moiety  of  the  profits  as  in  the  indenture 
mentioned,  he,  the  defendant,  should  make  and  seal, 
and  as  his  act  and  deed,  deliver  the  said  indenture  to 
and  in  &vor  of  the  plaintiff.  And  the  defendant  further 
saith,  that  afterwards,  to  wit,  on,  &c.,  at,  &c.,  he,  in  pur- 
suance of  that  unlawful  agreement,  did  make  and  seal, 
and  as  his  act  and  deed,  deliver  to  and  in  favor  of 
plaintiff,  the  said  indenture  in  the  declaration  mentioned, 
whereby  and  on  account  whereof  the  said  indenture  was 
and  is  wholly  void  in  law,  &c.  Sixth  plea,  that  the 
indenture  in  the  declaration  mentioned  was  obtained 
and  procured  from  the  defendant  by  fraud,  covin,  and 
deceit  of  plaintiff.  Replication,  similiter  to  general  issue. 
To  the  second  plea,  that  the  office  of  bag-bearer  is  not  an 
office  touching  or  concerning  the  administration  of  jus- 
tice. To  the  third  plea,  that  it  is  not  an  office  touching 
or  concerning  the  receipt  of  his  majesty's  revenue.  To 
the  fourth  plea,  protesting  that  the  plea  is  bad,  and  that 
the  indenture  was  made  for  a  good  and  legal  consider- 
ation, and  not  in  pursuance  of,  or  upon  the  supposed 
imlawfiil  agreement  in  that  plea  mentioned,  saith  that 
the  said  place,  situation,  and  office  of  bag-bearer  or  bag- 
man in  the  pipe  office  of  his  majesty's  court  of  Exchequer 
in  the  fourth  plea  mentioned,  before  and  at  the  time  of 

making 
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making  the  said  supposed  agreement  in  that  plea  men-  18^5. 
tioned,  and  before  and  at  the  time  of  making  the  said 
mdenture  in  the  declaration  mentioned,  was  and  is  an  j^goinM 
office  in  the  gift  of  the  person  possessed  of  the  office  of 
first  secondary  in  the  pipe  office  in  the  said  last  men-i 
tic»ed  conrt  for  the  time  being,  by  virtue  of  his  said 
office,  the  said  office  of  first  secondary  then  and  still 
being  an  office  held  under  an  appointment  for  the  life 
of  the  person  holding  the  same ;  and  that  before  and  at 
the  time  of  the  making  the  agreement  in  the  fourth  jdea 
mentioned,  and  before  and  at  the  time  of  making  the 
indenture  in  the  declaration  mentioned,  one  Jiwta 
Tarrer^  Esq^  was  and  still  b  a  person  possessed  of  the 
office  of  first  secondary  in  the  pipe  office  in  the  said  last 
mentioned  court  under  an  appointment  for  hb  life ;  and 
that  upon  the  resignation  of  plaintiff  of  the  said  place, 
ntaation,  and  office  of  bag-bearer  or  bag-man  as  in  the 
fourth  plea  mentioned,  the  said  situation  and  office  of 
bag-bearer  or  bag-man  was  in  the  gift  of  said  Jatim 
FarreTf  by  virtue  of  his  said  office  of  first  secondary  so 
by  him  possessed  as  aforesaid,  to  wit,  at,  &c.  Aqd 
plaintiff  fijrther  saith,  that  the  said  place,  situation,  and 
office  of  bag-bearer  or  bag-man  was  legally  saleable  be« 
fore  the  passing  of  a  certain  act  of  parliament  made  and 
passed  in  the  49th  year  of  the  reign  of  hb  late  majesty 
King  George  the  Third,  intituled  *^  An '  act  for  the 
further  prevention  of  the  sale  and  brokerage  of  offices  *^ 
and  that  the  said  agreement  in  the  fourth  plea  mentioned, 
if  any  such  were  made,  was  made  by  and  with  the  full 
knowledge,  privity,  and  consent  of  said  James  Farrcr. 
To  the  fifth  plea,  that  it  was  not  without  the  privity, 
knowledge,  or  consent  of  James  Farrer^  corruptly,  un- 
lawfully, and  deceitfully,   and  contrary  to  the  statute, 

agreed 
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1825.       agreed  between  plaintiff  and  defendant  as  in  that  plea 
"^  alleged.     To  the  sixth  plea,  that  tJie  indenture  was  ob- 

ogointt  tained  by  the  plaintiff  from  the  defendant  fairly  and 
honestly,  and  not  by  the  fraud,  covin,  or  deceit  of  the 
plaintiff.  Rejoinder  took  issue  upon  the  replication  to 
the  second,  third,  fifth,  and  sixth  pleas;  and  to  the 
fourth  said,  that  the  agreement  in  the  fourth  plea  men- 
tioned was  not  made  witli  the  full  knowledge,  privity, 
and  consent  of  the  said  James  Farrery  but  without  his 
knowledge,  privity,  or  consent.  Issue  thereon.  At  the 
trial  before  BayleyS.j  at  the  second  sittings  for  Middlesex^ 
in  Easter  term,  the  first,  second,  third,  and  last  issues 
were  found  for  the  plaintiff  the  fourth  and  fifth  for  the 
defendant  No  motion  was  made  in  the  cause  in  Easter 
term,  in  consequence  of  some  ibisunderstanding  as  to 
what  took  place  at  the  trial,  and  upon  application  to  the 
learned  Judge,  he  being  of  opinion  that  the  finding  of 
the  jury  on  the  fourth  and  fifth  issues  was  an  answer  to 
the  action,  gave  the  plaintiff  leave  to  treat  the  case  as 
if  he  had  been  nonsuited ;  and  in  pursuance  of  that 
p<^mission 

Denman  now  moved  for  a  new  trial.  It  was  not  in* 
cumbent  on  the  plaintiff  to  communicate  to  Mr.  Farrer 
the  agreement  entered  into  between  himself  and  the 
defendant.  No  misrepresentation  was  made  to  Mr. 
Farrer  as  to  the  defendant's  fitness  for  the  office  of  bag- 
bearer.  It  was  his  voluntary  act  to  appoint  the  de^ 
fendant  at  the  request  of  the  plaintiff  and  it  seems 
difficult  to  understand  how  he  can  be  affected  by  a  pri- 
vate arrangement  between  those  two  persons. 

Abbott 
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Abbott C.  J.    I  am  of  opinion  that  we  ought  not  ta        \S95» 
grant  a  rule  in  this  case.     Putting  out  of  consideration        ^ 
all  question  as  to  the  nature  of  the  offiioe,  I  think  that       ^gamsi 
the  issues  found  for  the  defendant  ^re  an  answer  to  the 
action^  or  rather  that  the  pUintiff  should  have  beennon^ 
suited  for  want  qf  proof  thiU  the  bargain  was  made  wid^ 
the  privity  and  consent  of  Mr^  Farrer.    The  office  was 
in  the  gift  oi  that  gentleman,  and  had  he  known  that  the 
eflbct  dT  appointing  the  defi^ndant  would  not  be  to  give 
him  the  emoluments  of  the  office  but  to  divide  them 
betweoi  him  and  the  plaintiff,  it  is  probable  that  he 
might  have  exercised  his  right  of  patronage  in  a  different 
node;  it  appears  to  me,  therefor^  tliat  this  secret  agree- 
BMOt  was  a  firavd  upon  Mr.  Fearrett  and  void  in  law. 

Daman  then  urged  that  the  finding  of  the  juiy  on 
the  fourth  and  fifth  issues  was  against  the  weight  of  evi* 
deoce,  and  also  produced  affidavits  to  shew  that  the 
agreement  was  made  known  to  Mr.  Farrer^  but  the 
Court  expressed  themselves  satisfied  with  the  verdict  oi^ 
those  issues. 

{lule  refused^ 


Barouoh  against  Whit£«  Tuetdm, 

June  7th. 

A  SSUMPSIT  by  the  plaintiflT  as  indorsee  of  a  pro-  Where,  in  an 

Jlm^       ,  ^  r  r         acUonbythein- 

lV88pry  note  made  by  the  defendant  for  300/.  with  donee  agahut 

the  maker  of  a 

interest  payable  to  one  J.  Amitt^  or  his  order,  on  de-  promiaiorj 

note,  payable 
widi  imereit  oo  demand,  the  plaintiff  having  proved  that  he  gave  vahie  for  it,  the  defends 
ant  tendcfed  endence  of  declarations  made  by  the  payee  when  the  note  was  in  his  poaes« 
aion,  that  he  (the  payee)  gave  no  consideration  for  it  to  the  maker:  Held,  that  this 
endence  was  inadmissible,  as  the  plaintiff  could  not  be  identified  with  the  payee,  and  tb^ 
note  oould  not  be  treated  as  over-due  at  the  time  of  the  indorsement. 

Vol.  IV.  Z  mand, 


Wain. 
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■  ^ 

1825.  mand.  At  the  trial  before  ^Mo^/ C.  J.  at  the  London 
sittings,  after  Easter  term,  the  plaintiff  proved  the  hand* 

against  writing  of  the  drawer  and  indorser  of  the  note,  and  also 
that  he  bad  bought  and  paid  for  goods  for  Amitt  to  a 
considerable  amount  before  the  note  was  indorsed,  but 
did  not  give  any  direct  evidence  of  the  consideration 
given  by  him  for  the  note.  For  the  defendant  evidence 
was  tendered  of  declarations  made  by  Amitt  when  he 
was  the  holder  of  the  note,  shewing  that  he  gave  no 
value  for  it  to  the  maker ;  and  the  case  of  Banks  v.  Col^ 
mlUa)  was  relied  on.  The  Lord  Chief  Justice  rejected 
the  evidence,  because  it  could  not  be  shewn  that  the 
plaintiff  when  he  took  the  note  knew  that  the  payee 
gave  no  consideration  for  it.  Amitt  was  in  court,  but 
was  not  called  as  a  witness.  The  plaintiff  having  ob- 
tained a  verdict. 

Cross  Serjt  now  moved  for  a  rule  nbi  for  a  new  trial. 
The  declarations  made  by  Amitt  at  the  time  when  he 
was  the  holder  of  the  note  ought  to  have  been  received  in 
evidence.  In  Pocock  v.  Billing  {b)  Best  C.  J.  says,  <^  such 
declarations  are  admissions,  and  as  such,  receivable  only 
when  they  are  supposed  to  be  adverse  to  the  interest  of 
the  party."  The  declarations  by  Amitt  were  clearly 
against  his  interest  at  the  time  when  he  made  them, 
and  were,  therefore,  admissible;  besides,  this  plaintiff 
was  in  the  same  situation  as  the  original  payee,  for  a 
note  payable  on  demand  has  been  considered  as  a  note 
over-due.  Banks  v.  Colwell ;  and  where  a  party  takes  a 
bill  or  note  over-due,  he  takes  it  on  the  credit  of  the  in- 
dorser, Br<ywn  v.  Davies.  (c)     That  being  so,  it  was  not 

(a)  Cited  in  Brown  v.  Davis,  3  T,  R,  80.  (6)  2  Bingh.  269. 

(c)  3  r.  B,  80. 

necessary. 
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necessary,  in  this  case^  to  bring  home  to  the  plaintiff       1825. 
knowledge  of  the  note  having  been  given  to  the  payee 
without  consideration,  he  was  liable  to  all  objections        agahM 
whidi  would  have  defeated  an  action  by  AmilL 

Batlet  J.  I  am  of  opinion  that  the  declarations 
made  by  Amitt  were  not  admissible  in  evidehce*  The 
defendant  did  not  identify  Arniit  with  the  plaintiff. 
Had  it  been  shewn  that  the  latter  took  the  note  without 
giving  a  consideration  for  it,  or  after  it  became  due,  tlie 
case  would  have  been  very  different.  Although  there 
was  no  direct  evidence  of  the  consideration  given  by  the 
plaintiff  to  AmiU^  yet  dealings  between  them  were 
proved,  whence  the  existence  of  a  valuable  consideration 
might  be  fidrly  presumed.  Neither  does  it  ^pear  to 
me  that  this  note  could  be  considered  as  over*due.  It 
is  said  that  in  Banks  v.  Cdwell^  Butter  J.  treated  a  note 
payable  on  demand  as  a  note  taken  by  an  indorsee  after 
it  was  due ;  we  are  not,  however,  acquainted  witli  all 
the  circumstances  of  that  case ;  payment  might  have  been 
demimded  before  the  indorsement,  and  indeed  it  is  stated 
that  several  payments  had  been  made  on  account.  In 
this  case  no  demand  was  proved,  and  the  note  being 
made  payable  mih  interest  to  Amitt  or  order,  makes  it 
probable  that  the  parties  contemplated  that  the.  note 
would  be  negotiated  for  some  time.  For  these  reasons 
I  think  that  the  evidence  was  properly  rejected,  and 
that  the  verdict  ought  not  to  be  disturbed. 

HoLROYD  J.  I  also  am  of  opinion  that  the  declar- 
ations were  properly  rejected.  'They  could  only  be  re- 
ceived as  declarations  against  the  interest  of  the  party 

Z  2  making 


White. 
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1825.  making  them.  But  then  the  general  rule  is  that  the 
^  party,  if  livuig,  must  be  called  ;  Amitt  was  still  living  at 

n^ainu  the  time  of  the  trial.  Then  was  this  note  over-due  at 
the  time  of  the  indorsement?  I  think  that  it  cannot  be 
so  treated,  for  a  note  payable  on  demand  is  not  open  to 
the  same  suspicion  as  a  note  over-due,  which  is  made 
payable  at  a  particular  time.  The  plaintiff,  therefore, 
could  not  be  put  to  the  proof  of  the  original  consider- 
ation for  the  note. 

LittledaleJ.  It  is  a  general  rule  that  where  a 
person  is  living,  and  can  be  called  as  a  witness,  his  de- 
clarations made  at  another  time  cannot  be  received  in 
evidence.  Thus,  the  declarations  of  a  tenant  at  the  time 
of  his  holding,  or  of  a  steward,  cannot  be  admitted 
unless  they  are  dead.  To  this  there  are  some  ex- 
ceptions ;  for  instance,  where  the  party  making  the  de- 
clarations can  be  identified  with  him  against  whom  they 
are  offered.  That  was  not  done  in  the  present  case. 
Neither  do  I  think  that  the  note  was  over-due,  it  seems 
to  me  that  it  was  intended  to  be  a  continuing  security, 
and  that  we  could  not  treat  it  as  over-due  without  evi- 
dence of  payment  having  been  demanded  and  refused. 

Abbott  C.J.  The  only  point  decided  in  Pocock  v. 
Billingy/as^  that  in  an  action  on  a  bill  of  exchange  declar- 
ations of  a  prior  holder  could  not  be  received,  unless 
they  were  made  when  he  had  possession  of  the  bill. 
That  which  fell  from  the  Lord  Chief  Justice  as  to  such 
declarations  being  admissions,  and  receivable  when  ad- 
verse to  the  interest  of  the  party  making  them,  was  ex- 
trajudicial ;  and  such  observations. are  always  to  be  taken 
rather  as  illustrations  than  as  authorities  in  law,  for  we  all 

1 9  know 
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'know  that  they  are  constantly  made  without^  the  same  1825. 

consideration  and  care  as  diose  which  belong  to  die>  — — 

.  Barovos 

point  in  judgmenL  ngunnu 

Rule  refused. 


The  King  agaimt  Hollinobsrrt  and  Others*    Tuetda^v, 

^I^HE  defeidants  were  indicted  for  conspiring  fidsely  ^^i^^n  wvcnd 

X  ^  pcnontara 

to  indict  one  A.  B.  for  keeping  a  gaming  house^  for  ooovicied  of  a 
the  purpose  of  extorting  money  from  the  said  ^£.    The  a  new  trial  on- 
joiy  fiHind  the  defendants  guilty  of  conspiring  to  indict  ^g^  unj^ig  ^^ 
A.jR  for  the  purpose  of  extorting  money,  but  not  to  ^^^,*^ 
indict  him  fidsdy.  hb not  1  mf. 

ftrabtMMM^ 
that  dMj  an  in 

Demnan  was  about  to  move  on  behalf  of  some  of  the  ciMiodj  on 

cMlpioecii. 

defendants  for  a  new  trial,  when  it  appeared  that  HcUing^  Wbara  an  in- 
berry  was  not  present  in  court,  being  in  custody  on  avil  addiadfta!?* 

^-*-inf>rhft««  anti  wWi  eon- 

prooess.  ^Wm/iW^ 

to  faifflct  A.  B. 
with  intent  to 

Per  Curiam.    That  is  not  a  sufificient  reason  for  al-  "tort  money, 

andtbejuiy 

lowinir  the  motion  to  be  made  in  his  absence.     Had  he  ^oand  them 

.  .    .  giiUty  of  coo- 

been  in  custody  on  criminal  process  the  case  would  have  spiring  to  in- 

diet  tnth  tliat 

been  difierent,  for  th^i  he  would  have  been  charged  intent,  bat  not 
with  this  matter  also.  *£«t  enough  of 

the  indiotroent 
was  fbnnd  to 

On  the  following  day,  all  the  defendants  being  in  ^J^^'gira 
croort^  a  rule  for  a  new  trial  was  moved  for,  on  the  j«^«"« 
ground  that  the  verdict  was  against  evidence,  &c. 


CkHiy^  on  behalf  of  HoUingberty,  moved  in  arrest  of 
judgment,  as  the  finding  of  the  jury  had  negatived  the 

Z  S  charge 


HcLLtaQWUULj* 
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1825.        charge  as  laid,  viz^  that  the  defendants  coo^Mred  fidsdy 
to  indict  A.  B. 


Per  Curianu  In  criminal  cases  it  is  sufficiedt  fiir  die 
prosecotor  to  prove  so  moch  of  the  charge  as  constitates 
an  offence  punishable  by  law.  This  was  an  indictment 
for  conspiring  fidseiy  to  indict  a  person  for  the  purpose 
of  extorting  mon^.  The  jmry  fomid  the  defendants 
guilty  of  conspiring  to  prefer  an  indictment  for  the 
purpose  <^  extorting  money,  and  that  is  a  misdemeanor, 
whether  the  charge  be  or  be  not  &lse. 

Rule  refused. 


Down  against  Halling  and  Others. 

Th^owowrfa  ASSUMPSIT  for  money  had  and  recrived.     Plea, 
upon  a  bMik«r  general  issue.     At  the  trial  before  Abbott  C.  J.,  at 

for  BOL  bafing  * 

loft  it  bj  mcd-  the  London  sittings  after  last  Easter  term,  the  following 

tendovd  five  appeared  to  be  the  &cts  of  the  case, 
di^toaihop-         On    the    16th    of  November  1824,    the  plaintiff's 

mmToigoSk  brother  drew  a  check   for  50/.  upon  Sir  Peter  Pole^ 

SjSJ^mcS*  Thornton  and  Co.,  and  delivered  it  to  the  plaintiff     Be- 

•od  be  ^Te  tween  four  and  five  o'clock  on  the  eveninir  of  the  22d  of 

A*  *h^***i2f  No^oembery  a  woman  of  respectable  appearance  came  to 

dcdoctiog  the  the  shop  of  th%  defendants,  who  were  wholesale  linen 

▼slue  of  the 

goods  parcfaased.  The  ihopkeeper  the  next  day  presented  the  check  at  the  bankers,  and 
receivod  the  amount  z  Held,  that  in  an  action  brought  by  the  person  who  lost  the  check, 
against  the  shopkeeper  to  recover  the  value  of  the  check,  the  jury  were  properly  di- 
rected to  find  for  the  plaintiff  if  they  thought  the  defendant  had  taken  the  chedc  mider 
circumstances  which  ^  ought  to  have  excited  the  suspicion  of  a  prudent  man :  Hdd, 
secondly,  that  the  shopkeeper  having  taken  the  check  five  days  after  it  was  due,  it  was 
sufficient  for  the  plaintiff  to  shew  that  he  once  had  a  property  in  it  without  shewing  how 
he  lost  iu 

drapers 


ILkLUva. 
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drapers  and  haberdashers  in  Cockspur  Street^  and  pur-        1835* 
chased  a  silk  shawl  and  scar^  the  price  of  which  was       *-— - 

Down 

tL  10s»,  and  she  tendered  in  payment  the  check  in  j^gwM 
questiooy  dated  on  the  16th  of  Nooember:  upon  being 
desired  to  write  her  name  and  address  on  it,  she  said 
she  was  an  indifferent  writer,  and  at  her  request  the 
shopman  wrote  it  for  her.  The  defendants  then  gave 
her  the  amount  of  the  check  after  deducting  the  price 
of  the  goods  purchased.  She  carried  the  goods  away 
with  her*  On  the-28d  of  Nooember^  between  nine» 
and  ten  in  the  morning,  the  defendants  presented 
the  check  for  payment  at  the  bankers  and  received 
the  amount,  and  two  days  afterwards  the  plaintiff 
gave  notice  to  the  bankers  not  to  pay  it.  Upon  this 
evidence  it  was  objected  by  the  defendants'  counsel,  that 
the  plaintiff  ought  to  be  nonsuited,  because  he  had  not 
given  any  evidence  to  shew  how  the  check  got  out  of 
his  hands.  The  Lord  Chief  Justice  overruled  the  ob* 
jecUon,  and  directed  the  jury  to  find  a  verdict  for  the 
plaintiff  if  they  thought  that  the  defendants  had  taken 
the  check  under  circumstances  which  ought  to  have 
excited  the  suspicion  of  a  prudent  man,  observing  at  the 
same  time,  that  there  was  no  evidence  to  shew  that  the 
defendants,  in  taking  the  note,  had  acted  fraudulently ; 
but  the  question  was,  whether  they  had  not  acted 
negligently.  The  jury  having  found  a  verdict  for  the 
plaintiff, 

Denman  on  a  former  day  in  this  term  moved,  for  a 
new  trial  upon  two  grounds.  The  plaintiff  can  oaly.be 
entitled  to  recover  the  amount  of  this  check,  on  the 
ground  that  the  check  was  lost  by  theft  or  accident, 
or    was   obtained   from    him  by   fraud.     Now,    there 

Z  4:  was 
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1825.  was  no  endence  to  shew  the  manner  in  which  it 
passed  out  of  the  plaintiff's   hands.     It  is  consistent 

against  with  the  facts  proved,  that  the  woman  who  presented 
it  for  payment  may  have  done  so  ^  the  agent  of  the 
plaintiff.  Bnt  assuming  that  the  evidence  in  this  re^ 
spect  was  suffici^it,  the  true  question  for  the  jury  was 
not  whether  the  defendants  had  acted  with  due  cautioo, 
but  whether  they  had  acted  malli  fide.  It  was  ad- 
mitted that  there  was  no  fraud,  and  that  they  bad 
paid  a  full  consideration  for  the  check.  The  circum- 
stance of  the  check  being  over-due  five  days,  though 
calculated  to  excite  suspicion,  is  immateriiJ^  for  it  is 
not  sufficient  to  warrant  an  imputation  of  meXk  fides 
in  the  defendants.  A  party  taking  a  IhU,  note^  or 
4:heck  is  not  bound  to  take  care  of  the  interest  of 
third  persons :  and  if  he  takes  it  bonft  fide  and  for  a 
valuable  consideration,  he  is  entitled  to  recover  opon 
it,  although  he  did  not  exercise  due  caution  in  ascer- 
taining the  interest  of  third  persons.  It  is  true,  that 
the  mode  in  which  this  case  was  presented  to  the 
jury,  is  warranted  by  the  decision  of  this  Court  in 
Gill  V.  Cubitt  {a)y  but  that  is  at  variance  with  former 
decisions. 

Abbott  C.  J.  My  Brothers  are  perfectly  satisfied 
upon  the  latter  point  made  in  tliis  case,  but  they  enter- 
tain some  doubts  whether  the  plaintiff  ought  not  to  have 
given  some  evidence  to  shew  how  he  lost  the  note ;  and, 
therefore,  as  to  that  point,  we  will  consider  fiirther. 
Whether  a  rule  ought  to  be  granted. 


(a)  3B,i^C.4G€. 

Bayley 
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Batlet  J.    I  thmk  this  case  was  left  to  the  jury  very       IB26» 
&¥Ofably  for  the  defendant.    There  b  no  question  what- 
ever  in  the  case^  if  the  distinctbn  between  biUs  over-       agniiui 

Haluim* 

doe  and  not  due  be  adverted  ta  If  a  bill,  note^  or  check 
be  taken  after  it  is  due,  the  party  taking  it  can  have  no 
hdttKt  title  to  it  than  the  party  from  whom  he  takes  it^ 
and,  therefore,  cannot  recover  upon  it  if  it  turns  out  that 
it  has  been  previously  lost  or  stolen.  Now,  a  check  is  in- 
tended for  immediate  payment,  and  not  for  circnlatioD.  It 
is  the  dviyof  the  person  who  receives  it  to  present  it  for 
payment  on  the  same  or  the  following  day,  and  if  be 
neglects  to  do  so,  and  the  parties  upon  whom  it  is 
drawn  should  become  bankrupts  in  the  meantime^  he 
must  bear  the  loss.  Here  the  check  was  drawn  on  the 
16th  ciNaeembeTf  it  ought,  therefore^  in  due  course  to 
have  been  presented  fot  payment  on  the  I7th,  and  the 
defendant  took  it  on  the  SSd.  This  i%  therefore^  jost 
like  the  case  of  a  bill  tak«i  after  it  is  due,  and  the  party 
taking  it  lias  no  better  title  than  the  person  from  whom 
he  took  i^  and  cannot  recover  upon  it. 

HoLROTD  J.  This  check  must  be  considered  in  the 
same  light  as  a  bill  taken  after  it  is  due.  Now  it  has 
been  ftiequendy  held,  that  a  party  taking  such  a 
bill,  or  note,  tAkes  it  at  his  peril.  In  many  of  the 
cases  where  the  tide  to  stolen  bills  or  notes  has 
come  in  questicm,  they  have  been  taken  before  they 
weredne^  and  then  it  may  have  been  a  proper  question 
to  submit  to  the  jury,  'whether  they  were  taken  malft 
fide  or  bonft  fide.  A  check  is  payable  immediately,  and 
the  hdlder  of  it  keeps  it  at  his  peril,  and  a  person  taking 
it  after  it  is  due,  takes  it  also  at  his  peril.  Now,  in  this 
case,  the  check  had  been  due  five  days  at  the  time  vrbien 

it 
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1895.  it  was  taken  bjr  the  defendants.  That  was  a  circom- 
jj^^^  stance  which  ought  to  have  excited  their  suspicion.  I 
think,  that  when  the  defendants  took  the  check,  more 
than  a  reasonable  time  for  presenting  it  for  payment 
had  elapsed,  and  therefore,  they  took  it  at  their  peril. 

The  case  stood  over  until  this  day,  when  the  opinion 
of  the  court  on  the  other  point  was  delivered  by 

Abbott  C.  J.  We  have  considered  the  question, 
whether  it  were  necessary  for  the  plaintiff  in  this  case 
to  shew  at  what  time  and  in  what  manner  the  check 
passed  out  of  his  hands.  It  was  proved  that  the  check 
was  given  to  the  plaintiff  by  his  brother.  By  that  de- 
Uv«y  the  property  in  it  vested  originally  in  the  plaintiffi 
It  further  appears  that  the  check  came  into  the  bands  of 
the  defendants  five  days  after  its  date.  We  are  of  opini(»i^ 
that  an  instrument  of  this  nature  coming  to  the  hands  of 
a  party  so  long  after  its  date  is  to  be  considered  in  the 
same  light  as  a  bill  of  exchange  over-due ;  and  in  such  a 
case  it  is  incumbent  on  the  party  who  takes  the  instrument 
under  such  circumstances,  to  shew  that  the  party  firom 
whom  he  took  it  had  a  good  title  to  it.  That  being  so, 
it  is  not  necessary  in  this  particular  case  to  lay  down 
any  general  rule.  At  the  same  time  I  should  feel  great 
reluctance  in  laying  down  a  general  rule  which  would 
have  the  effect  of  requiring  proof,  which  in  many  cases 
it  might  be  impossible  to  give.  Where  a  watch  is  stolen 
out  of  a  private  drawer,  or  a  horse  is  stolen  out  of  a 
field,  it  would  be  impossible  for  the  owner  to  give 
evidence  to  shew  how  the  theft  was  committed,  and 
yet,  if  the  argument  urged  on  the  present  occasion  were 
to  prevail,  in  such  cases  it  would  be  absolutely  necessary 
for  a  party  who  brought  his  action  to  recover  his  own 

1 7  property. 


Haluvo. 
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property,  to  shew  the  mode  by  which  it  passed  oat  of  ISSB. 
Iris  hands.  Without,  however,  laying  down  any  general  j^^^^ 
rale,  we  are  of  opinion  that,  in  this  case^  the  plaintiff 
having  shewn  the  property  in  the  check  onoe  to  have 
been  in  him,  it  was  incumbent  on  the  defioidants^  who 
had  taken  it  after  it  was  due,  to  shew  that  the  parQr 
from  whom  they  took  it  had  a  good  title  to  it 

Rule  refused. 


Neal  against  Uaacs. 

ASSUMPSIT  for  goods  sold  and  delivered.    Plea,  An 

banknqylcy  of  the  defendant    At  the  trial  before  dMraikroriD- 
litfledaki.  at  the  London  sittings  after  MkkadmaM  anddtUfwid 
term  18M^  it  appeared  that  the  plaintiff  had,  in  Bebm^  ^  ^dboScuL 
ary  18tS»  sold  to  the  defendant  goods  to  the  amount  c^  {^^t^LTt 


119^  and  that  in  April  m  that  year  the  defendant  be-  ^j^^^^JI^ 
came  bankrupt     But  the  future  efifects  of  any  bankrupt  statute  53  a  s. 
who  has  been  discharged  under  any  act  for  the  relief  of 
insolvent  debtors,  being  liable  to  his  creditors  under  the 
5  6. 2.  c.  SO.  5. 9.,  the  plaintiff  in  order  to  prove  that 
the  defendant  was  discharged  in  the  year  1815,  under 
the  insolvent  act  of  the  6^  6.  S.,  called,  as  a  witness, 
the  gaoler  of  Lancaster  Castle^  who  produced  the  order 
of  the  Court  for  his  discharge.    That  order  recited, 
that  upon  hearing  the  petition  of  the  prisoner,  the  Court 
had,  amongst  other  things,  ordered  and  adjudged  the 
prisoner  to  be  entitled  to  the  benefit  of  the  act;  and  it 
appearing  to  the  Court  that  the  prisoner  having  in  all  ' 
things  conformed  to  the  directions  of  the  Court  and  the 

act 


Isaacs. 
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1825.  act  of  parliament  the  Court  ordered  him  to  be  forth wiUi 
discharged  from  ct^tody.    It  was  objected  by  the  de- 

agamti  fendant's  counsel  that  this  was  not  evidence  of  the 
order  of  the  Court  for  the  discharge,  inasmuch  as  it  was 
not  the  original  order  preserved  in  the  court,  nor  an  at- 
tested copy  of  it  LUtledale  J.  inclined  to  think  that  an 
attested  copy  of  the  original  order  should  be  produced, 
and  he  nonsuited  the  plaintifT,  but  reserved  liberty  to 
move  to  enter  a  verdict  for  him.  A  rule  nisi  having 
been  obtained  for  that  purpose  in  last  Hilary  term, 

Gumey  now  shewed  cause.  The  warrant  for  the 
discharge  of  the  prisoner,  signed  by  the  officer  of  the 
court,  is  not  the  judgment  of  the  Court,  nor  does  it 
purport  to  be  a  certified  copy  of  such  judgment  By 
statute  iG.Ai.  cl  19.  copies  of  the  judgments,  certified 
to  be  true  copies  by  the  officers  in  whose  custody  they 
are^  are  made  evidence.  Here  the  plaintiff  has  not 
produced  in  evidence  either  the  original  judgment  or 
the  certified  copy. 

Denman  and  Abraham  contra.  The  order  of  the 
Court,  directed  to  the  gaoler  of  Lancaster  Castle^  to 
discharge  the  prisoner,  must  be  taken  to  be  the  original 
order  or  judgment  until  it  be  shewn  that  there  is  some 
other.  Here  that  was  not  shewn,  and  therefore  this 
must  be  taken  to  be  the  original  order  of  discharge. 

Abbott  C.  J.  In  this  case^  the  evidence  of  the 
discharge  was  offered  against  the  party  who  was  dis- 
charged under  the  act ;  in  general  it  would  be  ofiered 
in  hb  &vor.  But  the  act  must  be  construed  as  if  the 
discharge  were  set  up  by  the  defendant  for  his  benefit. 

The 


Isaacs. 
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The  object  of  the  »ct  being  to  relieve  the  debtor,  it  muk        1925. 
receive  a  liberal  construction.     This  case  arises  und^         ^^ 
the  5S  6.  S.  c.  102.,  and  we  most  consider  whether  there        againti 
was  sufficient  evidence  of  a  discharge  under  that  act. 
Neither  that  nor  any  other  act  for  the  relief  of  insolvent' 
debtors  operates  as  a  dischai^  of  the  debt,  the  future 
efiects  of  the  debtor  remain  liable.     Under  the  later 
acts  the  party  discharged  is  not  liable  to  be  sued  fin* 
the  debt,  but  a  judgment  is  entered  up  against  him  m 
one  of  the  superior  courts,  by  virtue  of  which  his  sub- 
sequently acquired  property  may  be  seized.    The  statute 
5S  6.  S.  was  drawn,  I  will  not  say  loosely,  because  I  have 
learned  fiom  experience  that  it  is  difficult  to  provide  for 
all  cases  that  may  arise,  but  I  may  say,  that  it  is.  not 
drawn  very  accurately.    We  must  examine  the  act  to  see 
what  order  the  Court  is  to  make.    It  certaindy  is  not  en 
order  to  discharge  the  debt,  but  only  the  person  of  the 
prisoner  from  custody.    The  thing  required  to  be  done 
is  mentioned  in  section  10.    That  section  •enacts,  **  that 
in  case  the  Court  shall  be  of  opinion  that  the  prisoner 
is  kidded  to  the  benefit  of  the  act,  then  it  shall  so  order 
and  adjudge,  and  shall  in  such  order  specify  the  several 
creditors  and  the  persons  against  whose  demands  the 
prisoner  shall  be  deemed  by  the  Court  entided  to  he 
discharged;"   and   then,   after   directing  several  other 
things  to  be  done,  enacts  that  the  Court  shall  appoint 
an  assignee  or  assignees  of  the  estate  and  efiects  of  the 
prisoner  for  the  purposes  of  that  act,  and  shall  order 
proper  conveyances  and  assignments  of  such  estate  and 
efiects  to  be  made  by  the  prisoner,  according  to  the 
act,  together  with  an  engagement  to  be  executed  by  him, 
to  pay  so  much  of  the  just  debts  and  demands  of  the 
several  persons  agfdnst  whom  such  prisoner  shall  by  the 

Court 
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1825.        Court  be  adjudged  entitled  to  the  benefit  of  the  act,  as 
^,  shall  not  be  paid  out  of  his  estate  and  effects  to  be  con- 

offdnM       veyed  and  assigned  by  him  for  such  purpose,  in  case  he 

IlAACfc 

shall  at  any  time  thereafter  be  enabled  to  pay  such  debts 
and  demands,  or  to  pay  such  part  or  parts  thereof  as  he 
shall  be  able  at  any  time  to  pay.  The  act  then  enacts, 
**  that  upon  the  due  execution  of  such  conveyances,  as- 
signments, and  engagements,  Sec,  the  Court  shall  order 
the  prisoner  to  be  discharged  from  custody."  Now  that  is 
the  only  order  for  the  dbcharge  of  the  prisoner  required 
under  that  act.  Then,  have  tlie  Court  made  such  an 
order?  The  original  order  was  produced.  It  recites, 
*^  that  upon  the  hearing  of  the  matter  of  the  petition  of 
the  prisoner,  the  Court  ordered  and  adjudged  the  pri- 
soner entitled  to  the  benefit  of  the  act ;  and  it  appearing 
that  the  prisoner  had  in  all  things  conformed  to  the 
directions  of  the  Coprt  and  the  act  of  parliament,  the 
Court  ordered  the  prisoner  to  be  forthwith  discharged 
from  custody."  Now  this  being  the  only  order  directed 
to  be  made,  we  must  take  it  to  be  the  order  alluded  to 
in  the  other  parts  of  the  act ;  and  also  the  discharge 
mentioned  in  general  terms  in  the  5  G.  2.  c.  SO.  5. 9. 
This,  therefore,  was  evidence  sufiicient  within  that  act 
of  parliament  to  deprive  the  party  of  the  benefit  of  the 
certificate,  although  it  is  not  a  copy  within  the  1  G.  4. 
c.  119.  Upon  these  grounds,  I  think  the  rule  must  be 
absolute  to  enter  a  verdict  against  the  defendant,  but  it 
b  not  to  operate  against  his  person. 

Rule  absolute* 
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1825. 


Haatlet  against  Richard  Jesson  Case  the 

Younger. 

npHIS   was  an  action  by  the  plaintiiF  as   indorsee  A  notice  of  tht 

agunst  the  drawer  of  a  bill  of  exchange  bearing  date  bfll  of  ez- 
the  18th  o{  April  1824,  payable  four  months  after  date,  conuunTntn- 
accepted  by  Richard  Jesson  Case   the  elder.     At  the  ^eTtS'lhe 
trial  before  AbboU  C.  J.  at  the  London  sittings,  after  last  ^^  ^  ^° 

^  refused  by  the 

Michaelmas  term,  the  plaintiff,  in  order  to  prove  notice  •Qc^y*  •»<*» 

1*    «  •  thereftwB*  a  let- 

of  the  dishonor  of  the  bill  to  the  defendant,  gave  in  tcr  merely  coo- 
evidence  the  following  letter  from  the  plaintiff,  dated  the  nuwd  of  pay- 
16th  oFAugua  1824,  the  day  on  which  the  bill  became  n<Hto1be a nif- 
due,  addressed  to  the  defendant,  "  I  am  desired  to  ap-  ^**°'  "^**^ 
ply  to  you  for  the  payment  of  the  sum  of  150/.  due  to 
myself  on  a  draft  drawn  by  Mr.  Case  on  Mr.  Case,  which 
I  hope  you  will  on  receipt  discharge,  to  prevent  the 
necessity  of  law  proceedings,  which  otherwise  will  im- 
mediately take  place."    The  Lord  Chief  Justice  was  of 
opinion  that  as  this  letter  did  not  apprize  the  party  of 
the  fact  of  dishonor,    but  contained  a  mere  demand 
of  payment,  it  was  not  sufficient,  and  the  plaintiff  was 
nonsuited*     A  rule  nisi  for  setting  aside  the  nonsuit 
having  been  obtained  in  Hilary  term. 

Brougham  and  Manning  now  shewed  cause,  and  con- 
tended, first,  that  notice  could  not  be  given  on  the  day 
when  the  bill  oecame  due,  because  the  acceptor  had  the 
whole  day  to  pay  it  in.  And  although  in  Burbridge  v. 
Manners  (a)  such  notice  was  held  to  be  good,  yet  in  that 

(a)  3  Camp,  193. 

case 
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1 S25.  case  there  had  been  an  unqualified  refusal  to  pay.  Then 
Habtut      ^^  letter  did  not  give  to  the  defendant  any  notice  that 

"^^  a  bill  drawn  by  him  had  been  dishonored,  it  merely 
contains  a  demand  of  pajonent  in  respect  of  a  bill  drawn 
by  a  Mr.  Case  on  a  Mr.  Case.  In  Tindall  v.  Brawn  (a) 
Ashurst  J.  lays  it  down  ^^  that  notice  means  something 
more  than  knowledge,  because  it  is  competent  to  the 
bolder  to  give  credit  to  the  maker.  It  is  not  enough  to 
say,  that  the  maker  does  not  intend  to  pay,  but  that  he 
the  holder  does  not  intend  to  give  credit.  In  the  pre- 
sent case  there  is  no  notice,  for  the  party  ought  to  know 
whether  the  holder  intends  to  give  credit  to  the  maker, 
or  whether  he  intends  to  resort  to  the  indorser." 

Scarletty  HoU^  and  Chitty  contrk.  Notice  of  dishonor 
may  be  given  on  the  day  when  the  bill  is  dishonored. 
In  Lefiley  v.  Mills  {b)  Btdler  J.  says,  ^^  a  protest  must  be 
made  on  the  last  day  of  grace;  now  that  supposes  a  de- 
&ult  in  payment,  for  a  protest  cannot  exist  unless  de- 
fault be  made.  But  if  the  party  has  till  the  last  moment 
of  the  day  to  pay  the  bill,  the  protest  cannot  be  made 
on  that  day.''  Secondly,  the  letter  clearly  imports  that 
the  plaintiff  demanded  a  sum  due  in  respect  of  the  bill 
in  question;  it  describes  the  drawer  and  acceptor  as 
having  the  same  surname,  the  sum  for  which  it  is  drawn 
to  be  the  same,  and  it  claims  the  amount  as  money  due 
from  the  defendant  to  the  plaintiff;  now  that  could  not 
be  unless  the  bill  had  been  dishonored  by  the  acceptor. 

Abbott  C.  J.  There  is  no  precise  form  of  words  ne- 
cessary to  be  used  in  giving  notice  of  the  dishonor  of  a 


(a)  1  T.  12.  1 99.    See  also  Ex  parte  Moline,  1 9  Ves.  216. 
C6)4r.  R.  174. 
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bill  of  exchange,  but  the  language  used  must  be  such  as  to  1 825. 
convey  notice  to  the  party  what  the  bill  is,  and  that  pay-  h"7"" 
ment  of  it  has  been  refused  by  the  acceptor.     Here  the        o^iimt 

Case. 

letter  in  question  did  not  convey  to  the  defendant  any 
such  notice ;  it  does  not  even  say  that  the  bill  was  ever  ac* 
cepted*  We,  therefore,  think  the  notice  was  insufficient, 
and  the  rule  for  a  new  trial  must  be  discharged. 

Rule  discharged. 


In  the  Matter  of  Peter  Taylor,  Gent,      Wednesday, 

One,  &c-  ^"^ ''' 


TN  Hilary  term  1822  Taylor  had  been  struck  off  the  Anardded 

roll  of  attomies,  on  the  ground  that  he  had  been  im-  tomey  held  the 
properly  admitted,  not  having  served  as  an  articled  clerk  veyor  of  taxes 
for  the  full  term  of  five  years.     It  then  appeared  that  teraTof  hb 
during  the  whole  term  of  five  years  for  which  he  was  ji^ppe^l^    * 
bound  to  serve  as  an  articled  clerk  to  Richardson  and  »P<>n  affidavit, 

that  for  more 

I^oweUf  attomies  at  Knaresboroi^k^  he  had  been  surveyor  »}»*«  three  of 

°  ^         the  five  years 

of  taxes  for  the  wapentake  of  Claro  and  the  borough  of  ^o'  ^*»»ch  h© 

was  bound, 

RipoHj  Yorkshire^  and  the  Court  were  of  opinion  that  bis  service  had 
he  could  not,  therefore,  be  considered  to  have  served  attorney  to 

h%     ^     ^'  1.  -aI  !•  t*  whom  he  was 

IS  whole  time  and  term  m  the  proper  busmess  of  an  articled.    He 

attorney  as  required  by  the  stat.    22  G.  2.   c.  46.   s.  8  J^und'hfmself 
4- 10.  (a)     On  the  11th  oi  April  1822  he  again  articled  *?/"°'»>«'  »<>>»- 

^   '  ■*  *5  citor,  and  serv- 

himself  for  five  years  to  Mr.  Conyers  an  attorney  at  ^  ***"  ^^'  *^<* 

•^  *^  "^  years ;  it  was 

Knaresborough,    and   served   him   under   such   articles  held  that  his 

service  under 

until  the  25th  ol  March  1824  when  Conyers  left  Knares-  the  first  articles 

could  not  be 
coupled  with 
his  service  under  the  second. 

(a)  5B.  i^,  538. 

VoL»  IV.  A  a  borough^ 
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182^.       boroitghimd  Tat/ior  was  then  assigned  to  one  S.  Dickin^ 
.  "    ^  son  whom  he  still  continued  to  serve.    In  Hilary  term 

Ta-tlor.      1825,  having  served  nearly  three  years  under  the  arti- 
cles to  Conjfers  and  Dickinson^  he  gave  the  usual  notice 
of  his  intendon  to  apply  to  be  admitted  an  attorney  of  this 
-court    It  was  stated  in  an  affidavit  made  by  him  on  that 
occasion,  that  his  office  of  surveyor  of  taxes  frequently  did 
not  call  for  hb  attention  beyond  the  occasional  writing 
of  a  letter,  for  periods  of  two  months  together,  and  that 
upon  the  average  of  the  year,  for  six  entire  days  at  the 
least  out  of  eight,  being  equal  to  three  years  and 
three  quarters  of  a  year  of  the  period  of  five  jrears,  the 
term  of  the  original  clerkship,  he  was  exempted  from  any 
occupation*  in  his  office  of  surveyor  of  taxes,  and  was 
entirely  at  the  command  of  the  solicitors  whom  he 
then  served,  and  that  for  foil  three  years  of  hb  original 
clerkship  he  was  in  attendance  and  employed  in  their 
service.    Mr.  Justice  Bayley^  upon  an  affidavit  of  these 
focts,  granted  a  fiat  for  hb  admission,  and  on  the  SOth  of 
April  1825  he  was  sigain  admitted  an  attorney  of  this 
court     A  rule  nbi  had  been  obtained  in  Easter  term 
for  striking  him  off  the  roll,  on  the  ground  that  the 
services  under  the  different  articles  could  not  be  coupled 
so  as  to  make  one  entire  term  of  five  years,  and  that, 
upon  the  &cts  disclosed  in  the  affidavits,  he  had  not 
served  two  years  in  the  whole  under  the  first  articles* 
Upon  that  point  the  affidavits  were  contradictory.  * 

Scarlett  and  T.  Williams  now  shewed  cause.  Assuming 
that  Taylor  had  served  as  an  articled  clerk  for  the  term 
.  of  five  years  altogether,  it  then  becomes  a  question 
whether  the  services  under  the  articles  can  be  coupled 
together.  The  words  of  the  stat.  22  G.  2.  c.  ^16.  s.  8.  are, 
^^  that  any  person  who  shall  become  bound  by  contract  id 

writing 
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% 
writing  to  serve  any  attorney  or  solicitor,  as  by  the  said       1825« 

act  is  directed,  sliall  during  the  whole  time  and  term       ""^^ 

In  the  matltr  of 

of  service,  to  be  specified  in  such  contract,  continue  and  Tatlor; 
be  actually  employed  by  such  attorney  or  solicitor,  or 
by  his  or  their  agent  or  agents,  in  the  proper  business, 
practio^  or  employment  of  an  attorney  or  solicitor."  It 
is  true  that  the  words  are  that  he  shall  ^nUnue  to  be 
employed  by  such  attorney,  but  the  legislature  cannot 
have  JDtmded  that  there  sliould  be  one  unbroken  service 
to  the  same  solicitor,  for  section  9.  provides  that,  in  case 
of  the  death  of  the  solicitor,  or  his  discontinuing  prac- 
tice^ &c«,  service  with  another  shall  be  suflScient  Then 
if  the  act  is  not  to  be  construed  Uterally,  it  must  be  con- 
stmed  with  reference  to  the  object  whidi  the  statute  had 
in  view.  That  was  that  every  person  admitted  an  at- 
torney should  previously  have  acquired  competent  skiU 
fay  a  service  of  five  years.  Now  here,  assuming  the  facts 
stated  in  Toylor^s  affidavit  to  be  tru%  there  has  been  a 
serviiCe  of  fiive  yean^  and  the  object  of  the  legislature  is 
therefore  answered.  In  Ex  parte  Scwk  (a)  the  party  had 
served  for  five  years,  but  during  ten  months  of  that 
period  he  served  a  solicitor  to  whom  the  articles  had 
not  been  assigned,  and  the  Court  were  of  opinion  that 
he  must  serve  under  articles  for  another  period  of  ten" 
months^ 

■ 

Alderson  toMxk.  The  statute  requires  tlie  party  to  be' 
attd  continue  in  the  service  of  the  master  during  the 
wlible  time  and  term.  Now  here  Taylor  having  made  a 
contract  to  serve  government,  which  continued  during 
ihe  whole  time  he  was  bound  under  his  first  articles^ 
vras  not  capable  of  contracting  to  serve  an  attorney 


(a)  2CAi//y.6!. 

A  a  2  during 
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1S25«       during  the  whole  time  and  term,  but  only  during  so 

lotbematttrof  much  as  government  would  allow.     He  could  not  pos- 

'  ^r^^-      sibly  serve  tbe  attorney  in  the  proper  o£Sce  and  business 

of  an  attorney  during  the  whole  term,  and  he  was  not 

sui  juris  to  enter  into  a  contract  so  to  do,  JZer  v.  The 

Inhabitants  ofBeaiiieu.  (a) 

Abbott  C.  J.  This  question  arises  on  the  construc- 
tion of  the  22  Q.  2.  c.  46.  s.  8.  The  object  of  the  legis- 
lature was  that  every  person  before  he  could  be  admitted 
should  acquire  competent  skill  and  knowledge  to  conduct 
the  business  of  an  attorney;  and  to  attain  that  object  the 
legislature  has  expressly  enacted  that  there  shall  be  a 
service  as  a  clerk  under  a  contract  to  serve  for  five  years. 
It  has  happened  in  some  instances  that  the  service  has 
been  put  an  end  to  before  the  five  years  have  expired, 
and  there  has  been  a  definite  and  precise  interval,  and 
afterwards  ah  additional  binding  and  service^  and  it  has 
been  then  held  th^t  the  deficiency  might  in  that  manner  be 
supplied ;  but  we  are  called  upon  to  go  further  in  this  case, 
and  to  fill  up  an  interval  of  days  at  least,  if  not  of  hours, 
and  occurring  at  difierent  times  during  which  he  was  not 
employed  in  the  service  of  an  attorney,  and  which  he  was 
bound  by  a  previous  contract  with  government  to  give  up 
to  another  ofiice.  If  we  were  to  do  that  I  think  we  should 
not  comply  either  with  the  spirit  or  with  the  words  of  the 
act  of  parliament  This  may  be  a  case  of  some  hardship, 
but  if  we  yielded  to  the  argument  in  this  particular  case, 
we  must  insensibly,  by  degrees,  do  away  with  the  general 
rule  altogether.  1  am  of  opinion  that  the  service  re- 
quired by  the  act  of  parliament  must  be  a  service  to  the 

(a)  9  AT.  4- 5:  S99. 

master 
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master  continuing  during  the  time  and  term  of  years        1825. 
specified  in  the  contract,  and  not  a  service  broken  by        ^— ^ 

In  the  mitterof 

devoting  days  and  hours  to  a  different  employment  ac-       Tatlo*. 
cepted  by  the  clerk. 


Bayley  J.  When  this  case  came  before  me  at  cham- 
bers, I  thought  that  as  the  party  had  actually  served  for 
the  period  of  five  years  required  by  the  act  of  parlia- 
ment, he  ought  to  be  admitted  ;  but,  upon  further  con- 
sideration, I  think  that  as  the  party  when  he  entered 
into  the  service  of  the  attorney  was  not  sui  juris  to  con- 
tract, so  as  to  give  to  the  master  a  control  over  him 
during  the  whole  time  and  term,  the  act  has  not  been 
complied  with,  and  consequently  that  this  rule  must 
be  made  absolute. 

Rule  absolute. 


Dartnall  against  Howard  and  Another.        Thurtday, 

Jufu  16. 


Where  a  de- 
claration in  as- 


A  SSUMPSIT  for  negligently  laying  out  money  on 

bad  securities.    The  declaration  stated,  that  whereas  sumpsit  alleg- 

,  .  J         .         «!,  that  in  con- 

heretofore,  to  wit,  on,  &c.,  at,  &c.,  m  consideration  Bideration  that 
that  the  plaintiff  at  the  request  of  the  defendants  would  ^n  and^on- 
retain  and  employ  them  the  defendants  to  invest  and  lay  \^l^^  ^^   ^ 

Bum  of  money 
in  the  purdiase  of  an  annuity,  they  undertook  to  do  their  duty  in  the  premites;  that  plain- 
tiff* did  retain  and  employ  them,  but  defendants  did  not  do  their  duty,  but  on  the  contrary, 
took  an  insufficient  security  for  the  payment  of  the  annuity,  whereby  plaintiff*  lost  the 
vnoDCjr :  Held,  on  motion  in  arrest  of  judgment,  that  the  count  was  bad,  inasmuch  as  it  did 
not  state  that  any  reward  was  to  be  paid  to  the  defendants,  or  that  they  were  employed  in 
any  particular  character  so  as  to  make  them  responsible  for  taking  a  bad  security^  although 
not  guilty  of  negligence  or  dishonesty. 

Other  counto  alleged  that  the  defendants,  at  the  time  when  they  lent  the  money,  knew 
that  the  security  was  insufficient,  but  did  not  allege  that  the  plaintiff*  had  sustained  wa% 
damage. 

Sembl  e.  That  on  that  ground  those  counts  also  were  bad. 

A  a  3       *  out 
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1825.  out  a  certain  large  sum  of  money,  to  wit,  1400^,  fai  the 
purchase  of  an  annuity  for  and  on  behalf  of  the  plaintifi^ 
they)  the  defendants,  undertook,  and  then  and  there 
fiuthfuUy  promised  the  plaintiff  to  perform  andfidfil  their 
duty  in  the  premises^  and  the  said  plaintiff  avers  that  he 
confiding  in  the  promise  and  undertaking  of  the  de- 
fendants did  afterwards,  to  wit,  on,  &c.,  at,  &c,  retain 
and  employ  the  defendants  for  tlie  purpose  aforesaid. 
And  the  plaintiff  saith,  that  although  the  defendants 
afterwards,  to  wit,  i&c,  at,  &c.,  did  purchase  a  certain 
annuity,  to  wit,  &c.,  of  one  H.  M.  Gocld^  for  and  mi  be- 
half of  the  plaintiff,  payaUe  to  the  plaintiff,  his^ecutors, 
administrators,  and  assigns,  during  the  term  of  the  na- 
tural life  of  the  said  H.  M.  Goold^  yet  the  defendants 
not  regarding  their  promise  and  undertaldng  so  by  them 
made  as  aforesaid,  but  contriving  and,  &&,  did  not,  nor 
would  perform  or  fulfil  their  duty  in  the  premises,  but 
then  and  there  wholly  neglected  so  to  do,  and  on  the 
contrary  thereof  they,  the  defendants,  laid  out  the  said 
sum  of  money  in  the  purchase  of  an  annuity  of  21&.  on 
the  mere  personal  security  of  the  said  H.  M.  Goold  and 
of  one  E.  J?.,  commonly  called  Lord  Athentyy  for  the 
payment  of  the  said  annuity,  the  said  H.  M.  Goold  and 
the  said  Lord  Athenry^  or  either  of  them,  not  being  then 
and  there  possessed  of  any  property  whatever  available  for 
the  securing  the  payment  of  such  annuity  as  aforesaid^ 
.the  said  H.  Mt  Goold  and  Lord  Athenry  being  at  the 
time  of  granting  such  annuity  ^  aforjesaid  in  insol- 
vent  circumstances,  of  all  which  said  several  premises 
the  said  defendants  then  and  there  had  notice,  to  wit, 
At,  &c. 

The  second  count,  after  the  same  inducement,  stated 
ithat  defendants  took  warrants  of  attorney  from  H.  M. 

19  Gocld 
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GoM  and  Lord  Athenty  to  secure  the  payment  of  the  1825. 
annuity,  but  that  H.  M.  Goold  at  the  time  of  granting 
the  annuity  was  a  prisoner  for  debt,  and  that  he  and  again^ 
Loid  Athenry  were  then  in  insolvent  circumstancets 
whereof  the  defendants  then  and  there  had  notice.  The 
third  count,  after  a  similar  statem^it  of  the  retainer  and 
promise,  alleged  as  a  breach,  that  the  defendants  did  not 
nor  would  perform  or  fulfil  their  duty  in  the  premises 
last  aforesaid,  but  on  the  contrary  thereof,  laid  out  th£ 
money  upon  security  wholly  insufficient  and '  of  no 
value  whatsoever,  by  reason  of  which  said  sevend 
premises  the  plaintt£f  hath  wholly  lost  the  last  men- 
tioned sum  of  1400/.  and  every  part  thereof^  and  the 
advantage^  profit,  and  emolument  which  might  and 
would  have  accrued  to  him  if  the  said  last  mentioned 
sum  bf  money  had  been  laid  out  .and  invested  in  the 
purchase  of  an  annuity  upon  good  and  valid  security; 
and  hath  been,  and  is,  thereby  and  by  reason  of  the  pre- 
mises greatly  injured  and  damnified,  to  wit,  at,  &c. 

Plea,  the  general  issue.  At  the  trial  before  Ab- 
bott C.  J.  at  the  Westminster  sittings,  after  last  MichaeU 
mas  term,  a  verdict  was  found  for  the  plaintifl^  and  in 
Hilary  term  the  Attorney  General  obtained  a  rule  nisi 
to  arrest  the  judgment,  on  the  ground  that  the  declar- 
ation did  not  state  that  the  defendants  were  to  receive 
any  reward  for  their  services,  or  that  they  were  em- 
ployed in  any  particular  character,  and  that,  con- 
sequently, it  did  not  appear  on  the  face  of  the  declaration 
that  they  had  been  guilty  of  any  breach  of  duty. 

Scarlett,  Tindal,  and  Abraham,  on  a  former  day  in  this 
term,  shewed  cause.  If  the  breach  laid  in  this  declaration 
had  been  merely  for  not  laying  out  the  mon^,  the  objec- 

A  a  4  tion 


How^mBb 
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1825.        tion  taken  to  it  might  have  been  sufficient    But  in  one  of 
""""""        the  earliest  cases  upon  this  subject,  Coggs  v.  Barnard  (a), 

Da&thall 

ngttmat  it  was  IJEud  down,  that  when  the  declaration  does  not  shew 
that  any  reward  was  to  be  given  for  the  senf ice,  no  action 
will  lie  for  the  mere  omission  to  do  it;  but  that  if  the 
party  employed  actually  performs  theservice,  but  so  n^- 
ligently  as  to  work  a  prejudice  to  his  employer,  then  he  is 
liable  to  an  action  for  the  misfeasance.  This  doctrine  is 
illustrated  by  Elsee  v.  Gatward.  {b)  In  that  declaration 
there  were  two  counts,  alleging  that  the  defendant  was 
employed  as  a  carpenter,  the  first  count  shewed  a  non- 
feasance, the  second  a  misfeasance,  and  on  demurrer  the 
Court  held  the  former  bad,  and  the  latter  good.  The 
first  two  counts  of  this  declaration  expressly  aver  that  the 
defendants  knew  the  parties  to  be  insolvent  at  the  time 
when  they  took  their  security,  and. taking  such  security 
under  such  circumstances  certainly  was  gross .  negli-^ 
gence. 

The  Attorney  General  and  Chitty  contra.  The  de^ 
daradon  in  this  case  alleges,  that  in  consideration  that 
the  plaintiff  would  employ  the  defendants  to  lay  out  a 
sum  of  money  in  the  purchase  of  an  annuity,  theyunder« 
took  to  perform  their  duty  in  the  pretnises.  It  does  not. 
state  that  they  were  to  have  any  reward  for  their  ser- 
vices, nor  does  it  state  what  their  dutj^  was,  nor  that 
they  were  employed  in  any  particular  character,  so  as  ta 
enable  the  Court  to  say  what  duty  resulted  from  their 
professing  to  act  in  that  character.  Bourne  v.  Dig^ 
gles  (c)  was  a  case  somewhat  similar  to  the  present,  it 
was  an  action  against  a  person  for  laying  out  the  plain-^ 

(a)  QL(L  Mat/m.  919.  (6)  5  T,  U.  143.  (c)  2  ChUti/,3lU 
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tiff's  money  on  an  annaity^  and  taking  an  insufficient 
security.  The  declaration  did  not  state  that  the  de- 
fendant was  to  have  any  reward,  but  it  described  him  as 
an  attorney,  and  alleged  that  he  was  retained  to  lay  out 
the  money,  and  the  Court  held  that  it  was  sufficient,-  the 
defendant  being  described  as  an  attorney. 


182  5. 

Daktnaia 

agahui 

HoWAAAi 


Abbott  C.  J.  Tliere  is  another  difficulty  upon  the 
plaintiff  arising  out  of  this  declaration.  The  first  two 
counts  allege  that  the  person  to  whom  the  money  was 
lent,  and  who  granted  the  annuity,  was  insolvent  at  the 
time  of  the  loan,  and  that  the  defendants  had  notice  of 
that  fact;  but  they  do  not  state  that  any  damage  has 
been  sustained  by  the  plaintiff.  Now,  although  the 
grantor  of  the  annuity  was  insolvent  at  the  time  of  the 
grant,  it  is  possible  that  he  may  since  Jiave  Quired 
property  and  paid  the  annuity  r^ularly.  The  third, 
count  does  aU^;e  damage,  but  does  not  state  that  the 
defendants  had  notice  of  the  grantor's  insolvency. 

Cur.  ad.  vuU. 


The  judgment  of  the  Court  was  now  delivered  by 
Abbott  C.  J.    This  was  a  motion  in  arrest  of  jud^ 
ment     The  declaration  contained  three  qiecial  countSf 
and  if  ^y  one  count  is  bad  the  judgment  must  be  ar- 
rested.    The  third  count  is,  that  in  consideration  that 
tJie  plaintiff  would  retain  and  employ  the  defendants  in 
laying  out  and  investing  a  sum  of  money  in  the  purchase 
^f  an  annuity  for  the  plaintiff,  that  the  defendants  under- 
"^ook  and  promised  to  perform  and  fulfil  their  duty  in  the 
premises;  and  it  avers,  that  the  plaintiff,  confiding  in  those 
promises,  did  employ  and  retain  them  for  the  purpose 
aforesaid,  but  that  they  not  regarding  their  promises, 

but 
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1885. 

Dastvauu 

agouut 

HoWAftOk 


but  intendii^  to  injure  him,  did  not|  nor  would  perform 
or  fulfil  their  duty  in  the  premises,  but,  on  the  contrary, 
laid oiitithe  same  on  a.securi^  wholly  insufficient,  and 
of  no  value  whatever.    In  this  count  the  defendants  are 
not  alleged  to  be  attomies,  and,  therefore^  any  duty  that 
would  arise  from  that  character  cannot  be  attributed  to 
or  imposed  on  them  under  the  present  declaration.    The 
word  retained  by  no  means  imports  that  they  were  at- 
tomies, because .  it  is  applicable  to  any  person  who  is 
engaged  by  any  other  person  as  his  master  or  as  his 
employer,  and,  therefore,  the  utmost  this  count  amounts 
to  is  a  pcomise  on  the  part  of  the  defendants  to  fulfil 
their  duty ;  and  it  is  alleged  as  a  part  of  their  conduct 
'  that  they  UxHl  a  security  insufficient,  and  of  no  value 
whatever*    Can  we  say  that  it  is  the  absolute  duty  of 
any  person  so  employed,  without  pay,  and  without  re- 
muneration, can  we,  under  those  circumstances,  say  that 
it  is  his  absolute  dn^  not  to  take  a  security  of  an  insuffi- 
cient nature?    If  we  can  say  that  it  is,  then  inasmuch 
as  this  count  charges  him  with  a  breach  of  that  duty, 
it  is  a  good  count ;  if  we  cannot  say  that,  then  it  is  not 
a  good  count.    I  am  of  opinion  that  the  count  is  bad. 
The  only  duty  that  is  imposed  under  such  a  retainer 
and  employment  as  is  here  mentioned  is  a  duty  to  act 
fiuthfiilly  and  honestly,  and  not  to  be  guilty  of  aqy  gro^ 
or  corrupt  neglect  in  the  discharge  of  that  which  he 
undertakes  to  do.    But  a  man  may,  when  acting  moat 
faithfully  and  most  honestly,  happen  to  take  an  in- 
suffidait  securiQr,  without  gross  or  culpable  negligenoe 
on  his  part,  he  may  have  been  misled,  he  may  ha^e 
been  deceived,  he  may  have  taken  such  care  as  an 
ordinary  man  would  take  with    regard  to  the  sab* 
jea  matter  intrusted  to  him,  and  yet  doing  all  th«t» 

hia 
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1ms  endeavours  may  have  &iled,  and  it  may  so  hiqppen        1825. 

the  security  may  without  his  knowledge  and  against  his 

will  have  turned  out  to  be  insufficient.  For  these  reasons  it      _^gitmM 

appears  to  the  Court  that  this  count  is  not  sustainable, 

and,  consequendy,  the  rule  for  arresting  the  judgment 

must  be  made  absdu^e. 

Rule  absolute. 


HOWAEB. 


The  Kino  against  M«Kay,  Thmmi^, 

•  JUH6 1.6* 

« 

T  NFORMATION  in  the  nature  of  a  quo  Yarranto^  Qno'wamnto 

stated  that  the  borough  ot StocJAridge^  in  the  county  the^m!? 
of  Southampton^  is  an  ancient  borough;   and  that  two-|,gyg„^^ 
burgesses  now  are,  and  for  ten  years  and  upwards,  have  £jJ^,^'2bc* 
been  elected  and  sent,  and  of  right  ou^t  to  be  elected  ".,S^EI!^JP^ 
and  sent,  to  serve  as  burgesses  ofand  for  the  said  borou£^  ptnctwMiin 

IDC  borau^iy 

in  the  commons  in  the  parliament  of  this  kingdom;  touchfaig 3m 

rule  and  go* 

and  that  for  and  during  all  that  time  there  hath  been,  TwrnMnt  of 

and  still  of  rig^t  ought  to  be,  within  the  borough  as  and  thedMkm 

appertaining  to  the  same^  one  bailiff  of  the  borough ;  *llfjSl^u°^ 

and  that  the  office  of  bailiff  of  the  said  borough  no^  is,  ^J^^*}? 

and  for  and  during  all  the  tune  last  aforesaid,  hath  been  {|!^!!^|?7!  ^ 

"  an  office  qf  great  trust  and  pre-eminence  within  the  5?5^"  ."^^^ 

said  borough^  touching  the  rule  and  government  qf  the  pIcm  shewed 

tfafit  he  had 

borough^  and  the  election  and  return  qf  burgesses  to  been  elected  to 
serve  for    the    commons    in  parliament  for   the   said  tni?erMd,*«tfaa| 

theoffieeof 
bailiff  was  an  office  touching  the  rule  and  goremment  of  the  boroogli.**  There  were 
general  replicationiy  takinff  iisue  upon  aU  the  fade  itated  as  inducement  to  the  defend- 
ant's  tmrerae,  (but  they  aid  not  notice  the  tra?erM,)  and  special,  replioations  setting  op 
▼arioos  customs  as  to  the  election  of  bailiA  of  the  borougli.  Demuiier  and  joinder: 
Held,  that  the  defendant,  not  baling  trarerMd  that  the  office  *'  was  one  of  great  trust  and 


pre-eminence  within  the  borough  touching  the  election  and  return  of  buigesns  to  serve  in 

and  that  for  such  an  office  a  mio 
lie ;  and,  secondly,  that  the  general  replications  being  clearly  good,  ami  the  demurrer  being 


parliament,*'  had  admitted  it  to  be  so,  and  that  for  such  an  office  a  quo  warranto  would 


to  aU  the  replications,  judgment  must  be  gi?en  for  the  crown. 
Qusre,  Whether  the  special  repliiiptioiis  were  good  ? 


borough ;" 
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1825*  borough  ; ''  and  that  James  M^Kcy^  on,  &c.,  at,  &c.  did, 
„  use  and  exercise,  and  thence  continually  hath  used  and 

utsaimt  exercised,  without  any  legal  warrant  royal  grant  or 
right  whatsoever,  the  office  of  bailiff  of  the  said  borou^ 
&G.  in  the  the  usual  form.  Plea,  first,  that  J.  F.  Bar'- 
hanij  Esq.,  on,  &Ci  was  seised  in  fee  of  the  borough  and 
manor  o{  ^tockbridge^  and  was  lord  of  the  said  borough 
and  manor,  and  of  the  court  leet  holden  in  and  for  the 
same ;  and  that  the  said  J.  F.  Barham,  and  those  whose 
estate  he  hath,  from  time  whereof  &c.,  have  of  right 
had  and  held,  and  still  of  right  ought  to  have  and  nold, 

on  Wednesday  next  after  the  feast  of  Easter  in  every  year, 

• 

a  court  leet,  in  and  for  the  borough  and  manor  of  all 
the  inhabitants  within  the  borough  and  manor,  before 
the  steward  of  the- borough  and  manor,  or  his  depu^ ; 
and  that  the  lord  of  the  borough  and  manor  for  the  time 
beings  during  all  the  time  last  aforesaid,  has  had,  and 
of  right  ought  to  have  had,  and  the  said  J.  F.  Barium 
of  right  ought  to  have  a  bailiff  of  the  said  borough  and 
manor  for  the  receiving  of  the  rents,  reliefs,  amercia* 
ments,  and  perquisites  of  courts  of  the  lord  of  the  said 
.borough  and  manor,  and  to  do  all  other  things  belong- 
ing to  the  said  office  of  bailiff;  which  said  bailiff,  during 
all  the  time  last  aforesaid,  hath  been,  and  of  right  ought 
to  have  been,  and  still  of  right  ought  to  be,  appointed 
yearly  and  every  year  at  the  court  leet,  by  the  steward 
of  the  said  court  or  his  deputy,  on  behalf  of  the  lord* 
The  plea  then  averred  the  holding  of  a  leet,  on,  Scc^ 
and  his  appointment  by  the  deputy  steward,  whereupon- 
he  took  upon  himself  the  office  of  bailiff  of  the  borough 
for  the  year  next  ensuing,  <<  without  this,  that  the  said 
office  of  bailiff  in  the  said  information  above  mentioned^ 
is  an  office  touching  the  rule  and  government  of  the  said 

borougk^ 
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boroughi  and  without  this,  diat  the  sud  J*  M^Kay^  the  1825* 
said  oflSce,  liberties,  and  franchises  in  the  information  -.  ^ 
mentioned,  did  usurp  upon  our  lord  the  king,"  ftc  ^^^ 
There  were  several  other  pleas  vaiying  in  the  statement 
of  the  mode  in  which  the  defendant  was  appointed,  but 
all  concluding  with  the  same  traverse.  To  these  pleas 
there  were  sixteen  general  replications,  puttmg  in  issue 
the  several  facts  stated  as  inducement  to  the  defendant's 
traverse,  and  amongst  others,  the  lord's  right  to  have  a 
bailiff  for  the  receiving  the  rents,  reliefs,  &c.  as  stated 
in  the  pleas,  and  thirty  special  replications  setting  up 
various  customs  as  to  the  election  or  appointment  of 
the  bailiff  of  the  borough,  but  none  of  the  replications 
took  any  notice  of  the  defendant's  traverse.  Demurrer 
to  all  the  replications,  assigning  for  causes,  ^*  that  it 
does  not  i^pear,  nor  is  it  shewn  in  or  by  any  or  either 
of  the  said  pleas  above  pleaded  in  reply,  that  the  said 
office  of  buliff  of  the  said  borough  and  manor  is  a 
public  office  touching  or  concerning  the  gooemment  of 
the  said  borough^  or  any  office  for  the  use  and  exercise 
of  which  our  said  lord  the  king  will  or  ought  to  sue^ 
harrass,  or  vex  the  said  J.  M^Kay  $  but  on  the  contrary 
thereof,  it  appears  by  the  several  pleas  pleaded  by  the 
said  Jl  M^Kayj  and  by  the  several  pleas  in  reply,  that 
the  said  office  is  a  private  office  of  the  lord  for  the  re- 
ceiving of  the  rents,  reliefs,  amerciaments,  and  per- 
quisites of  courts  of  the  said  lord  of  the  borough  and 
manor,  and  not  an  office  touching  the  rule  and  govern- 
ment of  the  said  borough.    Joinder  in  demurrer. 

Mereuoether  in  support  of  the  demurrer.     The  in- 
formation describes  the  office  in  question,  as  one  ^^  of 
great  trust  and  pre-eminence  within  the  borough,  touch- 
ing 
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^M5.  ing  the  rule  and  government  of  the  botough,  and  the 
-.  ^,  dection  and  return  of  burgesses  to  serve  for  the  com- 
^H^  mons  in  parliament  for  the  borough."  The  defendant 
in  his  plea  traverses,  that  the  o£5ce  is  one  ^  touohing 
the  role  and  government  of  the  borough/'  and  that 
traverse  is  not  diluted  by  the  replications.  The  o^Bee 
must  now  therefore  be  considered  merely  as  **  touching 
the  electicm  and  return  of  burgesses  to  parliament ;"  and 
the  real  question  isy  whether  a  qpo  warranto  lies  for 
such  an  office.  The  bailiff  is  not  described  as  the 
'<  returning  officer."  That  term  is  well  known  to  the 
law,  and  if  it  had  been  intended  to  allege  that  the  bailiff 
of  Stoeibrufge  is  the  returning  officer,  that  descripdon 
should  Imve  been  adopted.  I^oU-clerks  are  officers 
'*  touching  the  election  and  return''  of  members  of  par- 
liament, the  undersheriff  also  in  a  county  is  an  officer 
of  that  description,  the  information,  theiefore^  doea  not 
import  that  the  defendant  was  returning  officer^  In  Jlex 
V.  Mein  (a),  he  was  expressly  stated  to  be  so,  which 
makes  that  case  perfectly  distinguishable  from,  the 
present  In  Rex  v.  Bingham  (6),  an  information  in  the 
nature  of  a  quo  warranto  was  granted  against  the  bailiff 
of  a  court  leet,  but  the  ground  of  Lord  EUenborougVa 
judgment  was,  that  the  bailiff  had  the  po\<rer  of  selecting 
the  jury  to  serve  at  the  court  leet.  It  is  not  stated  that 
this  defendant  enjoys  any  such  authority. 

Carter  contr^  The  defendant  in  his  plea  travierses  a 
part  of  the  description  of  the  office  given  in  the  inform^ 
ation,  and  also  traverses  the  usurpation.  Now  a  tra- 
verse of  the  usurpation  is  only  allowable  after  shewing  a 

(a)  3  T.  jR.596.  {b)  2Xast,Z0^ 

title. 
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title.    The  plea,  therefore,  begins  by  statii^  a  title,  viz.        1825. 
that  the  lord  hath  a  right  to  have  a  baili^for  certain  pnr-     ^    „ 

o  ^  The  KiK 

poses,  and  that  the  defendant  wa^  under  that  right  appoint-       agtmm 
ed  bttliff.  In  the  general  replications  that rightof  the  lord 
is  denied.    Now,  if  the  defendant's  traverse  results  from 
the  fiicts  stated  in  his  plea,  the  prosecutor  was  right  in 
denying  diose  fiu^ts  instead  of  the  traverse.    ILiitledaleJJ 
Id  the  special  replications  you  state  various  modes  in 
which  the  bailiff  ought  to  be  dected;  ought  you  not,  in- 
stead of  that,  to  have  traversed  the  mode  of  appointment 
slated  in  the  pleas  ?]    Ev^n  if  that  be  so,  the  observ- 
ation does  not  apply  to  the  general  replications,  and  the         / 
demurrer  is  to  them  all ;  if,  therefore^  any  one  be  good, 
the  crown  is  entitled  to  judgment.  Supposing  the  traverse 
of  the  nature  of  the  office,  as  stated  in  the  plea,  to  be 
admitted  by  the  replications,  still  enough  remains  to 
shew  that  it  is  an  office  for  which  a  quo  warranto  lies, 
for  the  defimdant  does  not  deny  that  it  is  **  an  office  of 
trust  and  pre-eminence  touching  the  election  and  return 
of  members  of  parliament"     Now,  in  the  case  of  the 
borough  o{  Horsham  (a)  a  quo  warranto  information  was 
granted  agauist  a  person  claiming  to  have  a  right  of 
voting  by  virtue  of  a  burgage  tenement;  that  on]y 
touched  the  election,  and  not  the  return  of  members ; 
this  case  is,  therefore,  stronger  in  &vour  of  the  crown.. 

Bayley  J.(&)  I  am  of  opinion  that  the  office  de- 
scribed in  the  information,  qualified  as  it  is  by  the  plea, 
is  still  an  office  for  which  a  quo  warranto  lies.  The 
information  states  that  Stockbridge  is  aji  ancient  borough, 

(a)  3  r.  JR.  599.  n.  , 

{b)  Jbbott  C.  J.  left  th^  court  during  the  argument 

sending 
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1895*       siding  two  members  to  parliament,  and  that  there  has 

been  and  ought  to  be,  as  appertaining  to  the  borough^ 

•gamM       one  baili£  and  that  the  office  of  bailiff  is  one  of  great 

M'Kat.  . 

trust  and  preeminence  within  the  borough,  touching  die 
rule  and  government  of  the  borough,  and  touching  the 
election  and  return  of  members  of  parliament  for  die 
borough.  The  defendant  pleads  specially  seva^  fiicts, 
shewing  his  title  by  way  of  inducement,  and  condudes 
with  a  fonnal  traverse,  that  he  has  not  usurped,  and 
with  that  which  he  intends  for  a  material  traverse  of  the 
description  of  the  o£5ce..  That  traverse  limited  the  extent 
of  the  defendant's  plea,  which  was  therefore  ao  answer 
to  that  point  only  of  the  information  specified  in  the 
traverse.  The  inducement  to  the  traverse  could  not  be 
taken  as  an  answer  to  the  residue  of  the  informatkm,' 
and,  therefore^  no  pleading  thereon  could  afiect  the' 
question  as  to  the  residue,  viz.,  the  oflSce  qualified  as  it 
was  by  the  traverse.  That  residue  stood  unanswered. 
To  have  answered  it  there  should  have  been  a  distinct 
plea.  The  defendant's  traverse  then,  in  effect,  takes  out 
of  the  information  all  that  is  traversed,  viz.,  that  the 
office  touches  the  rule  and  government  of  the  borough. 
That  still  admits  it  to  be  <^  an  ofiice  of  trust  and  pre- 
eminence, touching  the  election  and  return  of  members 
of  parliament,''  and  fairly  raises  the  argument  iised,  that 
such  an  office,  without  the  other  ingredient,  is  not  the 
subject  of  a  quo  warranto  information.  It  is  not  usual 
in  informations  of  that  nature  to  shew  what  are  the  par- 
ticular duties  of  the  office,  but  to  shew  sufficient  to  make 
it  appear  to  be  a  franchise  granted  by  the  crown.  Now- 
all  officers  of  a  borough  are  originally  created  by  % 
charter.  Is  not  this,  then,  a  privilege  or  franchise  ?  la 
.  Rex.  V.  Mein  the  defendant  was  an  officer  of  a  borough 

porU 


M«IUy* 
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viz»  a  port*reeve^  and  Lord  Kenyon  said,  that  the  port-       1885. 
reeve  was  ex  vi  termini  a  public  peace  officer ;  he  did  not  ' 

The  SLiiNi 

however  decide  die  case  upon  that  ground,  but  on  the  ,<%^*^ 
ground  of  his  being  a  returning  officer  he  held  that  the 
information  would  lie.  Then  the  Horskam  case,  which 
has  been  quoted,  was  much  stronger  than  the  present  It 
has  been  said  that  this  defiendant  is  not  stated  to  be  a 
retmrning  officer,  but  I  cannot  understand  how  any  one  in 
his  capaciQr  of  officer  of  the  borough  can  be  an  officer 
touching  the  election  and  return  of  members,  except 
the  returnbg  officer.  For  these  rei^sons  I  think  that 
our  judgment  must  be  for  the  crown. 

HoLROTD  J*  The  crown  is  entitled  to  judgment  al 
aU  events  with  regard  to  the  general  replications.  It 
seems  to  me  that  the  plea  of  the  defendant  was  intended 
to  embrace  more  than  it  ought  It  endeavours  to  set 
«p  two  grounds  of  defence,  first  that  the  defendant  was 
duly  elected  or  appointed ;  and,  secondly,  that  be  was 
not  a  public  officer.  If  the  traverse  had  gone  to  the 
whole  of  the  description  in  the  information,  either  of 
those  would  have  been  a  good  defence,  the  plea,  there- 
fore, would  have  been  bad  on  demurrer.  But  the  plea 
does  not  deny  that  the  office  is  touching  the  election  and 
return  of  members  of  parliament  that  therefore,  is  ad- 
mitted, and  I  think  it  is  a  sufficient  description  of  ait 
office  for  which  a  quo  warranto  lies.  Then  the  crown 
having  a  right  to  traverse  the  facts  stated  as  inducement 
to  the  defendant's  traverse,  our  judgment  must  equaOy 
be  for  the  crown,  whether  the  q)ecial  replications  are 
good  or  bad. 

Vol.  IV.  B  b  Little- 
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18S5.  LiTTLEDALE  J.    The  crown  has  a  right  to  deny  and 

iiieKnro  P"^  '^^  issae  every  part  of  the  defendant's  plea ;  and  if 
agamm  any  issue  in  law  or  &ct  is  found  for  the  crown,  it  is  eo* 
titled  to  judgment.  Now  the  defendant  has  demurred  to 
all  the  replications,  general  as  well  as  special.  Admitting 
the  plea  to  be  good,  still,  the  demurrer  to  the  goieral 
replications  cannot  be  so.  But  theh  it  is  said  that  the 
defendant  has  traversed  the  nature  of  the  office,  the  tr»- 
verse,  however,  only  goes  to  a  part  of  the  descriptiou, 
and  therefore  admits  the  rest,  and  that  whic^  is  un- 
answered shews  it  to  be  an  office  for  which  a  quo 
warranto  lies.  With  respect  to  the  special  rqilications 
I  am  disposed  to  think  them  bad.  If  the  plea  is  good 
on  the  face  of  it,  the  crown  should  confess  and  avoid,  or 
deny  it,  instead  of  that  the  special  replications  s^  up 
another  mode  of  electing  the  bailiff;  that  sortof  pleading 
might  be  continued  ad  infinitum.  Upon  the  whole  of 
the  pleadings,  however,  our  judgment  must  be  for  the 
crown. 

Judgment  for  the  crown. 


^^ij^  Bosc  against  Solliers. 

^t^lSSSfit  A  ^^^^  "^  ^^  '^^  obtained,  calling  upon  the 
of  debt  made  plaintiff  to  shew  cause  why  the  bail-bond  should  not 

by  a  foraigncTy    ,       ,  ,.  , 

itwMcerufied    be  deuvered  up  to  be  cancelled  on  the  defendant's  filing 

by  Um  lisnar  of 

the  bUU  of  common  bail.  The  affidavit  of  debt  purported  to  be 
tbe  affidavit       Signed  by  the  plaintiff;  and   there  was  the  following 

was  interpreted 

by  J.  Cm  proleMor  of  laoguaget,  (he  hating  fint  sworn  that  he  understood  the  JBngKik 
and  French  languages,)  to  the  depoaent,  who  was  afterwards  sworn  to  the  troth  tfieraofs 
this  was  held  to  be  sufficient. 

menio* 
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memorandum  annexed  to  it:  **  This  affidavit  was  in-        1825. 
Cerpreted  by  Francis  Chauoet^  o^  &c,  in  the  county  of  ' 

Middlesex^  professor  of  languages,  (he  having  first  sworn        ngainA 
that  he  understood  the  EngUsh  and  French  languages^) 
to  the  deponent}  who  was  afterwards  sworn  to  the  truth 
thereof  at,  &a,  in  the  said  coun^,  before  me,  E.J.  BodA/^ 
depa^-signer  of  the  bills  of  Middlesex^*    The  rule  was 
obtained  on  the  ground  that  it  did  not  appear  in  the 
jurat  either  that  the  person  who  made  the  affidavit  of  debt 
understood  either  the  French  or  English  hinguage,  or 
that  the  interpreter  was  sworn  duly  to  interpret  the  oath 
and  affidavit.      It  now   appeared   by  an  affidavit  of 
Boddy,  produced  by  the  plaintifl^  that  the  jurat  was 
written  by  him  as  had  been  usual  and  customary  on  all 
such  occasions,  for  a  period  of  eight  years,  during  which 
he  had  been  in  the  office,  and  in  the  constant  habit  of 
taking  such  affidavits. 

£•  Lowes  now  shewed  cause.  This  jurat  is  in  the 
form  commonly  used  on  such  occasions.  In  the  case  of 
a  marksman,  the  commissioner  taking  the  affidavit,  or 
signing  the  jurat,  certifies  that  it  was  read  in  his  presence 
to  the  party  making  the  same,  who  seemed  perfecdy 
to  understand  it,  and  made  his  mark  in  the  presence 
of  the  commissioner.  In  that  case,  therefore,  the 
CJourt  is  satisfied  by  the  certificate  of  the  commissicmer, 
that  the  party  understood  the  matters  of  the  affidavit. 
So'here  the  Court  ought  to  be  satisfied  by  the  certi- 
ficate of  the  signer  of  the  bills  of  Middlesex^  that  the 
party  was  duly  sworn  to  the  contents  of  the  affidavit. 

Campbell  coiitr^.     It  lies  upon  the  plaintiff  to  produce 
to  the  Court  an  affidavit  disclosing  such  circumstances 

Bb  2  as 
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1825.  as  shew  that  the  defendant  was  duly  held  to  bail.  It 
must  appear,  therefore,  that  the  plaintiff  has  sworn  to 

offtinsi  the  matters  contained  in  the  affidavit.  Now  giving  iiill 
credit  to  all  the  facts  stated  in  the  jurat,  that  does  not 
appear.  It  appears  that  the  plaintiff  was  a  foreigner, 
and  it  ought  therefore  to  be  shewn  that  the  oath  and 
the  matters  of  the  affidavit  were  duly  interpreted  to 
her.  It  does  not  appear  that  the  plaintiff  either  under^ 
stood  the  French  language,  or  that  the  interpreter  was 
sworn  to  interpret  the  affidavit  to  her. 

Abbott  C.  J.  This  jurat  is  in  the  common  form  used 
in  all  similar  cases,  and  I  think  it  contains  sufficient  matter 
from  which  the  Court  may  reasonably  infer  that  this  affi- 
davit haS'beeii  duly  sworn.  It  alleges  that  the  affidavit 
was  interpreted  to  the  deponent  Now,  that  could  not 
be  unless  the  interpreter  and  the  deponent  understood  one 
and  the  same  language.  If  the  certificate  were  defective 
in  this  respect,  I  think  such  defect  might  be  supplied ; 
but  I  think  we  are  bound  to  trust  the  officer  of  the  court, 
and  to  suppose  that  he  exercises  a  sound  discretion  in 
the  discharge  of  his  duty ;  when,  therefore,  he  certifies 
to  us  that  the  affidavit  was  interpreted  by  a  person  who 
swore  that  he  understood  the  French  and  English  lan- 
guages, and  that  the  deponent  swore  to  the  truth 
thereof,  we  must  intend  that  the  person  making  the 
affidavit  understood  the  same  language  as  the  inter- 
preter ;  and  that  the  latter  was  sworn  well  and  truly  to 
interpret  the  oath  and  tlie  matters  of  the  affidavit.  Thb 
rule  must  therefore  be  discharged. 

Rule  discharged* 


X. 
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1825. 


The  King  against  the  Trustees  of  the  Bury  and  J^fygj. 

'  Stratton  Roads. 


7)    F.  JONES  had  obtained  a  rule  last  term,  callinir  ^y  *  tumpQ^ 
upon  the  trustees  under  an  act  passed  in  the  tees  were  to. 
59  G.  3.,  entitled  ^<  An  act  for  repairing  the  road  from  at  e^h  and 
SheUon's  Lancj  in  Bwy^  in  the  county  of  Huntingdon^  ^I^^and 


to  a  house  formerly  called  the  Spread  Eagk,  in  the  ^^J^ 
hamlet  of  Stratton j  in  the  parish  of  Big^ttswade^  in  the  J!!?A0^f<i^ 
county  of  Beiybrdi*  to  shew  cause  why  a  writ  of  man*  lowing  tolls  i 

**  For  erery 

damns  should  not  issue  directed  to  them,  commanding  hon*,  iinile»  or 

other  cattle 

them  to  call  a  meeting  for  the  purpose  of  establishing  dimwing  i|  cur- 
an  uniform  rate  of  tolls  to  be  taken  at  all  the  different  ^!^'.  ^ 
toll  bars,  toll  gates,  and  toll  houses  on  the  line  of  the  3^^^^ 
sud  road,  and  to  do  all  acts  necessary  to  be  done  by  ^^^^f^g 
them,  or  any  of  them,  for  the  due  calling  of  such  meeting.  «^"7  drove  of 

o  .     o    oxen»cows»ax*y 

The  question  in  this  case  depended  on  two  sections  in  one-shilling 

and  sixpence 

the  act  of  parliament,   the  first  imposing  the  tolls,  and  per  score  -.  for 
the  second  authorising  their  reduction.     By  the  former  hogs,  sheep, 
section,  the  trustees  were  authorised  to  demand  and  take  nog  and  four- 
at  each  and  every  of  the  several  and  respective  turnpikes  J^j^'J^bt 
or  toll  gates,  standing  and  being  erected  by  virtue  of  fnotherw^oo, 
that  act  upon  the  side  of  the  said  road,  "  For  every  J*^"*  ^^  **"• 

^  ^  *^    trustees,  at  a 

horse,  mule,  ass,  or  other  cattle  drawing  any  carriage^  meeting  to  be 

1  1  holden  for  that 

&c  the  sum  of  9</. :   for  every  horse,  mule,  or  ass,  purpose,  where- 
laden  or  not  laden,  and  not  drawing,  the  sum  of  2d!. :  writing  was  to 
for  every  drove  of  oxen,  cows,  calves,  or  otlier  neat  ^^^  ^^  turnpike 

gates  erected 
on  the  road,  to  lessen  and  reduce,  and  again  to  raise  and  advance  all  or  any  of  the  tolls 
thereby  grantecl,  and  such  tolls  so  reduced  or  advanced  were  to  be  collected  as  the  tolls 
thereby  granted :  Held,  that  under  this  act,  the  trustees  were  authorised  to  reduce  or 
sdvance  any  one  of  the  four  descriptions  of  tolls  at  all  the  gates,  but  not  to  reduce  or 
advance  them  at  one  gate  and  not  at  another. 

B  b  f)  catllc, 
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1825.       catde,  the  sum  of  Is.  6i  per  score:  for  every  drove  oF 

bogs,  swine,  goats,  sheep,  or  lambs,  the  sum  of  Is.  4rf. 

o^mt       per  score.**    By  the  latter  section  it  was  made  lawful  for 

Trustees  of  the         ,  .       •      i      i     i  t      V       t 

Burt  and  the  trustees  at  a  meetmg  to  be  holden  for  that  purpose, 
Eoads*  whereof  at  least  twenty- one  days*  notice  should  be  given 
in  wrking,  to  be  affixed  on  all  the  turnpikes  or  toll  gates 
erected  on  the  said  road,  and  published  in  some  public 
newspaper  circulated  in  the  neighbourhood  thereof,  from 
time  to  time  as  they  should  think  proper,  to  lessen  or 
reduce,  and  again  to  raise  and  advance,  all  or  any  of 
the  tolls  thereby  granted,  so  that  the  respective  tolls  so 
to  be  jraised  or  advanced  did  not  exceed  the  tolls  by 
that  act  authorised  to  be  taken;  and  so,  as  such  re- 
duction should  be  made  with  the  consent  in  writing  of 
the  several  persons  who  should  be  entitled  to  five-sixth 
parts  of  the  money  then  due  on  the  credit  of  the  said 
tolls;  and  such  tolls,  so  reduced  or  advanced,  and  every 
of  them,  should  be  collected,  recovered,  and  applied  as 
the  tolls  thereby  granted  and  authorised  to  be  taken 
were  directed  to  be  collected,  recovered,  and  applied.*' 

Scarlett  and  Chitty  now  shewed  cause.  The  power 
to  reduce  all  or  any  of  the  tolls  is  not  to  be  confined  to 
an  equal  reduction  of  the  tolls  at  all  the  gates,  but  in- 
eludes  a  power  to  reduce  the  tolls  at  all  or  any  of  the 
gates.  A  discretion  was  intended  to  be  vested  in  the 
trustees ;  the  exercise  of  which  discretion  depends  upon 
local  circumstances,  such  as  the  different  degrees  of 
traffic  on  different  parts  of  this  long  line  of  road,  the 
nearness  or  distance  of  materials,  the  proximity  of  mar- 
ket towns,  and  other  considerations.  The  jtrustees  are 
not  limited  as  to  the  number  of  gates,  so  tliat  the  object 

16  of 
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of  this  application  might  be  defisated  by  the  erection  of       1885* 
additional  gates*  ' 

agaitut 
TVuttees  of  the; 

The  Atiomey^General  and  D.  F.  Jones  in  support  of  Burt  and 
the  mle«  The  tolls  originally  granted  are  expressly  RoMki 
directed  to  be  taken  and  collected  at  each  and  every  of 
the  several  toll  bars.  The  reduced  tolls  are  expressly 
directed  to  be  collected  in  the  same  way  as  the  tolls  first 
imposed,  which  must  mean  at  each  and  every  gate.  The 
power  to  reduce  all  or  any  of  the  tolls  was  obviously 
intended  to  mean  all  or  any  of  the  different  tolls  upon 
horses,  sheep,  cattle,  &c. ;  and  the  object  of  the  act  in 
authorising  only  a  rateable  deduction  at  each  and  every 
of  the  gates  was  to  prevent  any  favor  or  partiality  by. 
the  commissioners  in  respect  of  their  own  interests,  oc 
the  convenience  of  their  neighbours.  They  were  then 
stopped  by  the  Court.. 

Bayley  J.  It  seems  to  me  to  be  quite  clear,  advert- 
ing  to  the  act  of  parliament,  that  the  power  to  reduce 
the  tolls  is  only  to  reduce  them  at  all  the  different  gates. 
The  act  imposes  four  descriptions  of  tolls  to  be  taken  at 
each  and  every  of  the  several  and  respective  turnpike 
or  toll  gates.  The  first  upon  every  horse,  mule,  or  ass 
drawing  any  description  of  carriage ;  the  second  upon 
the  same  class  of  animals  not  drawing ;  the  third  upon 
every  drove  of  oxen,  cows,  calves,  &c.;  the  fourth  upon 
every  drove  of  hogs,  iswine,  &c.  It  is  clear,  therefore, 
that  in  the  first  instance  there  was  to  be  one  uniform  rate 
of  tolls  at  all  the  gates.  That  must  have  been  the  un- 
derstanding of  the  inhabitants  near  the  road  at  the  time 
when  they  consented  to  have  the  turnpike  gates  erected* 
Then  there  is  a  provision  for  reducing  and  advancing 

Bb  4  aUL 
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18S5.  all  or  any  of  the  tolls,  and  that  provides  that  notice  of 
"       the  meeting  of  the  trustees  to  be  convened  for  that  pur- 

agtthut  pose  shall  be  affixed  on  all  the  toll  gates,  and  that  the 
Burt  and  toUs  SO  reduced  or  advanced  are  to  be  collected  as  the 
tolls  thereby  granted.  Now  I  think,  that  as  the  noUoe 
is  to  be  fixed  upon  all  the  gates,  and  as  the  toll  granted 
by  the  act  of  parliament  was  one  uniform  toll  to  be  col- 
lected at  all  the  gates,  the  l^^lature  must  have  in- 
tended to  give  the  trustees  power  to  reduce  or  advance 
all  the  tolls,  or  any  one  of  the  four  descriptions  of  tolls 
which  ihey  are  authorised  by  the  former  clause  to  take 
at  all  the  gates,  but  that  they  did  not  intend  to  give  them 
power  to  reduce  or  advance  the  tolls  at  one  gate  and  nol 
at  another.  I  think  if  they  had  intended  to  give  the 
trustees  such  a  power,  they  would  have  introduced  an 
express  clause  into  the  act  of  parliament  for  that  par* 
pose.    The  rule,  therefore,  must  be  made  absolute. 

HoLROYD  and  Littledale  Js.  qpncurred. 

Rule  absolute. 


June  17th.  SmITH  OgoinSt  WaTTLEWORTH. 

An  attorney  of 

^m'SSL  A^^'^^^^''^  ^y  *®  plaintifT,  an  attorney  of  the 
maintain  an  Court  of  K.  B.,  for  business  done  in  the  insolvent 

action  for  hit 

bill  fcnrbuiioeas  debtor's  court  in  procuring  the  discharge  of  the  defend- 
inaoWent  court  &it.  Plea,  the  general  issue.  At  the  trial  before  jib' 
tbed^]!^  ^^  C*  J*  ^  the  London  sittings  afler  Hilary  term,  it  was 
witSmt  fiJrt"**  P^^o^®^  ^at  the  business  had  been  done,  but  the  plainti£P 
bmir*"^u*red  ^^^  "^^  delivered  his  bill,  pursuant  to  the  2  G.  2.  c  2S., 
by  the  2  G.  2.     a  month  before  the  commencement  of  the  action,  and  it 

£.2J.  5.23. 

was  objected  that  the  neglect  so  to  do  was  an  answer  to 
the  action.     It  appeared  also  that  there  is  a  tax-master 

in 
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in  the  insolvent  court    The  Lord  Chief  Justice  thought,       1895« 
the  objection  fatal,  and  directed  a  nonsuit,  but  gave  the        « 
piatntifi*  leave  to  move  to  enter  a  verdict  for  the  amount  __.  ogpuut 

Wattuiwob 

of  his  bill.    A  rule  for  that  purpose  was  obtained  in 
Easier  term,  against  which 

Dennuin  now  shewed  cause.  The  statute  of  die 
2  G.2.  c.  23.  s.  23.  was  intended  as  a  protection  to  the 
subject,  and  on  that  account  has  always  been  liberally 
ooostmed.  The  words  of  that  section  are,  <*that  no 
attorney  or  solicitor  of  any  of  the  Courts  aforesaid 
(whidi  refers  to  the  Courts  mentioned  in  the  1st  section 
amon^  which,  the  Court  of  Eang^s  Bench  is  included) 
shall  commence  or  maintain  any  action  or  suit  for  th^ 
recovery  of  any  fees^  charges,  or  disbursements  at  law  or 
in  equity  until  the  expiration  of  one  month  or  more 
after  sadi  attorney  or  solicitor,  req>ectively,  shall  have 
delivered  unto  the  par^  to  be  charged  tiierewith,  &c. 
a  bill  oi,  such  fees,  charges,  and  disbursements,  &c.,  sub- 
scribed with  the  proper  hand  of  such  attorney."  It  has 
certainly  been  held,  that  a  bill  consisting  entirely  of 
charges  for  conveyancing  was  not  within  the  statute; 
but  the  Courts  have  been  carefol  not  to  extend  the  ex- 
ception, and  have  decided  that  bilb  for  business  done 
at  the  Quarter  Sessions  must  be  delivered  in  the  mode 
prescribed  by  the  act,  Ex  parte  Williams  (a),  Clarke  v. 
Donovan,  {b)  The  business  of  the  insolvent  court  is 
surely  as  much  business  at  law  as  the  business  at  the 
sessions. 

F.  Pollock  contra.     The  present  insolvent  court  was 
created  by  the  1  G.  4.  c.  119.  and  the  31st  section  en- 

(«)  4  T.  R*  496.  (6)  5  T.  R.  694. 

acted, 


3«r  CASES  IN  TRINITY  TERM 

1885*       acted,  *<  that  the  said  Court,  to  be  established  by  viitue 
"^^"^    -  of  that  act,  should  and  micht  admit  at  their  discretion 

SMffif  °  ^  ^ 

yw^  any  number  of  £t  persons  to  practise  in  the  said  Court 
as  attormes  or  agents,  on  behalf  of  prisoners  in  actual 
custody."  The  commissioners  are  not  bound  to  admit 
only  attomies  of  some  other  Court  to  practise  before 
them ;  lind  in  case  other  persons  are  admitted,  no  other 
Court  can  exercise  any  control  over  their  bills.  Now  it 
seems  rather  hard  that  an  attorney  of  this  Court  should, 
in.  tbis  respect,  be  in  a  worse  situation  than  other  per- 
sons. Besides  under  the  power  given  by  the  Ist  section 
of  the  1  G.  4.  r.  119.  to  appoint  such  officers  as  the  Lord 
Chancellor,  and  the  Lord  Chief  Justices  of  K.  B.  and 
C.  P.,  and  the  Lord  Chief  Baron  of  the  Exchequer, 
should  judge  necessary,  the  Court  have  appointed- a 
tax-master,  whose  duty  it  is  to  tax  the  bills  for  aU 
business  done  in  that  Court.  Secondly,  the  obtaining 
the  discharge  of  an  insolvent  is  not  business  done  either 
at  law  or  in  equity.  It  is  a  proceeding  under  a  par- 
ticular act  of  parliament,  creating  a  tribunal  of  limited 
and  temporary  jurisdiction,  and  the  Court  thereby  con- 
stituted is  made  a  court  of  record  merely  for  the  pur- 
poses of  the  act,  and  not  generally. 

Abbott  C.  J.  I  am  of  opinion  that  a  bill  signed  a$ 
required  by  the  2  G.  2.  r.  23.  5. 23.  should  have  been 
delivered  one  mqnth  at  least  before  the  commencement 
of  this  action.  The  first  question  is,  was  the  business 
done  at  law  ?  I  am  of  opinion  that  it  was,  being  done  to 
obtain  the  discharge  of  a  party  arrested  by  process  of 
a  court  of  law.  One  argument  urged  for  the  plaintiff 
for. some  sime  produced  a  considerable  effect  upon  mey, 
viz.  that  the  insolvent  court  can  admit  persons  to  prac- 

tbe 
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tise  there  who  are  not  attornies  of  tliis  or  any  other       18f5« 
court,  and  that  consequently  their  bills  would  not  be  ' 

taxable  or  within  the  provisions  of  the  2  G.  2.  c.  2S.        agamsi 

Wattlbwokth* 

But  many  things  may  be  done  in  other  courts,  as  for 
instance  in  the  Court  of  Quarter  Sessions,  by  persona 
who  are  not  attornies,  and  no  court  could  tax  the  bilk 
of  such  persons.  But  when  the  same  business  has  been 
done  by  attornies  of  this  Court,  it  has  been  held  other- 
wise. That  argument,  therefore,  is  by  no  means  con- 
elusive ;  and  as  this  plaintifl^  an  attorney  of  this  Courts 
has  done  business  which  I  consider  business  at  law,  it 
appears  to  me  that  he  in  like  manner  is  subject  to  the 
provisions  of  the  statute.  It  is  said,  that  the  tax-master 
appointed  by  the  insolvent  court  is  the  proper  person 
to  tax  such  bills.  Admitting  that  he  has  power  to  do  so^ 
(which,  however,  I  do  not  decide,)  still  that  would  not 
be  such  a  taxation  as  could  take  the  case  out  of  the 
former  act,  which  is  extremely  beneficial  to  the  subject* 
This  rule  must  therefore  be  discharged. 

The  other  Judges  concurring, 

Rule  discharged,  (a) 

(a)  See  Anon,  case,  1  Dotig»  199.  (!)•  Dixon  y.  Plant,  ib.  Ek parte 
Bearcroft,  ib.  Winter  ▼.  Payne y  6  T.  R.  (»45.  HiU  ▼.  Humphreys,  2  ^.  j*  JF-. 
S43.  Ex  parte  Prickeit,  \  N,  R.  266,  Sandon  ▼.  BourUf  4  Catnpb,  6& 
Miowbray  i,  Flemming,  1 1  Eatt,  285.     Cetftiu  T.  Nicholson,  3  Taunt.  321 . 
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^?'«*^  The  King  against  Hughes. 

June  ISth.  ^=^ 

InforiiMtion  m    INFORMATION  in  the  nature  of  a  quo  warranto, 

the  nature  of  a    X  ^  ' 

So  wwrrtnto  against  the  defendant  for  usurping  the  office  of  mayor 

'  usurping  toe 

oflke  of  Mayor  of  the  town  and  borough  of  Monmouth.    The  defendant's 

of  Monmouth* 

Plea  that  de-  plea  set  out  a  charter  granted  to  the  town  and  borough 

duly  elected  of  Monmouth^  by  Ed.  6.  in  the  3d  year  of  his  reign, 

1S^^!S^  averred  acceptance,  and  that  it  was  still  the  governing 

^^JJJJV^*^^  charter  of  the  borough ;  and  that  defendant  was  elected 

plication  that  ^jj  swom  mavor  accordincT  to  the  directions  of  the 

there  were  two  "^  ® 

candidatee;        charter.     There  were  two  other  pleas  similar  in  sub- 

tbat50good  '^ 

^rotes»  tendered  stance,  and  a  fourth  plea  setting  out  a  non-existjng  bye- 
candidate,  were  law  made  to  r^ulate  the  election  of  mayor,  and  tliat  the 
jccted;  and  that  defendant  was  elected  according  to  that  bye-law.  To 
had^bMnrunr  ^  these  pleas  there  were  31  general  replications,  taking 
^:Sd  «  i»««  "Pon  *e  various  facts  aUeged  in  the  pleas.  Then 
horfpn^  were  followed  a  special  replication,  that  at  the  said  meetinir 

receiYedas  r  r  »  e> 

▼oten  for  the     of  the  said  burizesses,  of  the  said  town  and  borouerh 

defendant,  and  d  '  ,  & 

that  a  majority   held  on,  &C.,  for  the  choosing  of  a  mayor  of  the  said 

of  the  legal 

votes  tendered  town  and  borough,  as  in  the  1st  plea  mentioned,  two 

of  the  other  Several  Candidates  Were  duly  nominated  and  proposed 

demurrer,  held  ^^^  ^®  office  of  mayor  of  the  said  town  and  borough,  to 

cation  was^bad  ^^^  ®"®  Rohert  Bevan,  then  and  there  being  a  burgess 

for  that  it  was  ^f  ^g  g^jj  town  and  borougfh,  and  beinc:  then  and  there 

onlyanaigu-  o   '  ° 

mentative  and  ^  fit  anj  proper  person  to  be  such  mayor,  and  the  said 
denial  of  the      Henry  Hmhes;  and  that  afterwards,  and  after  such  nom- 

vaUdityofthe      .       . 

defendant's        ination  and  proposing  of  the  said  Robert  Sevan,  and  of 

election,  and 

also  for  that  it  attempted  to  put  in  issue  the  title  of  the  electors  (corporators  de  facto),  which 

cannot  be  done  in  an  information  against  the  elected. 

19  the 
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the  siud  Henry  Hughes,  to  wit^  on^  &C.9  at,  &c.,  a  poll  of  1M& 
the  votes  for  the  said  respective  candidates  was  then  and  •rZi'vI,. 
there  demanded,  and  was  then  and  there  granted  by  T.  G.  {f^ 
PhiUpattSf  acting  as  mayor  of  the  said  town  and  borough, 
and  presiding  at  the  said  meeting*  And  the  said  conn 
ner  further  saith,  that  divers  of  the  buigesses  of  the 
said  town  and  borough,  to  wit,  (here  50  burgesses  were 
named,)  having  a  right  to  vote  in  the  said  elecdon  of 
mayor  of  the  said  town  and  borough,  attended  and 
were  present  at  the  said  last-mentioned  meetin^^  as  such 
burgesses  as  aforesaid,  and  then  and  there  tendered  and 
offiered  their  votes  respectivdy  for  Bevanf  to  be  sudi 
mayor  of  the  said  town  and  borough,  to  PkiUpotts^  then 
and  there  acting^asmayorof  the  said  town  and  borough, 
and  the  presiding  officer  <^  such  meeting.  .Andthesdd 
eoranor  fbrther  saith,  that  the  said  (fi^  persons)  so  ofibr* 
ing  and  tendering  their  votes  for  JSnxm  were  rgected  hy 
PhiUfott%f  and  were  not  reckoned  as  voters,  and  thatdivers, 
to  wk,  (here  diirty-dght  other  persons  were  named,)  of 
the  said  siqyposed  burgesses  in  the  first  plea  stated  to 
have  been  met  and  assembled  together,  and  to  have 
chosen  the  said  Hughes  to  be  mayor  as  aforesaid,  had 
been  theretofore,  to  wit,  A.  B.  &c.  on  the  17th  day  of 
«My  1820,  C.  D.  &c.  on  the  20th  day  of  My  1820, 
E.F.  &C.  on  the  4th  day  oiDec.  1820,  G.H^  &c.  on 
the  18th  day  of  June  1821,  and  /.£  &c  on  the  10th 
day  of  Feb.  182S,  respectively,  illegally  chosen  to  be 
burgesses  at  certain  pretended  corporate  meetings  of  the 
said  burgesses,  on  those  respective  days,  and  had  under 
and  by  color  of  the  said  illegal  elections,  and  with  no 
other  right  or  titie  been  severally  admitted  as  burgesses 
of  the  said  town  and  borough,  and  that  the  said  (thirty- 
eight 
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lSi6.  ei^t  persons)  then  and  there  not  being  legal  burgesses 
^j^  jj^^  of  the  said  town  and  borough,  and  then  and  there 
having  no  legal  right  to  vote  as  burgesses  at  the  said 
election  of  mayor,  tendered  their  votes  for  Hughes^ 
were  objected  to  by  «7.  P.  a  burgess,  as  persons  having 
been  improperly  and  illegally  admitted  burgesses  of  the 
said  town  and  borough,  and  as  having  no  legal  right  to 
vote  as  last  aforesaid^  and  were,  notwithstanding  sodi 
objections,  severally  and  respectively  admitted  by  PhiU-^ 
pottSj  then  presiding  as  mayor,  to  give  their  votes  for 
and  on  bdildf  of  Hughes^  and  did  give  their  votes  for 
and  on  behalf  of  Hughes^  and  the  same  were  then  and 
there  received  and  reckoned  as  votes  for  Hughes* 
And  the  said  coroner  further  saith,  that  the  mqor  part 
of  the  bnrgesses  so  met  and  assembled  and  present  at 
the  said  last-mentioned  meeting,  who  had  a  right  to  Tote, 
and  ought  to  have  been  admitted  and  received  as  l^gal 
voters  at  such  election  respectively,  voted  and  tendered 
their  votes  for  Sevan  to  be  sach  mayor  as  last  aforesaid ; 
and  Beran  had  then  and  there  a  majority  of  legal  votes  in 
his  &vor  to  be  such  mayor  as  last  aforesaid,  and  then 
and  there  ought  to  have  been  declared  and  sworn  in  as 
such  mayor ;  and  this  the  said  coroner  is  ready  to  ye- 
rify,  &C.  There  were  other  replications  similar  in  sub- 
stance. The  defendant  joined  issue  upon  the  general 
replications,  and  demurred  to  tlie  others,  assigning  as 
causes  of  demurrer,  ^<  that  the  same  several  replications 
do  not  directly  deny  or  traverse  any  of  the  matters 
contained  in  the  same  several  respective  pleas  of  the 
said  H.  Hughes^  nor  confess  and  avoid  the  same ;  and  ako 
for  that  the  same  several  respective  replications  do  not 

directly 
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direcdy  answer  the  tame  several  respective  pleasy  or  any       IMS, 
of  them,  bat  respectively  are^  at  most»  argumentative  ^^ 

answers  thereto ;  and  also  for  that  the  same  several  re*  agomd 
spective  replications  are  moltifiirious  and  double;  and 
also  ioft  that  the  said  several  respective  replicaticxis  do 
not  ocmtain  any  matter  upon  which  pertinent  and  con- 
dusive  issues  can  be  taken;  and  also  for  that  the  same 
several  req>ective  replications  contain  matter  of  evw 
dence,  and  not  of  allegation,  and  that  all  the  matters 
contained  in  the  said  several  respective  replications 
m^t  be  given*  in  evidence,  under  the  issues  before 
joined  between  the  parties  aforesaid;  that  the  said  < 
several  and  respective  replications  lead  to  great  and 
mmeoessary  prolixity  of  pleadings  and  are^  in  other 
feqpectsy  evaisive^  argumentative,  insu£Bcient,  and  in* 
Ibnnal.'*    Joinder  in  demurrer. 


CangpM  in  support  of  the  demurrer.  The 
replications  in  this  case  are  clearly  bad,  bodi  in  form 
and  substance.  It  was  impossible  for  the  defimdant  to 
take  any  issues  upon  them.  They  are  all  in  effect  the 
same;  it  will  therefore  be  sufficient  to  comment  on  the 
first  If  the  defendant  had  rejoined,  and  said  that  the 
fifty  votes  rejected  were  bad,  and  that  had  been  found 
against  him,  it  would  not  have  followed  that  he  was  im^ 
properly  elected.  So,  if  upon  an  issue  that  the  thirty* 
eight  votes  mentioned  in  the  replication  were  not  bad, 
thqr  had  been  found  to  be  so,  still  the  defendant  might 
have  had  a  majority  of  good  votes.  Or  if  the  concluding 
allegation  in  the  replication,  viz.  that  JS^nm  had  a  ma* 
jority  of  good  votes  had  been  denied,  that  would  have 
admitted  the  fifty  to  be  good,  and  the  thirty-eight 

bad. 
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1835.       bad.     But,  in  &ct,  the   replication  admits  the  tbirty- 
"  eight  to  be  good  votes ;  for  it  states  tlie  parties  to  have 

Tlie  Kim  i     i    .       •  i  i_ 

ajgabut  been  corporators  de  facto«  and  their  titles  cannot  be 
impeached  in  this  mode.  There  are  only  two  cases 
bearing  on  the  question,  Symmers  v.  Begem  {a)  and  Rex  ▼• 
JF.  Smith,  {b)  In  the  former,  which  was  a  writ  of  error 
from  the  Court  of  E.  B.  in  Ireland^  one  question  was^ 
whether,  on  the  trial  of  the  right  of  the  elected  to  a  cor* 
pocate  franchise,  the  rights  of  the  voters  to  their  cor^ 
porate  franchise  could  be  gone  into?  The  case  was 
twice  argued :  at  the  close  of  the  first  argument  Lord 
Mansfield  said,  *<  The  general  question  has  never  been 
fully  settled,  though  it  has  been  touched  upon  in  many 
cases.  But  this  b  settled,  that  no  corporator  is  bound 
by  surprise  to  go  into  the  original  qualification  of  any 
corporator  in  possession,  who  voted  for  him  at  }m 
•  election,  especially  without  notice."  After  the  second 
argument.  His  Lordship  said,  ^^As  to  this  point,  the 
proposition  is,  that  the  Judge  on  this  information  should 
have  done  exactly  what  he  ought  to  have  done  if  the 
title  of  these  persons,  who  were  common  council-men  de 
&cto,  had  actually  been  in  question  before  him  upon  quo 
warranto.  They  were  de  facto  members  of  the  corpor- 
ation, admitted,  sworn,  and  in  the  actual  enjoyment  of 
the  o£B[ce.  The  question  is,  whether  the  Judge  col- 
laterally at  the  trial  ought  to  have  gone  into  the  validiQr 
of  these  men's  titles  ?  Could  the  mayor  have  gone  into 
it  at  the  election  ?  I  am  very  clear  he  could  not.'' 
That  is  an  express  authority  that  the  replications 
bad  as  to  the  thirty-eight  votes,  alleged  to  have 


(a)  Cowp.A^9.  (6)  5 M.^ 8.211. 
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lapropogiy  reodved,  for  the  replicadoDS  themselves  '^A-  t89& 
nit  tiMHt  tbejr  were  oorpomtoTB  de  finto.  Besr.  W.  SmM 
WIS  an  infennatioii  for  exercifluig  the  office  df  Mayor  of 
CUdbtfm  There  were  three  issues;  Ist,  whether  the 
then  Mftyor  and  the  major  part  of  the  residue  e^  the  al- 
dennen  elected  the  ddTendant ;  Sdly,  whedier  he  duly 
kick  the  oaths;  Sdly,  whether  one  Hedge^  who  at  the 
decCion  presided  and  acted  as  Mayor,  was  then  Mayor. 
iJatA  EOenboraligh^  in  giving  judgment,  says,  **  As  ta 
te  question,  whether  it  is  con4)etent  to  impeach  upon  a 
GoUateral  issue  conceniing  the  rights  of  the  elected,  the 
tide  of  die  voter,  if  the  case  had  turned  upon  it  I  should 
have  desired  further  time  for  consideration.  The  lan^ 
guifgia  of  Lord  Mansfidd  in  ^fmtiunrs  v.  R^em  is  cer- 
tainly very*  strong;  but,  upon  die  competency  to  enquira 
into  die  validity  of  die  election  of  Hedge^  the  pr»* 
nding  officer  at  the  defendants  election,  I  cannot  enter* 
tain  a  donfati"  And  the  present  Lord  Chief  Justice^  as 
to  die  fint  is8tte»  said  he  thou^^t  the  case  not  disdn* 
gnishaUe  fiom  Sj^mers  v.  B^em.  Those  two  authori* 
ties  are  decisive  against  the  replicadons  in  thiiB  case^  and 
the  rule  laid  down  in  themis  very  reasonable,  for  ii^  in 
trying  the  right  of  the  elected,  the  tide  of  eveiy  voter 
nght  come  in  question,  it  might  have  been  incum* 
bent  on  the  defendant  to  take  a  distmct  issue  as  to  each 
voter  mentioned  in  the  replication ;  and  then  no  Judge 
or  juy  oonld  have  been  found  capable  of  going  through 
the  investigation. 

G.  JZ.  Crass  obntrk.  The  special  replications  are  good, 
both  in  form  and  substance,  llie  substantial  question 
certainly  is,  whether  the  relator  can  question  the  title  of 
the   dectors,  when   investigating  diat  of  the   elected. 

Vol.  IV.  C  c  This 
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1825»  This  question  is  now  presented,  for  the  first  time,  upon 
j^^Knia  ^®  record.  In  Rex  V.  Latham  (a),  the  question  was  dis- 
^J*^***"*  cussed  upon  a  motion  for  a  quo  warranto  information^ 
the  rule  was  made  absolute  on  other  grounds,  and  as  to 
this  point,  Lord  Mansfield  said,*  •*  There  is  no  instance 
of  precluding  the  crown  from  insisting  upon  any  objec- 
tions that  they  shall  be  advised  to  take  issue  upon  in 
order  to  shew  the  defiHidant  to  have  usurped  the  fran- 
chise* Therefore,  we  neither  need  to  give,  nor  shduld 
give  any  opinion  upon  the  other  points,  nor  does  the 
linie  seem  to  be  fully  and  clearly  drawn  and  fixed  where 
the  rights  of  the  electors  can  be  gone  into  at  all,  or 
how  far  they  can  be  gone  into  on  the  trial  of  the  right 
of  the  elected/'  Symmers  v.  Regem  cited  on  the  other 
side  was  the  next  case  where  the  point  was  raised. 
There  the  title  of  the  electors  was  to  a  certain  ext^t 
investigated,  for  it  having  been  proved  that  some  of 
them  were  i^moved  fi*om  their  corporate  rights,  evidence 
of  their  restoration  was  admitted;  then  evidence  was 
tendered  to  shew  that  those  persons  were  originally  im- 
properly  elected,  that  evidence  was  rejected,  and  Lord 
Mansfield  thought  that  the  titles  of  electors  could  not  be 
investigated,  unless  notice  o£  the  objection  were  given, 
either  on  the  record  or  collaterally;  particularly  as 
they  had  been  long  in  possession  of  their  franchi^te 
Here  the  objection  is  stated  on  the  record,  and  the  names 

• 

of  the  various  voters  were  introduced  in  order  to  obviate' 
the  objection  taken  to  the  inquiry  in  that  case.  In  Be:e  v. 
Mein  (i).  Lord  Kenyan  alludes  to  Symmers  v.  Regenij  and 
observes,  that  there^  in  deciding  that  the  right  of  the 

{a)  3  Jfun-,  1485.  (6)  5  T.  /?.  596. 
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electors  could  not  be  disputed,  ^  Lord  Mansfield  laid  con*        18S5. 
siderable  stress  on  the  voters  having  been  in  the  posses^      ihmKm^ 
sion  of  their  firanchises  for  twelve  years/*   The  last  cited        og^wui 
ease  was  decided  in  JB.  T.  30  G.  3.,  and  in  the  32  G.  3. 
c.  58.  an  act  was  passed  <<  for  the  amendment  of  the  law  in 
proceedings  upon  information  in  nature  of  quo  warranto.** 
By  the  3d  section  it  was  enacted  <<  That  if  any  person 
or  perscMis  against  whom  any  such  information  shall  be 
exhibited,  shall  derive  title  under  an  electicm,  nomin- 
ation, &c  by  any  person  or  persons,  the  title  of  such 
person  or  persons  against  whom  such  information  shall 
be  ezhilHted  shall  not  be  defeated  or  affected  by  reason 
or  on  account  of  any  defect  in  the  title  of  such  person' 
or  persons  so  electing,  nominating,  &:c  in  case  such 
pema  or  persons,  under  whom  title  shall  be  derived  as 
aforeaaidf  was  or  were  in  escercise  de  fiicto  of  the  firan- 
diise  or  office  in  virtue  of  which  he  or  they  was  or  were 
so  dected,  nominated,  &c.  at  a  period  six  years  at  least 
ptevioos  to  the  time  of  filing  such  information,  and  his  or 
their  title  shall  not  have  been  questioned  by  any  legal  pro* 
ceeding  carried  on  with  effect**    The  1st  section  had 
provkied  that  the  tides  of  corporate  officers  shall  not  be 
impeached  direcdy  by  quo  warranto  after  six  years ;  it 
was  therefore  reasonable  to  protect  them  after  that  time 
from  being  questioned '  indirectiy ;  but  this  8d  section 
would  have  been  altogether  unnecessary  if  before  that 
time  the  law  had  been,  that  the  title  of  electors  could 
not  be  disputed  in  an  investigation  of'  the  tide  of  the 
elected.    Here  the  defendant  might  have  rejoined  that  ^  . 

the  voters  objected  to  had  enjoyed- their  pffices  for  six 
years  before  the  election.  Hex  v.  Smith  was  determined 
on  another  ground,  and  cannot  in  this  case  be  con-> 
sidered  as  an  authority  either  way ;  but  there-  are  two 
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more  ancient  cases  in  which  the  title  of  electors  was 
inquired  into  without  objection.  Foot  v.  Praaose.  (a) 
{Bm/kyJ.  The  question  there  was  not  as  to^  the 
original  title  of  the  elector,  but  as  to  the  duration  of  hk 
office ;  he  would  at  the  same  time  cease  to.be  a  corporator 
de  facto  et  de  jure.)  Still  the  question  tried  was,  whe- 
ther at  the  time  of  the  election  the  voter  was  a  corporator 
de  jure.  And  in  Eex  v.  Hebden  (i),  the  defendant  as 
bailiff  of  Scarborough  made  title  as  elected  under  the 
bidli£&hip  of  Batty  and  Armstrongs  and  upon  issue 
joined,  whether  they  were  bailiffi  or  not,  a  record  of  a 
a  judgment  of  ouster  against  them  was  read  in  evidence, 
and  upon  motion  for  a  new  trial  it  was  held  that  it  was 
properly  admitted.  If  then  the  question  can  be  entered 
into,  the  replications  are  good  in  substance ;  they  are 
good  in  form  also :  the  relator  was  obliged  to  introduce 
into  them  the  rejected  votes,  otherwise  the  result  would 
not  have  arisen,  viz.  that  Bevan  had  the  nuyority  of 
l^al  votes  tendered  for  him.  Nor  can  this  be  com- 
plained of  as  leading  to  an  infinity  of  issues ;  according 
to  Symjners  v.  Begem^  the  relator  had  a  right  to  enter 
into  the  rejected  votes,  and  the  insertion  of  their  names 
in  the  replications  gave  the  defendant  a  great  advantage, 
as  he  would  be  thereby  enabled  to  prepare  himself  with 
evidence  respecting  them. 


BatleyJ.(c)  To  this  information  filed  against  ib# 
defendant  for  usurping  the  office  of  mayor  of  Monmouth^ 
he  has  pleaded  that  he  was  elected  according  to  ifae 
provisions  of  the  governing  charter  of  the  boroi^. 
The  prosecutor  might  have  replied  non  debito  modo 


electus* 


(fl)   \  Sir.  625.  (b)  2  Sir.  1109. 

(c)  Abbott  C.  J.  was  abscflU 
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electiu.     He  does  not  do  that,  but  alleges  that  50  votes        1825* 
tendered  for  another  candidate  were  improperly  rejected^  • 

The  Kiva 

and  S8  tendered  for  the  defendant  were  improperly  «gatii# 
admitted,  and  that  a  majority  of  the  legal  votes  tendered 
was  in  T&YorofBevan  the  losing  candidate.  That  is 
merely  the  conclusion,  that  the  defendant  was  not  duly 
elected.  That  was  the  only  proper  issue  to  be  taken* 
and  would  have  raised  every  question  competent  to  the 
pros^mtor  upon  this  record.  In  Eex  v.  Mein^  Lord 
Kemfon  held,  that  where  the  electors  do  not  fill  a  cor- 
porate (^ce  it  is  allowable  to  enter  into  their  titles,  in 
questioning  that  of  the  elected,  because  there  is  no 
other  mode  of  doing  it.  But  a  distinction  has  long 
been  recognized  between  such  cases  and  those  of  cor^ 
porators ;  the  titles  of  the  latter  must  be  impeached  in  a 
diflerent  mode,  and  this  is  the  first  instance  in  whidi 
thdr  claim  to  be  corporators  de  jure  has  been  attempted 
to  be  broQ^t  in  question  by  this  form  of  pleadings 
Nothing  could  be  more  mischievous  than  such  a 
proceeding,  for  the  length  of  time  which  would  be 
consumed  in  such  an  investigation  would  render  it 
impossible  to  have  a  legal  trial.  The  case  of  Rex  v» 
IdUham  does  not  throw  any  light  upon  the  question ; 
Lord  Man^ld  there  treats  it  as  quite  undecided.  Rex  v» 
HAden  difiTered  materially  from  this  case;  there  the 
question  was  upon  the  right  of  persons  filling  a  par- 
ticular office,  in  virtue  of  which  they  were  to  nominate 
the  candidates,  and  that  ca«e  does  not  show  that  the 
title  of  the  electors  may  be  investigated,  but  that  at 
most  you  may  show  the  question  to  have  been  before 
determined,  as  in  that  case,  by  a  judgment  of  ouster  ia 
a  quo  warranto*  In  Symmers  v.  Regem  the  issue  wa% 
*^  not  duly  elected,"  and  upon  that  issue  every  thiqg  may 
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1825.        be  brought  in  question  which  can  be  investigated  iti 
'        such  a  proceeding.     If  a  prosecutor  were  at  liberty  to 

The  Kino 

againn  show  that  any  one  had  voted  who  was  not  duly  qualified^ 
the  result  would  be  that  the  party  was  not  duly  elected^ 
The  defendant  in  that  case  was  therefore  entitled  Xo 
give  any  matter  in  evidence  which  would  be  open  ta 
die  defendant  on  this  record,  and  there  it  was  held  that 
he  could  not  give  evidence  to  impeach  the  votes  of 
corporators  de  facto»  In  Rex  v.  Meitiy  Lord  Kenyan 
(who  is  a  very  high  authority  upon  such  points),  says, 
*^  It  is  objected  that  the  titles  of  electors  cannot  be  im-» 
peaohed  through  the  medium  of  the  elected,  and  the 
case  in  Cawper  has  been  relied  on,  but  there  the  electors 
were  members  of  a  corporation  whose  titles  might  have 
been  questioned  in  quo  warranto  informations/'  H^ 
therefore  recognizes  Symmers  v.  Regenij  and  takes  a 
distinction  between  that  case  and  Rex  v.  Mein,  These 
cases  were  before  the  32  G.  2.  c.  58.  and  I  certdnly  do 
not  think  that  by  the  dd  section  of  that  act  it  was  in- 
tended to  extend  the  power  of  objecting  to  the  titles  of 
corporators,  and  perhaps  it  was  meant  to  be  appli- 
cable to  head  or  presiding  officers,  although  that  is 
certainly  made  doubtful  by  the  introduction  of  the  word 
election.  Rex  v.  Smith  stands  upon  a  different  footing. 
The  defendant  had  been  elected  mayor  of  Colchester  aC 
a  meeting  holden  before  one  Hedge,  and  unless  Hedge 
were  at  the  time  mayor  dejure,  there  could  not  be  It 
good  corporate  meeting,  consequently  it  was  open  ta 
the  prosecutor  to  question  his  title.  Upon  the  whole 
therefore,  inasmuch  as  the  object  of  these  replications 
was  to  rest  the  prosecutor's  case  upon  the  liability  of 
certain  voters  to  ouster  at  the  time  of  the  election,  and 
#5  according  to  the  rule  of  law,  which  has  been  oon<- 

22  sidered 
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sidered  as  settled  ever  since  the  decision  of  5^i?i^5  y.  1825. 

JRegemy   that  question    cannot  in   this  proceeding  be  "" 

entered  into,  it  appears  to  me  that  the  replications  are  jagamu 
bad,  and  that  our  judgment  must  be  for  the  defendant. 

HoLROYD  J.  It  is  a  fundamental  principle  of  pleads* 
iDg,  that  you  must  confess  and  avoid  or  traverse  some 
one  material  fact,  and  the  same  rule  applies  to  replica^- 
tions  as  to  pleas.  The  question  to  be  tried  vi  this  case^ 
is,  whether  the  election  of  Hiighes  was  good  or  not. 
The  prosecutor  icould  only  put  that  in  issue  by  a  direct 
and  not  by  an  argumentative  denial  of  the  validity  of  the 
election.  These  replications  state  a  number  of  facts, 
firom  which  a  conclusion  of,  <^not  duly  elected,"  is  tojbe 
drawn.  Upon  that  short  ground,  it  is  clear  that  the 
replications  are  bad.  As  to  the  other  points,  it  is  ob- 
vious, that  many  nice  questions  may  arise  as  to  whether 
an  officer  is  so  de  facto  or  not ;  sometimes  that  may  be 
so  coEtibined  with  the  question  of  title  de  jure,  that 
they  cannot  be  served.  But  when  a  person  is  in  posses* 
sion  of  the  office,  his  title  cannot  be  thus  questioned. 
Where  there  has  been  a  judgment  of  ouster,  he  is  no 
longer  in  possession  of  the  office;  that  judgment,  if 
without  fraud,  is  conclusive  according  to  the  case  of 
Bex  V.  Mayor  of  York,  (a)  But  without  further  enter- 
ing into  that,  I  am  of  opinion,  that  the  first  is  a  decisive 
objection  to  the  replications. 

LiTTLEDALE  J.  I  am  of  Opinion,  that  our  judgment 
must  be  for  the  defendant.  Even  if  the  prosecutor  were 
at  liberty  to  dispute  the  titles  of  the  voters,  still  he  could 

(o)  5  T.  E.  6P. 
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not  have  judgmeht  upon  these  replications.  He  thouM 
have  replied  generally  that  the  defendant  was  not  duly 
elected,  whereas  this  is  only  an  indirect  and  argmnenta^ 
tive  denial  of  the  validity  of  the  election.  Again,  sup- 
pose the  defendant  had  rejomed  and  taken  issue  as  to 
each  voter,  and  some  had  been  found  one  way,  some  the 
other,  it  would  not  have  thence  appeared  which  candi- 
date had  the  majority  of  1^1  votes,  for  the  whole 
number  no  where  appears  upon  the  record.  In  every 
point  of  view,  therefore,  the  replications  are  insufficient. 

Judgment  for  the  Defendant. 


Bromfield  against  Jones  Esq. 


A  CTION  against  the  Marshal  for  an  escape.    The 
declaration  stated  that  the  plaintiff,  in  Easier  term 


Declaimtion 
for  an  escape 
stated,  that  the  ■ 
plaiDtifi1aJ?.r. 

5  a  4.  in  K.B.  5  G.  4.  in  K.  B.J  recovered  against  one  Hale  Wortham 

recovered 

against  one        79/^  as  by  the  record  and  proceeding  thereof  still  re- 

H.  }F.79Lm 
by  the  record 
appeared,  that 
In  Trinity 
Term  in  5th 
year  aforesaid, 
such  proceed- 
ings were  had 
in  the  said 
Court  that  it 


maining  in  the  said  court  appeared;  that  in  Trinify 
term  in  the  5th  year  aforesaid  such  proceedings  were  had 
in  the  said  Court;  that  it  was  considered  by  the  same 
Court  that  the  plaintiff  should  have  his  execution  against 
the  said  H.  Wortham  for  the  damages  aforesaid,  accord- 
was  considered 

that  the  plaintiff  should  have  execution  against  the  said  U.  W.  for  the  damages  aforesaid, 
according  to  the  force,  form,  and  effect  of  the  said  recovery,  by  default  of  the  said  H.  JIT., 
as  by  the  record  of  the  said  last  ipentioned  flMoeediogs  still  remaining  in  the  said  Court 
appears,  and  thereupon  on,  &c.  in  T.  T.  iii  ine  5th  year  aforesaid,  the  said  JSf.  MC^wis 
committed  to  the  custody  of  the  marshal  in  execution  for  the  damace  aforesaid,  and  escaped. 
Plea,  Not  Guilty.  At  the  trial  the  plaintiff  proved  the  original  judgn^eut  in  JT.  J9.  and  tfatt 
a  committitur  issued  thereon,  but  he  did  not  prove  any  judgment  in  scire  fseias.  It  was 
held  that  the  allegation  of  ilie  juiigment  in  scire  £scias  was  immaterial^  and  need  not  be 
proved. 
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tng  to  the  force,  fonn,  and  effect  of  the  said  recorery,  by        IB25. 

de&iilt  of  the  said  H.  Wcrtham^  as  by  the  reocxd  of    J^ ' 

the  said  last-mentioned  proceedings  still  remaining  in  9f|*f 
the  said  Conrt  of  our  Lord  the  King  more  folly  and  at 
large  appears;  and  therei^pon^  on  fVednndmf  next  after 
three  weeks  of  the  Holy  Trinity,  in  Triniiif  tern  in 
the  5th  year  aforesaid,  the  said  H.  Wortham  was  com- 
nitted  to  the  custody  of  the  said  defaidant,  then  being 
Marshal  of  the  £  J3.,  in  executicm  for  the  damages 
aforesaid,  there  to  remain  until  he  diould  satisfy  the 
said  plamtiff  the  said  damages;  but  that  the  defendant, 
not  regarding  'the  duty  of  hb  said  office  as  Marshal, 
snfleied  the  said  H.  Woriham  to  escape.  Pka,  Not 
Guilty.    At  the  trial  before  AbbM  C.  J.  at  the  JIfidU 

# 

Heiex  sittings  after  last  Michadmas  ter&i,  the  plaintiff 
proved  the  original  judgment  recovered  in  the  Court  of 
£•  JB.  and  the  commitment  to  the  Marshal,  but  he  did 
not  jneoTe  any  judgment  in  scire  focias.  It  was  olgected 
by  the  defendant,  that,  in  order  to  suj^KHrt  the  allep> 
gation  in  the  declaration  that  execution  was  awarded  by 
the  Court  kjSK.  B^  the  plaintiff  was  bound  to  prove  a 
judgment  in  scue  fecias,  more  especially  as  there  was  a 
positive  allegation  that  the  defendant  was  ihereitpom 
committed.  The  Lord  C.  J.  reserved  the  point,  and 
diere  was  a  verdict  for  the  plaintiff,  with  liber^  for  the 
defendant  to  move  to  enter  ^  nonsuit.  A  rule  nisi  having 
been][obtained  for  that  purpose. 

Denman  and  Chitty  now  shewed  cause.  The  original 
judgment  is  described  correctly  m  the  declaration ;  and 
dthou^  the  declaration  then  sets  out  that  which  may 
be  considered  a  judgment  in  scire  fedas,  yet  it  describes 
what  actually  took  place,  viz.  a  commitment  to  the  Mar- 
shal.   If  the  allegaUon  following  the  original  judgment 

were 
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1825. 

-  -* 

^AOMFinA 

agahui 

JoVKt. 


were  struck  out  of  the  declaration,  there  would  still  be 
a  sufficient  cause  of  action,  for  the  writ  of  execution  is 
described  as  issuing  on  the  original  judgment.  The 
:word  thereupon  does  not  expressly  refer  to  the  scire 
facias* 


Campbell  contra.  A  scire  facias  is  for  some  purposes 
H  new  action,  and  a  solemn  judgment  is  given  upon  it. 
Suppose  the  declaration  had  stated  a  judgment  in  IL  J3., 
and  that  it  was  affirmed  on  error  in  the  Exchequer 
Chamber,  and  thereupon  a  ca.  sa.  issued,  would  it  not 
have  been  necessary  to  prove  the  judgment  in  the 
Exchequer  chamber?  If  the  plaintiff  within  a  year  after 
judgment  sue  out  a  scire  facias,  he  cannot  have  a  capias 
afterwards  within  the  year  until  he  has  a  new  judgment  in 
the  scire  facias,  Roberts  \.  Pising.  (a)  The  ca.  sa.  there- 
fore, mast  be  founded  on  the  judgment  in  sci.  ia»  So  is 
jtlie  committitur  in  this  case,  and  it  could  not  be  proved 
without  proof  of  the  judgment  in  sci.  fa.  In  Webb  v. 
Herne  (6),  which  was  an  action  against  a  sheriff  for  an 
.escape,  the  plaintiff  averred  in  the  declaration  that  J.  S. 
was  arrested  under  a  writ  indorsed  for  bail  by  virtue  of  an 
irffidavit  then  on  record.  It  was  held,  that  he  must  pro- 
duce jlie  affidavit  in  evidence,  though  the  latter  part  of 
the  averment  was  unnecessary.  InTurner  v.  Ei/les  (c)  the 
declaration  stated  that  the  prisoner  was  brought  before 
the  Judge,  and  by  him  committed  to  the  custody  of  the 
Marshal,  as  by  a  writ  of  habeas  corpus,  and  the  commit- 
xnent  thereon remainingof  record  appeared;  and  evidence 
of  a  commitment  by  a  Judge  of  K.  B.  not  of  record  waa 
held  to  be  insufficient  Besides,  in  the  present  case,  the 
word  thereupon  connects  the  committitur  with  the  judg^ 

(a)   r.  13  Car,  1.  RM  Abr.  Esccutim,  Q.     (b)  1  Jios,  |-  PuL  281. 

mcDt 
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inent  immediately  preceding.    It  amounts  to  an  alle-       1825. 
gation   that  the  defendant  was  committed  upon  thai    B«oMn«j» 
jadgment ;  then,  assuming  the  all^tion  of  the  judg-        ogaiiut 
ment  in  scire  facias  to  be  immaterial)  still  the  plaintiff 
has,  by  his  mode  of  pleading,  made  another  material 
allegation  to  depend  upon  it,  and  thelrefore  it  was  neces* 
sary  to  prove  it.  . 

Batlsy  J.  A  party  is  not    ound  to  prove  an  imma* 
terial  allegation,  unless  he  has  by  his  mode  of  pleading 
so  connected  it  with  a  material  allegation  as  to  make  the 
latter  depcfnd  upon  it    That  is  laid  down  by  BuUer  X 
in  Peppin  v.  Sohnums  {a).     He  there  refers  to  a  case  of 
Socage  V.  Smith  {b)i  where  in  debt  against  a  bailiff  for 
extorting  illegal  fees,  &c.  the  declaration  stated  -  that 
R.  Thomas^  in  Trinity  term  15  G*  3.  recovered  agiiiast 
J^Mcreing  51/.  12&,  which  judgment  being  in  force,  the 
said  it.  Tliomas  sued  out  a  fieri  fecias  upon  the  udd 
judgment  to  levy  the  debt,  &c. ;  that  the  writ  was  lie- 
livered  to  the  sherifi^  who  made  his  warrant  to  the  de- 
fendant to  levy ;  that  he  levied  the  debt  besides  pounds- 
age,   and  exacted  from  Moreing   1/.  Is*  more.      The 
plaintiff  did  not  prove  the  judgment,  and  the  defend- 
ant  contended  that  he  was  bound  to  do  so.    BuUer  J., 
in  commenting  on  that  case,  says,  '*  I  admit  it  was  not 
necessaty  for  the  plaintiff  to  state  the  judgment,  but  as 
the  plaintiff  allied  that  the  party  recovered  a  judgment, 
and  that  he  sued  out  a  writ  of  execution  upon  the  said 
judgment,  the  execution  was  necessarily  tied  down  by 
that  judgment,  and  therefore  the  judgment  was  made 
material  by  the  subsequent  words  which  were  intro- 
duced.    So  in  actions  for  words  where  a  long  intro* 

(a)  ST.IL  49S.  (6)  8  nMiS.  1 101. 

duction 
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1825.       duction  is  unnecessarily  inserted  in  the  dedaraticxiy  if 
,     "  '       the  charge  be  tied  up  to  that  introduction  the  latter 

BtoMFntLb  ^ 

(WBinti  must  be  proved,  because  the  material  part  is  thus  made 
to  depend  on  the  immaterial  part  of  the  declaration/' 
Now  apply  that  rule  to  this  declaration.  It  states  that 
a  judgment  was  recovered  in  KL  B.  in  Easter  term  5  G.4f«» 
and  that  in  Trinity  term  in  the  same  year  there  was  aa 
award  of  execution  by  the  Court ;  and  thereupon  a 
commitment  of  the  defendant  to  the  custody  of  the 
Marshal.  All  these  allegations  have  been  proved,  but 
the  defendant  has  failed  in  proving,  as  his  allegation  im- 
ports, that  there  was  any  judgment  in  scire  fiusias. 
That  was  of  itself  an  immaterial  allegation,  because  a 
scire  facias  was  unnecessary,  a  year  not  having  elapsed 
after  the  original  judgment  was  obtained.  That  bdng 
to,  has  the  plaintiff  made  it  necessary  by  his  dedaration 
to  prove  it?  Does  any  material  allegation  in  the  de- 
claration depend  on  the  scire  fisu^ias  ?  It  has  been  con- 
tended that  the  word  tkeretqxm  so  connected  the  judg- 
ment in  scire  &cias  with  the  commitment,  as  to  make  it 
necessary  for  the  plaintiff  to  prove  the  former.  I  think 
not  That  word  seems  to  me  to  be  introduced  to  mark 
the  progress  of  the  cause.  The  declaration  states  that 
the  defendant  was  chai^ged  in  execution  for  the  damageis 
aforesaid,  viz.  the  same  damages  mentioned  in  the  judg- 
ment in  K.B.  If  the  damages  in  the  award  oi  exe- 
cution had  been  different  from  those  in  the  judgment^  it 
would  have  been  a  &tal  variance ;  but  I  think  every  noMr 
terial  allegation  has  been  proved ;  this  rule  must,  there^ 
fore,  be  discharged. 

HoLBOTD  J.  I  think  that  the  plaintiff  is  entitled  to 
recover.  A  party  must  recover  secundum  probata  et 
allegata.    He  cannot  recover  upon  one  statement  by 

20  proof 
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proof  of  another,  either  where  the  action  is  founded  oil        1825. 
contract  on  a  record ;  but  if  the  plaintiff  states  as  a    ^  — -— -> 

*^  Brompiscb 

cause  of  action  more  than  is  necessary  for  the  gist  of      nganut 
the  action,  the  jury  may  find  so  much  proved  and  so 
much  not  proved ;  and  the  Court  would  be  bound  to 
pronounce  judgment  for  the  plaintiff  upon  that  verdict, 
provided  the  facts  proved  constituted  a  good  cause  of 
action.     Here  there  is  an  aUegation  that  a  judgment 
was  recovered  in  ICB.  in  Easter  term,  and  then  another 
mmeeessary  allegation,   '^  that  by  the  consideration  of 
the  Court  execution  was  awarded,  and  thereupon  the 
defendant  was  committed.    The  original  judgment  was 
provedf  the  commitment  was  also  proi^ed.    That  was 
all  that  was  material  in  order  to  shew  that  the  defend*^ 
ant  Was  conunitted  lawfully  to  the  custody  of  the  Mar* 
ibaL    I  think  also  the  words,  *<  that  he  was  thereupon 
committed,^  amount  to  an  allegation  of  fact,  not  to  a 
description  of  the  record  upon  which  the  commitment 
took  place;  and  that  being  so,  the  verdict  was  properly 
found  for  the  plaintiff. 

LiTtLEDALE  J.  I  think  that  the  allegation  of  the 
award  of  ^cecution  by  scire  facias  was  quite  unnecessary. 
Even  if  the  execution  was  not  taken  out  till  after  the 
year  and  day  expired,  it  would  not  have  been  necessary 
to  allege  the  scire  facias  upon  the  record,  for  a  party 
may  oflen  sue  out  execution  without  a  sci.  fa.,  and 
if  he  do  thb  when  he  ought  to  have  sued  out  a  scire 
fiidas,  still  that  would  only  be  a  ground  of  application 
to  the  Court  to  set  aside  the  execution  for  irr^ularity,^ 
and  would  not  be  a  justification  to  the  Marshal  in  an 
action  for  an  escape.  It  appears  to  me  tiiat  the  alle- 
gation is  so  immaterial,  that  had  it  been  of  any  length 

the 
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IB25*        the  Coort  might  have  referred  it  to  the  Master  to  have 

j^  .    it  struck  out  of  the  declaration. 

agauui  Rule  discharged. 

JoVtMm 


Monday.  NiAs  agQinst  Spratley. 

June^O* 


After  ajudge'i    T^Y  a  Judge's  order  of  the  16th  April,  upon  payment 

order  making  it    1  J 

impenrtiTe  for  a  of  the  debt  and  costs  on  or  before  two  o'clock  on 

defendant  to 

plead  within  a     Wednesday  the  20th  of  April,  all  further  proceedings  in 

fftven  tiinet  and 

no  plea  within  this  action  were   to  be  stayed,   the   defendant  under- 

plaintiff  may  taking,  in  de&ult  of  such  payment,  to  receive  a  declar- 

wfSiSfS  ation  and  to  plead  thereto,  within  the  first  four  days  of 

a  rule  to  plea4.  ^^  ^^y^^  term.     The  debt  and  costs  not  having  been 

paid,  a  declaration  was  delivered,  and  the  defimdant 
not  having  pleaded  within  the  time  limited,  the  plaintiff 
signed  judgment,  without  giving  any  rule  to  plead.  A 
rule  nisi  having  been  obtained  for  setting  aside  this 
judgment  for  irregularity,  * 

Chitty  now  shewed  cause.  It  is  laid  down  in  TiddC% 
Practice,  7th  edition,  486,  that  unless  the  defendant  be 
bound  by  rule  of  Court,  or  order  of  a  Judge,  to  plead  by 
a  time  therein  limited,  a  rule  to  plead  must  be  entered 
in  all  cases,  whether  the  defendant  have  appeared  or 
not;  and  where  he  has  appeared,  there  must  also,  in 
general,  be  a  demand  of  plea.  Now  here  the  defend- 
ant was  bound  by  a  Judge's  order  to  plead  within  the 
time  limited,  and  he  comes,  therefore,  within  the  ex- 
ception to  the  general  rule ;  and  Pearson  v.  Reynolds  (a) 
is  an  authority  to'  shew  that,  after  a  Judge's  order  ob« 
tained  for  time  to  plead,  a  demand  of  plea  is  not  nece»* 
sary. 

(a)  AEant,  570. 

Archbolc 
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Archbold  contra.    All  the  authorities  referred  toby        1825. 
Mr.  Tidd  in  support  of  the  position  that,  after  a  Judge's         ^^^ 
order  for  time  to  plead  has  been  obtained,  a  rule  to      ^    '^' 
plead  is  not  necessery,  were,  with  one  exception,  cases 
decided  in  the  Court  of  C.  P.     Starkie  v.  Wilkes  is  the 
only  case  stated  to  have  been  decided  in  this  Court,  and 
that  is  taken  from  Cromptoris  Practice,  166.     There  is 
a  material  difference  between  the  practice  of  this  Court 
and  that  of  the   Common  Pleas  in  this   respect.     In 
this  Court,  before  judgment  be  signed,  a  rule  for  judg- 
ment must  be  obtained ;  but  in  the  C.  P.  there  is  no 
rule  for  judgment     Now  a  rule  to  plead  is  equivalent 
in  this  respect  to  a  rule  for  judgment. 

BayletJ.  I  have  no  doubt  in  this  case  that  it 
was  not  necessary  to  give  any  rule  to  plead.  The 
notes  cited  by  Mr.  Tidd^  in  support  of  the  position 
laid  down  by  him,  are  of  themselves  of  considerable 
authority.  In  Brandon  v.  Payne  (a),  it  was  held, 
that  a  jJaintift*  might  sign  judgment  if  the  defendant 
pleaded  in  abatement  after  the  four  days,  although 
there  was  no  rule  to  plead.  -  That  decision  proceeded 
upon  the  ground  that  a  party  might  dispense  with 
the  rule  to  plead,  and  that  he  had  done  so  by 
pleading  in  abatement.  So  in  Peny  v.  Fisher  (i), 
the  irregularity  of  giving  a  rule  to  plead  before  the 
delivery  of  a  declaration  was  held  to  be  waived  by  the 
defendant's  putting  in  a  plea  of  non  assumpsit  to  an 
action  of  debt,  the  plea  itself  being  a  nullity.  Here  the 
defendant  undertook  to  plead  within  the  first  four  days 
of  the  term,  and  I  think  that  was  a  virtual  agreement 

(a)  1  r.  i?.  689.  (6)  6  Ea$l  549. 

by 
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1825.       by  him  to  dispense  with  the  rule  ta  plead.    That  lieing 
J.  so  this  rule  must  be  dischargted. 

SrftAfunr.         HoLROTD  and  Littledale  Justices,  concurred. 

Rule  discharged. 


TtMday,  Barrow.  Administratrix,  against  Croft. 

Marsden  against  Same. 

The  court  will     A    RULE  had  been  obtained  by  Manning  calling  upon 

not ofder ft  Xa  «      v    i 

Judgmmt  Roll  the  plaintiff  Barrow  to  shew  cause  why  the  Judgment 

the  filcb  al-  ^^^  ^  ^^  ^^^  mentioned  action  should  not  be  taken 

^^^.^J^a  off  the  file  of  this  Court.     It  appeared  that  the  judg- 

^^^3w»  ment  in  each  action  had  been  obtained  in  Hilary  Term, 

mrat,  that  1799   but  Oiat  the  Judgment  Roll  in  the  first  action  was 

bafing  beta  ^^ 

RguUurlj  dock-  not  regularly  carried  in  at  the  time,  and  indeed  not  mitil 

CtOQ»  t.  __« 

Michaelmas  Term,  1824,  though  it  was  marked  by  the 
proper  officer  at  the  dme,  and  was  regularly  docketed. 
The  fees  were  paid  at  the  time,  and  also  the  number  of 
the  Roll  obtained. 


2).  F,  Jones  now  shewed  cause.  The  act  of  carrying 
in  the  Roll  may  be  done  at  any  time,  and  in  practice  it 
is  continually  postponed.  The  rule  of  Court  of  Easter 
Term,  5  JV.4r  -5f.,  is  only  directory  to  the  officers, 
and  does  not  affect  the  rights  of  plaintiffi^.  Odes  v. 
Woodward  (a)  may  be  relied  on  by  the  other  side,  but  it 
appears  from  the  report  of  that  case  in  Salkeld  87. 
8  Salkeld  1 16.  that  the  judgment  was  not  docketed^  and 
purchasers  therefore  might  have  been  prejudiced.  Bat 
here  the  judgment  was  docketed^  and  purchasers  there- 
fore had  notice.     But  further,  tlie  plaintiff  in  the  seooiid 

(a)  2  Ld,  Raym*  849. 

aetioi 
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action  is  no  purchaser,  nor  can  he  be  considered  as  stand-        IA25. 
ing  in  the  same  situation.  Bamow 


Manning  in  support  of  the  rule.  If  the  present  judg- 
ment Roll  can  be  allowed  to  remain  on  the  files  of  the 
Ceuft,  there  can  be  no  limit  to  the  delays  of  attomies  in 
carrying  in  Rolls.  The  plaintiff  in  the  second  action 
hayfaig  recovered  her  judgment  is  to  be  considered,  as 
standing  in  the  same  situation  as.  a  purchaser.  The 
rule  of  5  William  &  Mary  (a)  will  be  altogether  nugatory 
unless  it  be  held  that  after  the  periods  specified  in  that 
rule  no  judgment  Rolls  can  be  carried  in.  In  Odes  v. 
Woodward^  as  reported  by  Lord  Raymond,  it  does  not 
appear,  that  any  stress  was  laid  by  the  Court  upon  the 
judgment  not  having  been  docketed. 

Abbott  C.  J.  -As  we  learn  fix>m  the  cheers  that  in 
practice  it  has  been  usual  to  permit  the  judgment  Rolls 
to  be  carried  in  at  periods  long  subsequent  to  the  time 
prescribed  in  the  rule  of  Clourt,  I  think  that  we  are 
bound  to  say,  that  the  rule  must  be  taken  to  be  merely 
directoiy.  The  present  case  materially  di0ers  fron^ 
Odes  V.  Woodward,  for  the  reason  assigned  at  the  bar. 
I  think  therefore  that   the  rule  must  be  di^harged. 

■  t 

But  in  order  to  shew  our  disapprobation  of  the  negli- 
gence and  delays  of  attomies,  I  think  that  it  should 
be  discharged  without  costs. 

The  other  Judges  concurring. 

Rule  discharged  without  costs. 

(m)  By  that  rule,  it  is  ordered  that  the  clerks  of  the  chief  clerk  of  this 
Court  shall  bring  into  the  office  of  the  chief  clerk  the  rolls  of  Fester  term 
■t  or  before  the  Tuesday  next  before  the  first  day  of  Trimttf  term  ;  and 
that  they  shall  bring  into  the  office  their  rolls  of  other  terms  (  T.  M.  and  H.) 
by  the  space  of  one  week,  at  least,  before  the  essoin  day  of  every  subsequent 
term ;  and  that  no  roll  shall  be  received  or  filed  after  the  end  of  the  second 
term,  without  a  rule  of  this  Court  in  that  behalf  obtained. 

Vol.  IV.  D  d 
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1825.       by  him  to  disrv^  ^.,./y^^ 


..'// 


MiAs 

Speatuet*  H 


80  this  r  ' 


if/ 


l^v^* 


^  ^pldntiffaa  second  indorsee 

giP^\^  bearing  date  the  17th  April 

TWidny.  '\l?^^^^^  '^^idsi  ^«  defendant,  the  indorser.     The 

June  21  jr-  ^  ,.^  ^   ^If^  '^Le  Jackson^  upon  one  Edward  Buyers^ 

P'if^     n^^hff''^'  ^^  indorsed  by  Jacksoti  to  the  de- 
^*  ^  ^'^'^  ^M^^^h^bitn  to  the  plaintiff,  and  was  payable  two 

not  OF  >V<5i*^     j^*v 

Jtt^  S^jS^iJif^  A.r  date.     At  the  trial  before  ^Wo«  C.  J.  at 

tob  S!^!!!r     ^jy  ^^ 

thr  !!^^^  ^^\likfi  sittings  after  Michaelmas  term,  the  plaintiff 

ifd^f  ^Jtbeband  writing  of  the  several  parties  to  the  bill, 

ffiif^  ^ABt'it  was  presented  for  payment  when  due,  and  that 

i^^      ^ent  was  refused,  and  that  due  notice  of  dishonor  was 

i^iS^  jiten  to  the  defendant,  and  that  the  plaintiff  then  immedi- 

'^C^S^S^  gtdy  commenced  actions  by  original  against  the  acceptor 

S^^ilit    Aod  the  defendant.    For  the  defendant,  evidence  was  ten- 

*Jj55<*J^  dered  that  pending  these  actions,  the  plaintiff  on  the  1 5th 

JjSS^^ST  of  Sepiemba*  1824,  took  from  the  acceptor  a  warrant  of 

ic^l^L.  attorney  for  the  debt  and  costs,  amounting  to  71/.,  which 


(^g»inst  was  to  be  paid  by  instalments,  10/.  on  the  execution  of 
lljii,inthe  ^|jg  warrant  of  attorney,  5/.  on  tlie  22d  Septanbcr^  5L 
the  indorser       weekly  until  the  whole  should  be  paid  ;  and  on  default 

^laX  the  taking  "^  *■ 

tiie  warrant  of    made  in  any  one  payment  the  whole  was  to  become  due, 

attorney  from 

the  acceptor  and  judgment  to  be  entered  up  and  execution  issued.  Tlie 

arising  after  acceptor  paid  the  instalments  regularly  until  the  27th 

ment  of  the  October^  when  he  made  default.     And  it  was  urged  that 

no  to  to  the  ^^^  arrangement  discharged  the  defendant. 

action  gene- 
rally) and  therefore  that  it  was  not  receivable  in  evidence  under  the  general  issue. 

Quaere  whether  the  taking  of  tlie  warrant  of  attorney  from  the  acceptor  was  under  the 
circumstances  a  giving  of  time  so  as  to  discharge  the  other  parties  to  the  bill. 

It 


Levt. 


IN  THE  Sixth  Year  of  GEOROE  IV.  891 

It  was  contended  on  the  part  of  the  plaintii!^  that  as  1S25. 
the  warrant  oF  attorney  was  taken  after  action  brought  — — 
against  the  acceptor,  and  the  defeazance  was  to  pay  by  againsi 
instalments,  all  of  which  would  become  due  before  the 
time  when  judgment  could,  according  to  the  common 
course,  be  obtained;  the  defendant  had  sustained  no 
injury,  mid  that  as  the  matter  of  defence  arose  after  action 
brought,  it  could  not  be  received  in  evidence  under  the 
general  issue.  The  Lord  Chief  Justice  received  the 
evidence,  but  reserved  the  point.  The  plaintiff  at- 
tempted to  prove  tliat  the  defendant  knew  and  assented 
to  the  taking  of  the  warrant  of  attorney.  Upon  that 
point  the  evidence  was  contradictory,  and  the  Lord  Chief 
Justice  left  it  to  the  jury  to  find  for  the  plaintiff,  if  they 
believed  that  the  defendant  concurred  or  assented  to  the 
taking  of  the  warrant  of  attorney,  oth^wise  for  the  de- 
fendant. The  jury  found  for  the  defendant,  but  the 
plaintiff  had  leave  to  move  to  enter  a  verdict  for  him  on 
the  objection  taken,  that  the  otlier  facts  proved  were  not 
an  answer  to  the  action.  A  rule  nisi  was  obtained  in  last 
Hilaxyterm. 

Gumey  and  Chitty  now  shewed  cause.  The  jury 
have  found  that  the  warrant  of  attorney  was  taken  witli- 
oUjt  the  knowledge  or  approbadon  of  the  defendant. 
Now  it  is  a  general  rule  that  giving  time  to  the  acceptor 
discharges  a  subsequent  indorser,  unless  it  be  done  wUh 
Us  assent.  Unless,  therefore,  the  circumstances  of  the 
warrant  of  attorney  having  been  taken  after  the  plain- 
tiff had  commenced  an  action  against  the  acceptor 
alters  the  case,  the  defendant  is  discliarged.  The  effect 
of  the  warrant  of  attorney  was  to  preclude  the  plaintiff 
from  proceeding  in  the  action  against  the  acceptor,  until 

D  d  2  default 
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1 82S.        defeuk  was  made  in  the  payment  of  the  instalments ;  and 
'  '       if  he  had  continued  to  prosecute  the  action,  the  acceptor 

agedHU  miglvt  thereby  have  been  induced  to  pay  the  whole 
amount  of  the  bill  long  before  all  the  instalments  ^ 
came  due.  English  v.  tkirley  {a)  is  precisely  in  pohit ; 
that  was  assumpsit  by  the  indorsee  of  a  bill  of  exchange 
against  the  indorscr ;  payment  of  the  bill  being  refused 
when  j^ue,  the  plaintiff  commenced  actions  against  the 
defendant  and  the  acceptor,  and  having  sued  the  latter 
to  judgment,  took  out  execution  thereon ;  but  although 
the  acceptor  had  sufficient  to  answer  the  execution,  the 
pkintifF  at  his  instance  received  100/.  in  part  payment 
of  the  bill,  and  took  his  bond  and  warrant  of  attorney 
as  a  security  for  the  payment  df  the  remainder  by  instal- 
ments, together  with  interest  and  costs,  exceptiqg  only  a 
nominal  sum  with  a  view  to  enable  him,  the  plaintiff^  to 
support  actions  against  the  other  parties  to  the  bill,  and 
it  was  held  that  the  defendant  was  discharged.  In  that 
case  the  warrant  of  attorney  was  taken  afler  the  judg- 
ment had  been  obtained  in  the  action  against  the  ac- 
ceptor, and  yet  it  was  held  to  be  a  giving  of  time  to  the 
acceptor,  and  that  the  indorser  was  discharged. 

Brougham  and  PUUt  contril.  By  taking  this  warrant 
of  attorney,  the  plaintiff  did  not  give  any  time  to  the- 
acceptor.  An  action  had  been  commenced,  and  pending 
that  action  the  plaintiff  took  from  the  acceptor  the  war- 
rant of  attorney  to  pay  the  debt,  together  with  the 
cost»  then  incurred,  by  several  instalments,  all  of  whidi 
would  become  due  before  the  time  when  in  the  common 
course  of  things  a  judgment  could  have  been  obtuoed 
against  the  acceptor.     By  that  arrangement  the  de- 

(u)  2Bos.iPut,e\. 
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fendant  has  sustained  no  prejudice ;  for  if  the  acceptor 
bad  continued  to  resist  the  action,  judgment  could  not 
have  been  obtained  against  him  at  an  earlier  jg^riod 
than  it  was  entered  up  on  the  warrant  of  attorney. 
Besides,  here  the  defendant  having  had  notice  of  the 
dishonor  of  the  bill|  it  was  his  duty  to  pay  the  amount 
to  the  holder  immediately;  Badnallw.  Santuel{a),  is  an 
authority  to  shew,  that  under  the  circumstances  of  this 
case,  the  defendant  is  not  discharged.  Besides,  the 
matter  of  defence  having  arisen  after  the  commencement 
of  tlie  action,  could  not  be  given  in  evidence  under  the 
general  issuer 

.    Cur.  adv.  vult. 


1825. 


Lex 
Lsvy:. 


Abbott  C.  J.     After  stating  tlie  facts  of  the  case  pro- 
ceeded, as  follows : 

The  jury  have  found  that  the  warrant  of  attorney  was 
not  given  with  the  privity  and  approbation  of  the  de- 
fendant. It  was  contended,  however,  by  the  plaintiff's 
counsel,  tbat^as  the  warrant  of  attorney  was  not  taken 
until  after  the  commencement  of  the  suit,  it  was  no 
answer  to  the  action,  and  we  are  all  of  that  opinion. 
The  question,  whether  a  matter  arising  after  action 
brought  can  be  pleaded  in  bar  of  the  action,  was  very 
fully  considered  in  the  case  of  Le  Bret  v.  Papillon.  (6) 
There  this  Court,  on  the  authority  oiEvam  v.  Prosser  {c\ 
(which  over-ruled  two  other  cases  in  which  it  had  been 
hdd,  that  actio  non  applied  to  the  time  of  plea  pleaded) 
decided,  that  no  matter  of  defence,  arising  after  ac- 
tion brought,  could  properly  be  pleaded  in  bar  of  the 
action  generally,  but  that  it  should  be  pleaded  in  bar 
of  tlie  Juriher  maintenance  of  the  action.     Considering 


(cc)  3  Vmoe^  ^21. 


(6)  4jE;aJ/,  502. 
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1 825.  defeuk  wag  made  in  the  payment  of  the  instalment;; ;  and 
'   '        if  he  had  continued  to  prosecute  the  action,  the  acceptor 

agaiHsi  miglvt  thereby  have  been  induced  to  pay  the  whole 
amonnt  of  the  bill  long  before  all  the  instalments  ^ 
carae  due.  English  v.  tkirley  (a)  is  precisely  in  point ; 
that  was  assumpsit  by  the  indorsee  of  a  bill  of  exchange 
against  the  indorscr ;  payment  of  the  bill  being  refused 
when  j^ue,  the  plaintiff  commenced  actions  against  the 
defendant  and  the  acceptor,  and  having  sued  the  latter 
to  judgment,  took  out  execution  thereon ;  but  although 
the  acceptor  had  sufficient  to  answer  the  execution,  the 
plaintiff  at  his  instance  received  100/.  in  part  payment 
of  the  bill,  and  took  his  bond  and  warrant  of  attorney 
as  a  security  for  the  payment  df  the  remainder  by  instal- 
ments, together  with  interest  and  costs,  excepting  only  a 
nominal  sum  with  a  view  to  enable  him,  the  plaintiii^  to 
support  actions  against  the  other  parties  to  the  bill,  and 
it  was  held  that  the  defendant  was  discharged.  In  that 
case  the  warrant  of  attorney  was  taken  after  the  judg- 
ment had  been  obtained  in  the  action  against  the  ac- 
ceptor, and  yet  it  was  held  to  be  a  giving  of  time  to  the 
acceptor,  and  that  the  indorser  was  discharged. 

Brougham  and  Piatt  contrit.  By  taking  this  warrant 
of  attorney,  the  plaintiff  did  not  give  any  time  to  the* 
acceptor.  An  action  had  been  commenced,  and  pending 
that  action  the  plaintiff  took  from  the  acceptor  the  war- 
rant of  attorney  to  pay  the  debt,  together  with  the 
cost»  then  incurred,  by  several  instalments,  all  of  which 
would  become  due  l^fore  the  time  when  in  the  common 
course  of  things  a  judgment  could  have  been  obtained 
against  the  acceptor.     By  that  arrangement  the  de- 

(«)  ^  Bos.  i  Put,  61, 
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fendant  has  sustained  no  prejudice;  (or  HT  the  acceptor  1825. 
bad  continued  to  resist  the  action,  judgment  could  not 
have  been  obtained  against  him  at  an  earlier  mriod  "^'*'*** 
than  it  was  entered  up  on  the  warrant  of  attorney. 
Besides,  here  the  defendant  having  had  notice  of  the 
dishonor  of  the  bill,  it  was  his  duty  to  pay  the  amount 
to  the  holder  immediately ;  BadnalL  v.  Sanmel  (a),  is  an 
authority  to  shew,  that  under  the  circumstances  of  this 
case,  the  defendant  is  not  discharged.  Besides,  the 
matter  of  defence  having  arisen  after  the  commencement 
of  the  action,  could  not  be  given  in  evidence  under  the 
general  issuer 

.   Cuf.  adv.  vuU. 

Abbott  C.  J.     After  stating  die  facts  of  the  case  pro- 
ceeded, as  follows : 

The  jury  have  found  that  the  warrant  of  attorney  was 
not  given  with  the  privity  and  approbation  of  the  de- 
fendant It  was  contended,  however,  by  the  plaintiff's 
counsel,  thatv  as  the  warrant  of  attorney  was  not  taken 
until  after  the  commencement  of  the  suit,  it  was  no 
answer  to  the  action,  and  we  are  all  of  that  opinion. 
The  question,  whether  a  matter  arising  after  action 
brought  can  be  pleaded  in  bar  of  the  action,  was  very 
fully  considered  in  the  case  of  Le  Bret  v.  Papillon*  (b) 
There  this  Court,  on  the  authority  of  Evans  v.  Prosser  (c), 
(which  over-ruled  two  other  cases  in  which  it  had  been 
hdd,  that  actio  non  applied  to  the  time  of  plea  pleaded) 
decided,  that  no  matter  of  defence,  arising  after  ac- 
tion brouglit,  could  properly  be  pleaded  in  bar  of  the 
action  generally,  but  that  it  should  be  pleaded  in  bar 
of  the  further  maintenance  of  the  action.     Considering 

(«)  3  fmcet  ^21.  (6)  4  Eait^  50'2.  (c)  3  2\  R.  18S. 
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I 

■ 

1S2S.       that  the  matter  of  defence,  insisted  upon  in  this  case, 

■"""""       arose  after  the  original  was  sued  out,  we  are  of  opinion, 

a/^abui       upon  the  authority  of  the  two  cases  of  Eoans  v.  Prossetf 

and  Le  Bret  v.  PapiUoftj  that  it  could  not  be  pleaded  in 

bar  of  the  action  generally,  and,  consequently,  that  it 

was  not  admissible  in  evidence  under  the  general  issue, 

and,  therefore,  the  rule  for  entering  a  verdict  for  the 

plaintiff  must  be  made  absolute. 

Rule  absolute* 


Tuadt^,  MORDY  OgaiflSt  JoNES. 


In  an  act^n  on  H^HIS  was  an  action  on  d  policy  of  insurance  subscribed 

spoiicjofin-      X  .  ^       ^ 

iunuioex>n  by  the  defendant  on  the  10th  of  February  1821,  tot 

MghtUap.  ^  \ 

pwed,  that  the  2B0U  on  the  freight  of  the  ship  Isabella^  at  and  from 

of  her  voyage  Kingston  in  Jamaica  to  UverpooL    The  cause  was  re- 

juied^y  a  peril  ferred  to  the  arbitration  of  Campbell^  who  stated  the 

oblimdto'puT  ^^^^  ^^  ^®  ^^  "P®'^  ^**  award.     On  the  first  of  1%«- 

W*th^whSl^  ^^n/  1821,  the  vessel  sailed  from  Kingston,  on  the 

v^"i^^'  ^^y*g®  insured,    having  on  board  a  cargo  of  cotton^ 

cargo  bad  been  coffee,  sugar,  hides,  and  other  goods,  shipped  by  va- 

lo  wetted  by 

sea  water  that     riotts  persons  for  consignees  in  England,  with  bills  of 

it  could  not  be    , 

reshipped  with-  lading  in  the  usual  terms ;  but  a  plank  having  started  in 
^tionfw)?esfl  violent  weather,  the  ship  was  obliged  to  put  bade  to 
s^praceas^whSi  Kingston,  when,  after  a  survey,  it  was  found  necesntjr 

udn^  uTJ^  ^  '•"^  *®  ^^^^^  ^^  *®  ^^ff^*  ^^^^  ^^^  therrfhw^ 
•el  SIX  wedcs,     done^  and  the  accident  was  repaired,  but  part  of  tite 

and  liave  been  ^  * 

attended  with 

expence  equal  to  the  freight.     Under  these  circumstances  the  roaster  sold  these  goods,  umA 

finding  he  could  not  obtain  others,  he  saQed  on  his  Toyage,  and  arri¥ed  at  his  port  of  dmA^ 

ation  with  the  rest  of  hit  cargo.     The  master's  proceedings  were  such  as  a  prudeni  nwB 

uninsured  would  ha^e  adopted  :  Held,  that  the  underwriters  were  not  liable  for  tbe  lo«  of 

the  freight  of  these  goods. 

19  ctago 
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cargo  liad  been  so  wetted  by  sea  water^  in  consequence  1885. 
of  the  starUng  of  the  plank,  that  it  could  not  be  jce-  mm^ 
shipped  without  danger,  from  ignition,  to  the  ship  and  ^^s&f^ 
the  rei^  of  the  cargo,  unless  it  underwent  a  process  of 
wadiiipg  with  fresh  water,  anid  then  drying  in  the  sun, 
which,  would  have  detained  the  vessel  six  weeks,  and 
been  attendedwith.expence  equal  to  the  frdght  Under 
these  drcumstanoes,  die  shippers  of  these  goods  refusing 
to  interfile,  but  approving  of  a  sale  by  the  master,  the 
master  sold  them,  and  finding  he  could  not  obtain  other 
goods  to  complete  his  caigo  in  any  reasonable  tinie^ 
and  being  pressed  by  the  shippers  of  the  rest  of  the 
cargo  to  proceed,  he  sailed  for  Liverpool,  carrying  with 
him  the  net  proceeds  of  the  damaged  part  of  the  caigo. 
On  arrival  at  Liverpoolj  he  paid  over  these  proceeds  to 
the  parties  interested  without  retaining  the  frei^t  of  the 
goods  sdd.  The  master's  proceedings  in  Kingston 
were  audi  bs  a  prudent  man,  fminsiired,  would  have 
adopted.  ThearUtrator  found  that  there  was  such  a  loas 
of  fraght  of  the  goods  so  sold  as  entitled  the  plaintiff 
t»  recover,  and  in  HiUmf  term, 

F.  Pdloek  was  called  upon  to  support  a  rule  which 
he  had  obtained  for  setting  aside  the  award.  The 
^pesdon  raised  is  of  the  first  impression,  and  certainly 
is  olie  of  great  importance^  as  by  the  decision  of  the 
aibitrator,  the  underwriter  was  made  liable  to  a  total 
loss  of  fireight,  the  goods  being  only  partially  injured, 
and  requiring  only  delay,  and  the  ship  continuing 
capable  of  earning  the  freight.  An  insurance  cm  freig^ 
is  a  peculiar  contract,  and  does  not  admit  of  a  par<^ 
tial  or  average  loss.  Such  a  claim  has  never  been  recog- 
nized.   The  insurance  on  freight  b  an  insurance  depend- 

Dd  4  ing 
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IS2S.       ing  on  both  ship  and  goods,  and  is  independent  of  any 
.  partial  loss  of  either.    The  underwriter  on  freight  cannot 

npiinsi  be  called  upon  to  contribute  to  the  repair  of  the  vessd^  to 
enable  her  to  earn  the  freight,  nor  to  the  expences  in- 
curred in  relation  to  the  ^oods,  in  order  that  they  may 
be  carried  forward*  His  liability  arises  only  upon  a 
total  loss  of  one  or  other  of  the  subjects  (ship  and  goods) 
insured  in  this  qualified  way.  It  b  true,  the  total 
loss  may  be  actual,  as  by  the  ship  or  goods  going  to  tlie 
bottom  of  the  sea ;  or  constructive,  as  where  a  ship  is  so 
injured  as  not  to  be  worth  repairing,  or  goods  are  so 
damaged  as  to  be  incapable  of  being  carried  on ;  but 
ttiat  was  not  the  case  in  this  instance.  The  ship  was  re- 
paired and  completed ;  the  voyage  and  the  goods  were 
capable  of  being  forwarded,  after  a  certain  process,  und 
they  required  only  a  little  time  and  expence.  It  might 
not  have  been  worth  while  for  the  captain  to  wait  finr 
this  particular  quanuty  of  goods ;  but  the  underwriter 
on  freight  does  not  guarantee  that  the  freight  shall  be 
worth  earning ;  but  merely,  that  neither  the  ship  nor  the 
goods  shall  be  reduced,  by  the  perils  insured  against,  to 
such  a  state,  that  the  freight  cannot  be  earned.  The 
case  of  Milles  v.  Fletcher  (a),  will  perhaps  be  relied  on  by 
the  plaintiff;  but,  in  that  case,  there  was  a  constructive 
total  loss  of  the  vessel,  and  the  admitted  consequence 
of  that  isj  that  the  underwriters  on  freight  are  liable^ 
It  is  dear,  that  if  the  vessel  alone  had  been  injured^ 
but  capable  of  repair,  die  underwriter  on  freight  would 
not  have  been  liable,  if  the  owners  of  goods  had  re- 
fused to  wait  till  the  ship  was  repaired,  and  had  taken 
their  goods  forward  in  other  vessels.     So,  if  the  vessel 


(a)  D9US*  231. 

had 
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had  been  uninjured,  but  all  the  goods  damaged,  8d        1S52& 
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as  to  require  a  delay,  which  would  consume  in  ex- 
pences  all  the  freight  to  be  yarned,  the  master  could  not  "ffonM 
have  sdled  without  the  cargo,  and  have  caHed  on  the  un- 
derwriters for  a  total  loss.  The  same  principles  aj^ly  to 
this  case  where  part  of  the  cargo  has  been  damaged.  The 
ship  continued  able  to  take  the  goods ;  and,  after  the  pro- 
cess of  washing,  the  goods  were  capable  of  being  taken ; 
but  it  was  more  convenient  not  to  wait  for  them.  Then 
shall  the  underwriter  on  freight  be  liable  ?  To  decide  so, 
ysfould  be  to  make  him  liable  for  every  damage^  and 
enable  the  master  to  turn  such  damage  into  a  total  lete, 
in  every  case  where  his  interest  required  it. 

Pari  contr^.  The  assured  claim  a  total  loss  of  the 
freight  of  part  of  the  goods ;  and,  in  order  to  recover, 
it  is  admitted  they  must  establish,  first,  that  there  has 
been  a  total  loss  of  that  freight,  and,  secondly,  that  it 
was  occasioned  by  perils  of  the  sea.  As  to  '  the  first 
point,  it  is  clear  that  no  freight  was  earned,  for  the 
goods  were  not  carried  on  the  voyage.  The  only 
question  b  as  to  the  second  point,  whether  the  loss 
was  occasioned  by  the  perils  of  the  sea.  The  ship 
and  cargo  were  both  injured  by  those  perils,  and  the 
consequence  was,  the  loss  of  this  freight:  for  it  is  an 
established  rule  in  the  law  of  marine  insurance,  that 
when  a  peril  insured  against  has  occurred,  tlie  under- 
writers are  liable  for  a  loss  arising  from  the  act  of  the 
assured  or  his  agent,  the  master  conducting  himself,  in 
consequence  of  that  peril,  as  a  prudent  man  uninsured 
would  have  done.  Such  a  loss  is  to  be  considered  as 
caused  by  the  original  peril.      That  is  laid  down  by 

Lord 
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1885^      lA^rd  Mam/lddj  ia  Milles  y.  Fletcher  {a).    The  case  it 
""'      is  in  poinV  for  that  was  an  insurance  on  the  freight^  as 

<MfM»       well  as  on  the  ship.     A  peril  insured  against  happened 
by  capture!  and  the  question  was,  what  was  the  loss  sus- 
tained in  consequence  of  that  peril?  and  it  was  decided 
that  the  loss  of  the  freight,  which  was  direcdy  occasioned 
by  the  act  of  the  captain,  in  selling  the  cargo  and  leav- 
ing the  ship  behind,  was  a  consequence  of  the  peril  in- 
sured against    The  same  rule  is  laid  down  and  ex- 
en^lified  in  the  case  of  Green  v.  The  Royal  Exchange 
Assurance  Company  {b).    This  rule,  therefor^  must  be 
considered  as  completely  established ;  and  it  is  a  reason- 
able rule,  for  no  other  will  give  a  complete  indemniQr 
to  the  assured.     The  underwriters  on  freight  must  be 
taken  tq  have  understood^  on  subscribing  the  policy,  that 
the.  assured,  whenever  a  loss  happened,  would  oon^- 
duct  himself  fidrly,  as  if  uninsured,  with  refereooe  to 
the  interest  of  all  concerned ;  and  not  that  be  would 
attend  exclusively  to  those  of   the  underwriters   on 
freight,  and  incur  an  unwarrantable  expence  for  the 
purpose  of  earning  it    Two  supposed  cases  have  been 
put  on  the  other  side :  one,  of  the  ship  being  damaged, 
and  the  goods  taken  back  by  the  owners ;  another,  of 
the  goods  being  so  damaged  as  to  require  a  delay  which 
would  cost  more  than  the  value  of  the  freight     The 
answer  to  the  first  case  is,  that  it  is  not  possible  to  con- 
ceive that  a  prudent  man,  uninsured,  would  have  given 
back  the  goods,  without  receiving  freight;  and  to  the 
second,  that  if  such  a  person  could  have  left  the  goods 
bdind,  the  underwriters  would  be  liable.    It  is  ad- 
mitted on  the  other  side,  that  there  may  be  a  total  loss 
of  fi^ht  to  charge  the  underwriter,  though  the  ship 

(a)  DougU  231.  (6)  1  Marsh.  447.  6  Tauni.  88. 

is 


IN  THE  Sixth  Yeah  of  GEOR6E  IV.  SM 


Hour 


is  not  lost ;  as  if  she  be  not  worth  repmring :  and  yet  it  IBSS. 
might  be  said  in  that  case^  as  wdl  as  this^  that  the 
nndeKyrriter  on  freight  had  nothing  to  do  with  the 
repairs  of  the  ship ;  and  that  the  lo^  was  occasioned 
by  the  de&ult  of  the  aissured,  in  not  incurring  die  ex^ 
pence  of  a  repair,  as  it  was  said  to  be  incurred  in  this, 
by  Us  not  choosing  to  incur  the  expence  of  delay.  The 
only  reasonable  mle^  which  will  secure  a  fiili  indemnity 
to  the  assured,  is,  diat  a  loss  occasioned  by  acts  sodk 
as,  in  the  ordinary  course  of  aflairs,  are  adopted  in  con- 
segoenoe  of  the  peril,  is  a  loss  occasioned  by  that  pent, 
and  that  the  underwriters  are  liable  for  it 

F.  Fdttoet  in  reply.  It  would  be  Tery  dangerons  to 
give  the  master  the  power  of  deciding  whether  it  was  the 
interest  of  all  parties  mt  to  wait.  In  the  cases  of  in* 
surances  on  dhip  and  goods,  or  both,  as  the  nndec^ 
wiiter  is  liable  for  repairs  of  the  shq>,  or  for  damage 
to  the  goods,  the  master  may  safely  be  entrusted  widi 
a  discretion  not  to  repair,  and  treat  it  as  a  total  loss, 
if  the  repairs  would  be  more  than  the  value  of  the  vessd, 
or  the  damage  to  the  goods  leaves  nothing  worth  pre- 
serving ;  but  the  reason  wholly  fails,  as  affiled  to  an 
insurance  oh  frei^t,  up<m  which  a  partial  loss  creates 
no  daim ;  and  it  would  be  most  dangerous  to  leave 
it  to  the  discretion  of  the  master,  who  would  have  to 
decide,  not  whether  the  underwriters  on  freight  should 
be  liable  for*a  total  or  partial  loss,  but  whether  he  should 
be  liable  at  all  or  not 

Cur.  adv.  vUU. 

The  judgment  of  the  Court  was  now  delivered  by 
Abbott  C.  J.,  who  after  stating  the  &cts  of  the  case, 

pro- 


400  CASES  tv  TRINITY  TERM 

1625»  proceeded  as  follows : — The  question  was,  whetlier  under 
^^^j[^  these  circumstances  the  underwriter  was  answerable 
agaUui       p^  ^^gf^  foy  ^jjg  freight  of  these  goods,  thus  relanded 

and  left  behind  ?  and  there  appears  to  be  no  case  or 
decision  exactly  in  point,  and  yet  such  an  occurrence 
must  probably  have  happened  many  times,  and  upon 
the  whole  we  are  of  opinion,  that  the  miderwriter  was 
not  liable  for  the  freight  of  these  goods^  It  may  be  very 
true,  thai  the  most  prudent  thing  for  the  master  of  the 
ship  might  be  to  leave  the  goods  behind,  and  sail 
without  them ;  but  it  does  not,  therefore,  follow  that  the 
underwriter  is  to  make  good  the  freight  thereby  lost. 
.  If  it  should  be  held  in  a  case  of  this  kind,  that  the  under- 
writer would  be  liable  to  make  it  good,  it  would  open  a 
temptation  to  the  master  of  a  ship  to  sail  away  under 
circumstances  like  these,  instead  of  stopping  until 
the  goods  could  be  reshipped,  which  would  be  very 
mbchievous.  We  think  inconvenience  would  result 
by  laying  down  a  rule  which  should  make  the  under- 
writer answerable  in  a  case  of  this  kind.  It  is  very  proper 
that  the  master  should  exercise  a  discretion  whether  it 

• 

be  more  fit  to  leave  the  goods  behind,  and  give  up  the 
value  of  the  freight,  than  to  bring  them  home.  But  ti 
by  no  means  follows  as  a  consequence  that  if  he  does  in 
tlie  sound  exercise  of  his  discretion  leave  part  of  the 
goods  behind,  and  his  owner  thereby  loses  freight  pro 
tanto,  that  he  can  throw  that  loss  on  the  underwritttr. 
Thb  being  the  opinion  of  the  Court,  the  rule  mu^  be 
made  absolute  for  setting  aside  the  award. 

Rule  absolute. 
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Palmer  and   Another  against  Forsyth  and  wednetdm,, 

°  June  22d. 

Bell. 


ARCHBOLD  shewed  cause  against  two  ruleS)  one  a  cause  am- 
r  %•  •.    i*i    1  »      not  be  remoTed 

lor  qtmshmg  a  writ  of  liabeas  corpus  cum  causa,  the  bj  iiab.  corpus 
other  for  quashing  a  writ  of  certiorari  and  i*eturn  which  ^iniSiM^ccwiirtl 
hod  issued  in  this   case,  and  for  a    procedendo,      Jf^  f^SHJil'u^* 
appeared  by  the  affidavits,  tliat  an  attachment  issued  oat  tually  orcon- 

*  *  "^  •tnictlTely  lo 

of  the  Court  of  Pleas,  at  Berwick^  at  the  suit  of  the  ^^^J* 

Where  s  ocp- 

pkuntiffi  in  the  following  form,  directed  to  the  Serjeants  tlorari  imied  \o 
at  mace  of  that  court.    '^  Arrest  the  goods  of  T.  Forsythe  ttom  n  iafcrior 
and  T.  Belly  in  an  action  upon  the  case,  at  the  suit  of  eonrt  bekm  n- 
Palmer  and  A.B.to  their  damage  2001.    Take  good  ^^^^SS! 
bail  for  162/.  2s.  SdJ'    Bail  was  taken  in  the  following  2Si  toS*tfct 
form,   "In  the  Court  of  Pleas,  Benmck.    Palmer  and  ^"P^ 

'  ^^  Um  wnt  and 


A.  B.  plmntiffi,  and  Forsythe  and  BeU  defendants.     Bail  '^*^?*f "^ 
for  the  defisndants,  J.  M.  G.  M..^    A  writ  of  habeas  ccdnido. 
corpus  cum  causa,  issued  on  the  iSth  of  Aprils  the 
return  to  which  set  out  the  attachment  and  bail-piece,  and 
stated  that  at  the  next  court  after  the  bail,  a  plaint  was 
entered,  and  that  the  defendants  had  not  been  otherwise 
in  custody.      On  the  20th   of  Aprils  and  before  the. 
return  of  the  habeas  corpus,  a  writ  of  certiorari  issued, 
directii%  the  Mayor,  &c.  of  Berwick  to  send  to  this 
court  ^  the  plaint,  with  all  things  touching  the  same,  fully 
and  intirely  as  it  remains  in  court"    The  return  set  out 
copies  of  the  attachment,  bail  piece  and  plaint,  and 
then  proceeded,  *<  and  so  the  said  precept,  action,  bail 
piece  and  plaint,  are  still  remaining  in  the  said  court 
undetermined,  and  this  is  the  tenor  of  the  record  and 

process 
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18S5*  prooesB  of  the  said  pbunt.  It  was  sworn  to  be  the 
practice  in  the  Court  of  Pleas  at  Berwick^  that  when 
goods  are  attached  and  bail  is  given,  the  goods  are  re- 
tomed  to  the  defendant,  and  not  to  the  baiL  No  i^pear- 
ance  is  entered  for  the  defendant,  and  on  final  judgment 
execution  issues  against  the  goods  of  the  defendant  and 
the  persons  of  the  bail,  not  against  the  person  of  the 
defendant,  over  which  the  bail  have  no  power.  When 
goods  are  attached,  the  defendant  cannot  discharge  them 
by  surrendering  himself  to  prison.  Against  the  rule  for 
quadiingthe  writ  of  habeas  corpus,  it  was  contended 
that  as  it  appeared  by  the  bail  piece,  that  bdl  was  given 
fin:  the  defendant,  he  was  constructively  in  custody,  and 
that  consequently  the  proper  mode  of  removing  the  capse 
was  by  habeas  corpus.  lAbboU  C.  J.  It  ^ipeared  that 
the  effect  of  giving  bail  was  to  release  the  goo^  and 
that  the  bail  had  no  power  at  all  over  the  bo^y  ct  the 
defendants;  the  case  is,  therefore^  like  that  of  Aft^^/7 
V.  Mitcheson  (a),  and  the  writ  of  habeas  corpus  must  be 
quashed.]  Then  the  certiorari  must  be  propor^  Ittid  al 
aU  events  a  procedendo  cannot  be  awardedf  for  the 
record  having  been  removed  into  this  courl^  ciaiiiDt  be 
sent  back  to  the  coiut  below. 

G.IL  Cross  contrk.  The  certiorari  issued  before  the 
habeas  corpus  had  been  returiied,  that  was  irregular  and 
a  sufficient  cause  for  quashing  the  writ ;  but  the  return 
is  also  irregular,  the  record  itself  has  not  been  returned 
but  merely  copies  of  the  different  proceedings. 

Per  curiam.  The  case  of  Mitchell  v.  Mitc7ie&m  \b 
decisive  as  to  the  writ  of  habeas  corpus.     The  writ  of 

(a)  IB.^CSli. 

certiorari 
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cenionuj  most  alio  be  quashed,  because  itlias  been  im-  I8S& 
properly  retorned.  A  oopy  only  of  the  record  has  been 
fettmed,  instead  of  the  record  itsd£  It  is  said  that  a 
procedendo  cannot  be  awarded,  because  a  reocMrd  once 
removed  cannot  be  sent  back,  but  the  record  has  not 
ben  removed,  both  roles  must  therefiMre  be  made 
ibsotote. 

Rules  absoluteL 


Pa] 
FoasHsi. 


Bevan  against  Jonss,  Esq.  jredmefdm^, 

rvBCLARATION  stated  that  one  Sophia  Sanden  ^^?*^ 
hereMfaee^  to  wil,  on,  &C;.,  was  indebted  to  the  agnSMtiM 

nuniiil  fo/t  m 

plaintiff  in  the  som  of  S00{.  in  respect  of  certain  causes  wenpeaUifdl 
of  aetion  before  then  aocroed  to  him  the  plaintiff;  and  wwamrtid 
being  so  indebted,  the  plaintifl^  for  recovery  of  the  ^ttSbirwwd* 
debt,  to  wit,  im,  &c.  sued  and  prosecoted  out  of  the  ^  inbifofvl 
Court  cyf  £  A  a  special  capias  ad  respondendum,  {^.f^^^* 
directed  to  the  sheriff  of  Middlesex^  by  which  said  writ  P^^.^^^ 

^  record  of  the 

4be  sheriff  was  commanded  to  take  the  said  Sophia  reoogniiMieo,*' 

that  8,  SL  wat* 

Sanden^  &c.  and  her  safely  ke^  so  that  he  might  have  rendered  in 
Jadt  body  in  fifteen  days  of  Easier  before  our  Lord  the  UJlrad after- 
£il|g,  to  answer  the  plaintiff  in  a  plea  of  trespass  on  the  Held,  Ou^iSe' 
^casc^  opcm  certain  promises  therein  mentioned,  to  the  ^o^  to^pfUe 
«lalBage  of  plaintiff  of  200/^  as  it  was  said,  &c. ;  which  ^^/^ 
«aidl  writ  was  duly  marked  and  endorsed  for  bail  for  ^«g<^  •^ 

^  that  the  aTer- 

ISMi  and  upwards,  and  was  delivered  to  the  sheriff  of  mentwasnot 

made  out  bj 

^MidHmx  to  be  executed;  that  the  sheriff  arrested  the  tbe production 

of  the  filaKr*! 

boolcy  the  entry 
%liercin  importing  that  tbe  recognizance  was  tal^en  before  a  single  jodge»  an  eiamined 
«ap]r  of  the  entry  of  the  recognizance  of  bail,  staling  that  the  rwweniiice  was  taken  be- 
Cnre  the  Court  at  WaimmUer^  having  also  been  gi?en  in  evidence. 

said 
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18S5b        said  S.  Sanders^  and  detained  her  in  custody  for  the 
"        cause  aforesaid,  and  took  bail  for  her  appearance ;  that 

mfabat  afterwards,  and  whilst  the  said  plea  was  pending  in  the 
said  Court  of  K.  B^  to  wit,  at  the  return  of  the  said 
writ  in  the  same  Easter  term,  in  the  5th  year,  &c.,  before 
Sr  J.  Bayley,  Knight,  on^pf  the  justices  of  the  said 
Court,  &c.,  came  Charles  Jtlatck  and  William  MiUer^ 
in  their  proper  persons,  and  then  and  there  acknow- 
ledged themselves,  and  each  of  them  did  acknowledge 
himself,  to  owe  to  the  said  plaintiff  the  sum  of  258/.,  and 
then  and  .there  did  consent  for  themselves,  and  each  for 
himself  and  their  heirs,  that  the  said  sum  should  be 
made  of  their  lands  and  chattels,  and  levied  to  the  use 
of  the  said  plaintiff,  upon  the  condition  that  if  judgment 
should  happen  to  be  given  in  the  said  Court  for.  the 
plaintiff  against  the  said  S.  Sanders  in  the  said  plea,  that 
then  the  said  S.  Sanders  should  pay  and  sadsfy  all 
such  damages,  &c.  or  render  herself,  &c.,  as  In^  the 
record  of  the  said  recognizancef  S^c.  more  JviUy  op- 
pearsi  that  on  the  13th  day  of  May^  in  the  said 
Easter  term,  &c.,  tlie'said  S.  Sanders  surrendered  her* 
self  in  discharge  of  her  s^id  bail,  at  the  suit  of  the 
said  plaintif]^  in  the  plea  aforesaid  ;  and  was,  there- 
upQn,  committed  by  Sir  Charles  Abbott^  Knight,  8cc. 
to  the  custody  of  the  marshal,  &c.,  there  to  remain,  8cc^ 
as  by  the  record  of  the  said  surrender,  now  remaining 
in  the  said  Court,  more  fully  appears.  The  declaration 
then  alleged,  that  the  defendant  suffered  the  said  & 
Sanders  to  escape.  Plea  not  guilty.  At  the  trial  befm 
Abbott  C.  J.,  at  the  Middlesex  sittings,  after  last  Mickad^ 
mas  term,  the  plaintiff  proved  the  issuing  of  the  writ 
as  stated  in  the  declaration  and  die  arrest,  and  an  ex 
amined  copy  of  the  entry  of  the  recognizance  of  bai 

18  statii 
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^taon^  that  the  recognizancse  was  taken  before  the  Court  1B25. 

at  WestmitiUer*     Aii  objection  being  madcp   that  this  — — 

di4  not  sustain  the  allegation,  that  the  recognizance  was  ogainA 


^ken  before  a  judge  at  chambers ;  the  plaintiiFproduced 

thfi  blazer's  book,  from  which  it  appeared,  that  Charles 

Hoick  and  William  Miller  became  bail  above,  and  that 

entry  imported,  that  the  recognizance  was  tak^i  before 

}k  single  judge;   and  it  was  proved,  that    where  bail 

is  so   taken,  before  a  judge    at    chambers,  the    entry 

of  the  recogni^nce  states  it  to  have  been  taken  before 

Jthe  Cojirt    On  the  part  of  the  defendant  it  was  still 

otje($ed,  that  the  plaintiff  was  bound  by  the  allegation 

in  bia  declaration,  to  prove  a  recognizance  of  bail,  taken 

l^gfilire  Sir  J,  Bayley  at  chambers.  The  liOrd  Chief  Justice 

xeserved  the  point ;  and  the  plaintiff  obtained  a  verdict* 

^  rule  nisi  for  entering  a  npnsuit  having  been  obtained 

In  Hilary  term, 

Scarlelt  a^d  Chitty  now  dhewed  cause.  The  variance 
R  H  diis  case,  between  the  statement  and  the  proof  of  the 
x^node  in  which  bail  was  given,  is  not  a  sufficient  ground 
enterii^g  a  non-suit  The  substantial  allegations 
'ere,  that  bail  was  given,  that  S.  Sanders  was  rendered 
discharge  of  her  bail,  and  afterwards  escaped* 
"^li^hether  bail  was  put  in  before  a  judge  at  chambers,. 
<>^  in  court,  the  result  was  the  same ;  and,  therefore, 
^-l^€  all^;ation  that  bail  was  put  in  before  a  judge  at  cham-^ 
was  satisfied  by  the  filazer's  book,  which  shewed 
bail  had '  been  put  in  before  a  single  judge ;  it  was 
^^ot  necessary  to  produce  a  recognizance,  purporting  to  be 
^^en  before  him.  The  statement  of  the  place  where  bail 
'^as  put  in  was  surplusage,  and  not  matter  of  description; 
*^  Was,  therefore,  unnecessary  to  prove  \UWigl(nj\.Jones[a\ 

(a)  5  Easti  440, 

Vol.  IV.  E  e  Pu^'cell 


JoHIEf. 


Jovo. 
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J 825.  PurceU  v.  M^Namara  (a),  PhiUips  v.  SAow  (6),  Diaper 
•~"~  V.  Garratt.  (c)  It  will,  perhaps,  be  urged,  that  the 
flfMMi  plaintiff  is  bound  by  his  reference  to  the  record,  the  re« 
cognizance  of  bail  being  pleaded  with  a  prout  patet  per 
recordum  ;  but  that  reference  is  clearly  surplusage;  and, " 
in  a  very  recent  cas^  Stoddart  y.  Palmer  (r/),  it  was  held 
by  this  Court,  that  such  an  averment  did  not  bind  the 
plaintiff,  to  prove  that  which  was  surplusage. 

Campbell  contra.  It  must  be  admitted  that  if  the  al- 
l^tion  in  question  can  be  rejected  as  surplusage,  the 
ground  of  this  motion  fails.  But  it  cannot  be  Iso  re- 
jected, for  in  all  actions  against  officers  for  escapes,  it 
is  necessary  to  shew  how  the  party  came  into  custody. 
In  PurceU  v.  M^Namara^  Phillips  v.  ShaaOj  and  Sioddart 
V.  Palmer^  the  variance  was  merely  as  to  the  time  when 
the  judgment  was  obtained,  and  there  was  no  d^ 
scription  of  the  judgment  itself;  they  are,  therefore,  per- 
.  fectly  distinguishable  from  this  case.  In  certain  cases, 
bail  may  and  must  be  taken  before  a  judge  at  chambers, 
and  the  entry  of  the  recognizance  on  the  roll  would 
describe  it  as  so  taken.  An  •  elitry  of  a  recognizance 
describing  the  bail  as  taken  before  Mr.  Justice  BayUy 
would  have  supported  the  allegation  in  this  case,  which, 
therefore,  cannot  be  supported  by  an  entry  of  a  recog- 
nizance before  the  Court  at  Westminster.  In  fVigley  v*. 
Jofies  (^),  the  commitment  was  on  mesne  process  only^ 
Here  it  was  essential  for  the  plaintiff  to  shew  how  thc^ 
prisoner  came  into  custody ;  the  proof  did  not  support? 
the  allegation,  and  as  the  subsequent  allegations  de-^ 


(fl)  9 East,  157.  (d)  ^B.^C,  2. 

(6)  4  J?.  4-  A.  455.  (e)  5  East,  44a 

(c)  2S.ia2. 
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l^ended  upon  it,  the  Tariance  is  fetal,  Webb  ▼.  Heme  {a\        1B25. 

Cur.  adv.  VUU.  agamtt 


Batlby  J.    This  was  an  acdpn  against  the  marshal 
fi>r  all  escape.     The  declaration  stated,  that  a  debtor 
liad  been  arrested  and  gave  bail  to  the  action,  and  after- 
wards surrendered  in  discharge  of  her  bail,  and  was 
thereupon  committed  by  my  Lord  Chief  Justice  to  the 
custody  of  the  marshal.  In  the  statement  of  giving  bail 
to  the  action,  the  allegation  was,  that  the  bail  came  be* 
fore  m^  at  my  chambers,  in  Serjeants  Inn,  and  ac- 
knowledged to  owe  a  sum  of  money,.  258/,,  upon  con- 
dition, that  if  judgment  should  happen  to  be  giyoi  fi>r 
the  plaintiff,  the  defendant  should  pay  and  satisfy  all 
damagest  or  render  herself  to  the  marshal.     And  this 
aIlq;ation  was  followed  up  by  an  averment  prouipatet 
perrecordami  plea  of  not  guilty  was  pleaded.    Upon 
the  trials  the  plaintiff  produced  the  entry  of  a  recogni- 
zance  of  bail^'and  the  entry  of  special  bail  in  the  Blazer's 
book  to  verify  this  all^adon.     But  the  former  imported 
not  that  the  recognizance  was  taken  before  me,  at  Ser^ 
jeanfs  Inth  but,  in  court  at  Westminster,  and  thei  latter 
imported  that  bail  was  put  in  before  me,  but  did  not  state 
whether  it  was  put  in  at  chambers  or  in  court    And  on 
motion  for  a  nonsuit,  the  question  was,  whether  this  was 
evidence  to  support  the  averment  in  the  declaration.  There 
was  other  evidence  to  shew,  that  upon  a  recognizance 
taken  before  a  judge  at  chambers,  it  was  the  course  of  pro- 
ceedlni;  to  enter  it  as  if  it  were  taken  in  Court.    It  was  not 
diluted,  but  that  this  was  an.  essential  part  of  the  plain- 
tiff's case,  ^or  though  the  debtor  was  committed  by  the 

Lord  Chief  Justice,  the  validity  of  that  commitment  de- 

*   .  •    •  •'  . 

(«)  1 S.  i  P.  281.  (W  3.A  4  P.  -«  «• 
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noe,  peoded  on  the  previous  allegation  that  hail  above  was  put 
in ;  for  until  that  was  put  in,  there  could  be  no  render  in 
discharge  of  bail,  and  no  valid  commitment.  The  point 
insisted  on  was,  that  the  all^ation,  as  to  the  recognizance 
of  bail,  was  matter  of  inducement  only,  and  that  the  plain- 
tiff was  at  liberty  to  prove  by  evidence^  dehors  the  recog- 
nizance,  that  it  was,  in  fact,  taken  before  me  at  chambers, 
and  that  the  course  of  the  Court  was  to  enter  them  as 
if  taken  in  court  PurceU  v.  M*Namara  (a),  and  Siad~ 
dart  v.  Palmer  (&),  were  relied  upon.  The  first  of  those 
cases  was  an  action  on  the  case  for  a  malicious  prosecu- 
tion,  and  it  wlis  held  not  to  be  necessary  to  prove  the 

• 

exact  day  of  the  plaintiff^s  acquittal,  as.  laid  in  the  de- 
claration, inasmuch  as  it  appeared  to  have  be^i  before 
the  action  brought ;  and,  therefore,  that  a  variance  in 
that  respect,  between  the  day  laid  and  the  day  stated 
in  the  record,  which  was  produced  to  provcf  the  ac- 
quittal, was  not  material.  In  the  latter  case^  the  ac- 
tion was  for  a  false  return  to  a  fieri  facias^  and  the 
declaration  stated  that  the  plaintiff  in  Trinify  term^ 
2  G.  4.,  by  judgment  recovered,  a$  appears  by  the  reeordy 
and  the  proof  was  of  a  judgment  in  jEos^er  term,  $G*^; 
and  this  was  held  to  be  no  variance,  because  the  aver- 
ment, as  appears  by  the  record^  was  surplusage,  and  might 
be  rejected,  inasmuch  as  the  judgment  was  npt  the  found- 
ation of,  but  mere  inducement  to  the  action.  To  those 
cases  we  readily  subscribe.  But  do  they  lead  to  a  con- 
clusion in  favor  of  the  plaintiff  in  this  case  ?  Whetfaier 
the  acquittal  was  at  one  time  or  another,  it  was  equally 
an  acquittal,  and  whether  the  judgment  was  of  one  ten 
or  another,  it  was  equally  a  judgment  But  wliedv 
this  be  or  be  not  a  recognizance,  depends  upon  the  qui 
tion,  whether  the  acknowledgment  was  made  bdbn 

(a)  0  Edit,  157.  {h)  3B,iC2. 

compf 
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competent  triiMinal.     A  jud|;e  is  competent  to  take  it^,       1895^ 
and  the  Court  is  oompietent  to  take  ity  but  it  might  be  • 

Bbvav' 

taken  either  by  the  Judge  or  by  the  Court,  and  it  is  afrain$i 
essential  to  state  that  it  was  taken  before  the  one  or 
the  other.  There  is  a  difference  in  efifect  between  a 
recognizance  taken  in  court  and  one  taken  before  a 
judge  at  chambers,  for  the  scire  iacias  in  the  formei'  case* 
must  be  in  the  county  in  which  the  Court  sits ;  in  the  latter- 
it  may  be  either  in  that  county,  or  in  the  county  in  which, 
it  is  taken,  Hall  v.  Winc^ld{a\  Kenny  v.  Thornton,  {b): 
In  the  cases  relied  on  by  the  plaintiff  there  was  nothing 
new  introduced  in  tHe  evidence^  there  was  only  a  failure  of 
proving  a  non-essential  description;  but  in  this  case  there 
must  be  the  introduction  of  new  matter  to  prove  an 
esseiftial  and  indispensable  fact.  Although  a  recognisance 
in  diis  CcNirt  is  not  considered  a  record  until  it  is  entered^ 
as  appears  by  Shuttle  v.  Wood  (c),  yet  when  entered  it  is 
a  recognizance  from  the  first  acknowledgment,  and,  as  9 
record,  from  that  time  binds  person  and  lands.  That  is  laid 
down  in  Hall  v.  WinckfieUL  (i)  Then  the  only  possible 
evidence  of  it,  is  the  record,  and  no  extrinsic  evidence^ 

<an  be  resorted  to,  to  prove  a  record,  mudi  less  to 
<ontradict  it.  If  evidence  were  allowed  to  be  given  by 
the  filazer*s  book,  that  bail  was  put  in  before  the  Judge 
«t  chambers,   it  would   be   necessary   to  go  further, 

4Uid  give  parol  evidence  of  what  was  done  in  each  case^ 
to  shew  what  were  the  terms  of  the  recognizance,  ao^ 

^x>rding  as  the  action  was,  by  original  or  not     The. 

I^ook  mentions  the  word  bail  (e),  but  can  the  Court  takq 

^lotice  of  the  meaning  of  the  word  *bail?'    Unless  they^ 

(a)  ITo&aH,  195.  tO  SaUcdd.S^i. 

(»)  3  nr.  m.  768.  (rf)  Hijbart,  195. 

(c)  The  form  of  Uie  entry  in  the  filagen  book  is  as  follows : 
*^«keii  and  acknowledged  (      A.  B,  is  delivered  to  baS  to  C*  D*  and  B,  F^t 
^fine  me.      /.  Bayfey,    \  at  the  suit  of  G*  H* 
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1835*  can,  there  most  be  parol  evidence  given  of  what  the  re^ 
cognizance  was,  therefore  it  would  be  in  part  proved  by 
parol.  In  the  cases  cited  the  records  produced  supported 
the  allegation,  because  it  made  out  the  whole  that  wa& 
alleged,  except  an  immaterial  part  which  might  be 
rgected  as  surplusage,  and,  therefore,  required  no  proof. 
But  in  this  case  the  entry  of  the  recognizance  did  not  sup- 
port the  allegation,  for  it  varied  from  it  in  a  very  essentia) 
particular,  the  aUegation  was,  that  the  recognizance  was 
entered  into  before  me  in  London  at  my  chambers.  The 
record  which  was  produced  in  evidence  purported  that  it 
was  in  the  court  at  Westminster.  The  rec6rd  produced, 
therefore,  does  not  support  the  aUegation,  but  contradicts 
Tt,  and  the  parol  evidence  contradicts  the  record  produced, 
for  it  is  to  shew  that,  though  it  purported  to  be  taken  in 
eourt,  it  was  not  taken  in  court,  and  that  purporting  to- 
be  taken  where  the  court  sat,  it  was  not  taken  there,  but 
m  London.  Shuttle  v.  Wood  (a),  in  Salkeld  564.-659  and 
6th  Mod.  42.  is  exactly  the  converse  of  this,  and  there 
the  variance  was  held  to  be  fatal.  It  was  an  action  of 
debt  on  a  recognizance.  The  recognizance  was  stated 
to  have  been  taken  in  the  Court  of  Common  Pleas, 
before  the  Lord  Chief  Justice  and  his  companions.  The 
defendant  pleaded  nul  tiel  record.  The  record  produced 
imported  that  the  recognizance  was  entered  into  before 
Mr.  Justice  jVm7,  at  his  chambers  in  Serjeants*  Inn^ 
London^  and  by  him  brought  into  court,  and  whether 
that  was  a  failure  of  the  record  was  the  question.  It 
was  argued,  that  it  was  the  constant  practice  of  the 
Court  of  Common  Pleas,  for  above  twenty  years,  to 
recite  recognizances  taken  at  the  Judges'  chambers  a 
taken  in  court,  hyxt  Holt  Chief  Justice  answered,  "The 
they  must  make  their  entry  so,  or  else  their  usage 

(a)  By  the  names  of  Chetlt^  ▼.  Wood* 
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contrary  to  law.  Here  the  entry  is  made,  that  the  re-  }S2S* 
cognisance  is  taken  in  London  before  a  judge  in  his  chani-  -— — 
bers ;  and  it  was  held  by  the  whole  Court,  that  there  ^a^n 
was  a  fiital  variance."  The  only  difference  between  that 
case  and  this  is,  that  the  recognizance  was  the  gist  of  the 
acdpn,  and  here  it  ia  inducement  only;  but  though  it 
was  inducement  only,  it  was  an  essential  allegation,  and 
required  proof;  and  as  the  entry  ^of  record  is  the 
only  possible  evidence  of  it,  whether  it  is  a  substan- 
tive allegation,  or  whether  it  is  only  inducement,  there 
was  a  fiulure  of  proo^  and  the  rule  for  a  nonsuit  must 
be  made  absolute. 

Rule  absolute  for  a  nonsuit 


Harris  against  Saunders.  ^!^u 


ASSUMPSIT  on  a  judgment  obtained  in  Hilaty  term  a  judgmtnt 
obtained  in  one 

1821,  in  the  Court  of  Common  Pleas  m  Ireland,  of  tbe  superior 
The  plaintiff  baving  obtained  a  verdict,  a  rule  nisi  had  land  since  the 
been  obtained  for  arresting  the  judgment,   upon  the  ^^^^^  ]„  j^„^ 
ground  that  since  the  union  assumpsit  would  not  lie  on  J^^^*"},**" 
«iy  such  judgment  ^^^': 

judgment. 

Martyat  and  Selwyn  shewed  cause.  Assumpsit  is 
maintainable  on  a  foreign  judgment,  Crairfordv.  Whittal 
(a\  Bowles  v.  Bradshaw  (6),  Plastam  v.  Van  Uxem.  {c)  The 
question  is,  whether  since  the  act  of  union  a  judgment 
obtained  in  Ireland  is  a  record  of  this  country.  By  the 
act  of  union  39  &  40  G.  3.  c.  67.  "  all  laws  in  force  at 
the  time  of  the  union,  and  all  courts  of  civil  and  eccle- 

(o)  Dovgias,  4.  (6)  5.  W  »*• 

E  e  4f  ^iastical 
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I825«        siastical   jurisdiction  within   the  respective   kingdomsTi 
,'  shall  remain  as  now  by  law  established  within  the  re- 

agahut  spective  kingdoms,  subject  only  to  such  alterations  and 
regulations,  from  time  to  time,  as  circumstances  appear 
to  the  parliament  to  require."  Since  the  union  with  Scat'* 
land  and  Ireland  assumpsit  has  been  frequently  brought 
on  Scotch  decrees  and  on  /m&  judgments.  In  VaugAan  v. 
Plunkeft  (a)  assump^t  was  brought  in  this  country  on  a 
judgment  obtained  in  the  Court  of  Exchequer  in  Ireland^ 
and  Chambre  J.  reserved  the  point,  whether  since  the 
union  a  judgment  obtained  in  Ireland  was  a  record,  but 
the  defendant  acquiesced  in  the  verdict  found  against  him.> 
In  Collin&  v.  Lord  Mathers)  {Jb)y  the  question  was  not  de- 
cided. The  Court  gave  judgment  on  the  ground  that 
the  plea  ought  to  have  concluded  to  the  country.  But^ 
assuming  that  debt  may  be  maintained,  it  does  not  fol- 
low that  assumpsit  will  not  lie.  It  is  not  necessary  to 
bring  debt  in  this  country  on  a  recognizance  of  bail  taken 
in  Ireland.  The  practice  of  bringing  actions  of  debt  updn 
such  recognizances,  probably  arose  from  the  necessity 
of  suing  in  that  mode  upon  recognizances  in  the  nature 
of  statute  staple  which  are  under  seal.  Debt  lies 
on  all  contracts  for  the  payment  of  money,  but  assumpsit 
lies  on  almost  any  such  contract.  The  antecedent 
liability  on  the  judgment  is  a  good  consideration  for  a 
promise.  If  it  be  a  record,  still  it  is  to  be  proved  before 
a  jury  by  a  copy,  Collins  v.  Lord  Matheiv.  A  plain*' 
tiff,  therefore,  is  at  liberty  to  declare  either  in  assumpsit 
or  in  debt. 

Evans  contra.    Debt  is  the  proper  form  of  action  on  il 
I'ccord.    Comi/n's  Digest,  tit.  Debt.  A.  2.     It  lies  upon 

{a)  3  Taunl.S:'.  (^   5 /vrt5/,  473. 

a  judg. 
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a  jodginent  given  in  Iei  foreign  court.  But  in  that  c&se  1^5; 
the  judgment  is  not  a  specialty,  and  the  grounds  of  -*— 
it  nuqr  be  shewn  and  impeached  by  the  defend-  agamm 
ant.  The  question  is,  whether  since  the  union  a  judg- 
ment given  in  Ireland  is  a  record  of  this  country  ? 
The  only  instance  where  assumpsit  appears  to  have 
been  brought  on  a  judgment  given  in  Ireland  is  Vaughan 
V.  Phmkett  {a\  and  it  does  not  appear  what  ultimately, 
became  of  the  case.  There  may,  perha{>s,  have  been 
instances  where  assumpsit  has  been  brought  on  decrees 
of  the  courts  in  Scoilandy  but  no  objection  to  the  form 
of  actkm  having  been  taken,  they  do  not  decide  whist 
the  law  is*  In  Collins  v.  Lord  Mathew  (6),  this  Court 
intimated  a  clear  opinion,  that  since  the  union  the 
judgments  of  the  Irish  Courts  were  properly  pleadable 
as  records*  The  act  of  union  makes  Great  Britain  and 
Ireland  one  country,  and  a  record  of  one  part  of  the 
country  is  a  record  of  the  whole.  Walker  v.  Witter  ia 
an  authority  to  shew  that  nul  tiel  record  cannot  be 
pleaded  to  a  foreign  judgment;  and  Collins  v.  Lord  Ma^ 
theBD  shews  that  it  is  a  proper  plea  to  an  action  brought 
on  an  Irish  judgment  \^Abbott  C.  J.  Have  you  con- 
sidered whether  in  the  distribution  of  assets  a  judgment 
given  by  one  of  the  superior  Courts  in  Ireland  is  con- 
sidered entitled  to  priority  in  England  as  a  specialty  debt, 
or  a  mere  simple  contract  debt  ?]  In  Otuoay  v.  Ramsay  (c), 
the  question  was  mooted,  whether  an  English  judgment 
was  to  be  considered  as  a  simple  contract  debt  in  Ireldnd^ 
but  it  does  not  appear  to  have  been  decided. 


(a)  3  Taunt.  85.  {b)  5  East,  475. 

(c)  2Str,  lOOa  Vin.  At.  Ireland*  (E.)  pi.  5. 
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18S&  AUBOTT  C.  J.    There  is  anotber  diflkiilty  in 

case.  If  this  is  to  be  considered  a  judgment  in  this- 
country,  it  will  bind  the  land.  These  pcnnts  were  not 
considered  in  Collins  v.  Lord  Mathew.  The  act  of 
union  says,  '*  that  all  laws  in  force  fit  tlie  time  of  the 
union  shall  remain.''  Now,  before  the  union,  a  jud|^ 
ment  given  in  Ireland  would  not  bind  lands  in  this- 
coQntry.  To  hold  that  it  would  since  the  union,  would 
have  the  effect  of  altering  the  law.  '  Adverting  to  thoae 
consequences  as  at  present  advised,  we  think,  that  as- 
sumpsit will  lie^  but  as  these  points  may  have  come  upon 
the  defendant  by  surprise^  we  will  discharge  the  rule 
nisi,  giving  the  defendant's  counsel  a  few  days  to  eon* 
sider  these  points. 

The  case  stood  over  to  thb  day  when  the  Lord 
C.  J.  said,  that  since  the  argument,  Selwyn  had  fiir^ 
nished  the  Court  with  a  note  of  the  case  of  Otaxnf 
V.  Ramsay  {a\  by  which    it  appeared  to  have  been 

so 

(a)  Olway  ▼.  Jtamjoy,  S.  C,  ihortly  reported  in  9  Strange,  1090- 
14  Fmm',  569.  tit.  Ireland*  (B.)    B.  R.  Hil.  7.  10  6.  8. 

Error  from  the  Court  of  Xmg*s  JSenck,  In  IreUmdf  on  a  jii4gnMiit  jivcn 
in  the  Court  of  Common  Flees  there,  in  an  action  of  debt  brought  agaiut 
the  deflBndant  (who  was  made  executrix  to  her  hnsbend)  upon  a  judg- 
ment here,  to  which  action  defendant  pleaded  that  her  liuabaad  upon  tbair 
intermarrisge  entered  into  articles  with  trustees  to  leave  her  the  sum  of 
30001.  by  his  will,  and  gave  a  bond  for  the  performance  of  it,  and  that  in 
ftct  he  did  not  leave  her  SOOOf.  by  his  will ;  and  that  the  husband  in  his 
lifetime  confessed  a  judgment  upon  this  bond,  by  which  she  becana  en- 
titled to  thbSOOOC.,  and  that  she  bad  not  assets  ulura.  To  this  pka  there 
was  a  demurrer  and  joinder,  and  judgment  in  both  courts  there  given  Car 
the  defendant. 

Taylor  argued  for  the  defendant  in  error,  and  Chappie  Serjt.,  eontii. 

Lord  HAanwicKB  C  J.  said,  he  did  not  intend  to  give  any  opinioa  fi 
this  case,  but  as  it  was  to  be  argued  again,  be  would  break  tlM  dw 
little  for  the  better  information  of  those  who  were  to  speak  to  ft  wgfk 
In  this  cue  there  were  two  principal  questions :  — 

16  If*.  W 
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flolenmly  decided,   after  two  arguments;    that   before  1825* 

the  union,  a  judgment  given  in  England  had  not  the  HAREift 

force  and  effect  in  Ireland,  of  a  judgment  of  record  in  <wam<< 

that 


lit.  Whether  ao  action  of  debt  will  lie  in  Ireland  upon  a  jodgmeoC 
pven  in  a  saperior  court  in  JSngland  f 

Sd.  If  such  action  wiH  lie^  if  any  priority  or  preference  it  to  be  pten 
in  IrtUmd  to  a  judgment  obtained  in  En^Utndt  before  a  Judgment  ob- 
tained in  Irekmdt  or  Tioe  Yena  ? 

The  cases  dted  as  to  the  jurisdiction  of  counties  palatine  are  not  to  the 
present  purpose,  because  those  counties  are,  and  erer  were,  part  of  the 
kii^om  of  En^londt  whereas  Ireland  is  only  part  of  the  Crown  of 
England,     Nor  can  any  argument  be  drawn  in  this  dm  from  our  super- 
intending the  laws  of  Ireland^  because  they  are  only  considered  there  as 
coming  by  way  of  appeal.     For  as  Ireland  is  a  province  to  En^and,  mod 
consequently  is  subject  to  be  bound  by  our  laws,  and  is  so  bound  by  our 
Statutes  where  named  in  them,  it  is  necessary  that  Ireland  should  submit 
to  the  final  interpretation  and  judgment  of  this  kingdom*     And  the 
reason  is  because  that  the  power  of  giving  a  final  exposition  and  comlruC' 
turn  <f  a  law  it  equal  to  a  power  of  mating  it  t  for  in  such  a  case  Ireland 
nught  expound  the  law  as  they  pleased,  and  so  defeat  the  very  intention 
of  the  law-makers ;  wherefore  it  is  absolutely  necessary  that  the  kingdom 
of  England,  which  gives  laws  to  Ireland,  should  have  the  final  determin- 
ation of  those  laws.     But  this  is  an  action  of  debt  brought  in  Irtiand 
upon  a  judgment  given  in  En^nd,  which  juti^ment  given  in  England 
cannot  be  executed  in  Ireland,  becaute  we  cannot  tend  our  writ  to  the  ther^ 
m  Ireiandm     And  tbo  reason  of  a  judgment  given  hereupon  a  writ  of 
error  on  a  judgment  in  Ireland,  being  executed  in  Ireland,  is,  because  we 
can  from  this  court  certify  to  the  court  in  Irtiand  our  proceedings  here. 
And  a  judgment  in  England  cannot  bind  lands  in  Irtiand  because  we  can^ 
not  send  a  writ  to  the  sheriff  to  extend  lands  there. 

The  principal  doubt  in  this  case  is,  that  the  Courts  in  England  and 
Irtiand  proceed  in  lhi«  case  by  the  same  rules  of  law ;  and  therefore  it 
seems  hard  if  a  judgment  given  here  should  not  be  Rca  Judicata  in  Ire- 
land, For  in  proceedings  by  the  civil  law  vriiere  all  nations  proceed  by 
the  same  rules  a  sentence  given  in  one  nation  is  held  valid  by  another ; 
wherefore  a  sentence '  given  in  France  by  the  Court  of  Admiralty  there 
Ibr  the  condemnation  of  a  ship,  is,  by  a  proper  certificate  of  the  Court,  held 
valid  here.  So  I  shall  be  glad  to  have  it:  insisted  on  the  next  time  it  is 
argued,  what  credit  is  to  be  given  by  one  Court,  jto  the  acts  of  a  Court  of 
.another  nation,  proceeding  both  by  the  kaibe  hilcs  of  law.     It  is  very 

desirable 
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1825*        that  country.     The  effect  of  the  decision  was,  that  a 
judgment  in  one  country  was  not  to  be  considered  as  a 

Harris 

agaitui        matter  of  record  in  the  other ;  so  as  to  bind  hind,  or  to 

have 


desirable  in  such  case  that  the  judgment  given  in  one  kingdom  should  be 
considered  as  Res  Judicata  in  anotlicr. 

Then,  as  to  the  preference  of  those  judgments,  it  is  a  question  which 
much  ooncenis  hoth  Engtand  and  Ireland,     As  a  judgment  in  Englemd 
is  no  lien  on  lands  in  Irelandt  so  neither  can  it  bind  the  goods  and  chat- 
ties there ;  for  no  writ  can  be  sent  hence  to  the  sheriff  there  to  levy  them. 
Wherefore  it  seems  as  if  a  judgment  given  in  England  should  not  bav0 
the  same  power  and  equality  in  Ireland  with  a  judgment  given  there.    And 
suppose  an  action  of  debt  brought  against  an  executor  upon  a  judgment 
given  there,  is  that  executor  to  send  over  to  England  to  search  all  the 
courts  in  Wettminster  to  see  whether  any  judgment  is  given  against  his 
testator  there?  And  will  it  be  a  devastavit  in  him  if  he  does  not  do  it? 
A  debt  due  to  the  King  is  prior  to  any  debt  due  to  any  subject  in  En^nd, 
but  in  case  the  King's  debt  is  not  upon  record,  the  executor  naay  prefer 
the  subject's  debts  without  incurring  a  devastavit :  so  the  reason  teems  ta 
bold  in  this  case,  for  a  judgment  given  in  England  is  not  a  maUer  of  re- 
cord in  Ir^and, 

The  other  judges  said  nothing  to  it,  and  it  was  ordered  to  be  argued 
agaiuf 

Mich,  Term,  11  G.2, 

This  case  coming  on  again,  Seijt.  Parker  argued  at  great  length  for  the 

plaintiff,  and  Denison  for  the  defendant.     I^ord  Hard  wicks  C.  J.     I 

ihiDk  Ireland  must  be  considered  as  a  provincial  kingdom,  part  of  the 

dominions  of  the  crown  of  England,  but  no  part  of  the  realm.     It  is  « 

question  of  very  great  conaequeAce  whether  an  action  of  debt  wiU  lie  in 

Ireland  upon  a  judgment  given  in  England,     The  case  of  MutgrofH  v. 

Wharlon,  Yel,  218.,  seems  to  prove  that  actions  of  debt  upon  judgmentf 

must  be  considefed  as  a  local  matter.     So  does  the  case  of  Hall  v.  Wmck- 

fiddi  Hob,  195*     Nor  has  any  good  authority  been  cited  in  opposition  Iv 

these  cases,  only  the  anonymous  case  in  SalAeld,  209.,  and  Comb.  220.,  and 

Salk,  4o9.  contradict  that  case :   so  I  think  that  case  can  have  no  great 

weighL  ■    I  do  not  apprehend  that  the  want  of  jurisdiction  in  the  courta  of 

Ireland  need  have  been  pleaded,  for  in  England  these  courts  bavt  m 

general^jurisdictfon  over  the  whole  kingdom,  so  that  if  they  are  to  b« 

deprived  oih,  the  defendant  must  shew,  by  pleading,  that  he  has  a  rigfat  tQ 

be  sued  in  the  counties  palatine  or  elsewhere,  which  clearly  differs  front 

the  case  in  the  courts  of  Ireland.     Executors  and  administrators  muft  a% 

theur  peril  take  notice  o(  debu  that  arc  upon  record,  or  tl)cy  will  be  liable 

18  to 
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have  priority  as  a  specialty  d^bt.     He  then  asked  the  l$^f 

counsel  for  tlie  defendant  if  he  had  any  further  argument  ' 

to  urge  to  the  Court.  ngaimu 


Evans,    It 


^AVICMMUM 


to  a  derasUTit,  and  there  is  an  express  case  to  that  purpose  in  Cro.  EHg*  795^ 
Littleton  t.  HiUint,  where  upon  a  sdre  facias  against  executors,  ft  was 
held  immaterial  to  plead  that  they  had  no  notice  of  the  judgment.^  It  is 
certain  that  acU  of  parliament  made  in  England  do  not  affect  Xrdand» 
unless  it  be  particularly  expressed.  And  since  that  is  so,  it  would  be  verj 
strange  that  the  judgment  of  the  courts  here  should  aflbct  that  kingdom. 
If  they  wefe  to  do  so,  executots  and  admiaistraton  could  norer  salely  act 
Hie  case  in  the  Register  4J.  is  Tciy  extraotdinary.  The  distinctioa  take* 
is  rery  proper,  between  mandatory  writs  which  issue  to  all  inferior  courtsaod 
JoriscBctions  whatsoerer,  and  ordinary  or  remedial  writs  which  are  only 
for  tlie  benefit  of  the  sulject ;  and  this  ii  taken  notice  of  in  Vauglum,  5290. 
And  there  the  writs  t>f  error  are  held  to  be  an  argument  of  superiority, 
for  if  there  were  not  writs  of  error  from  an  inferior  or  proTincial  kingdom', 
as  Mtddnd  b  to  J^a^&md,  they  might,  by  expounding  and  inteipretlxig  the 
laws  afiar  their  own  manner,  render  them  ^te  ineffectual*  Thcia 
mandatory  writs  are  in  the  nature  of  prerogatire  writs. 

•  PaoamJ.  I  am  of  the  same  opinio*  in  regard  to  the  locality  of  acttoiia 
upon  judgments;  the  courts  of  Ireland, hane  records  of  their  own,  to 
which  any  of  the  subjects  of  that  kingdom  may  at  any  time  resort;  and 
therefore  they  must  take  notice  of  them :  bat  they  cannot  haTC  such  ae- 
cess  to  the  jodgments  of  these  courts  which  are  recorded  here,  and,  there- 
fore, I  think  they  cannot  be  obliged  to  take  notice  of  our  judgments;  when 
their  judgments  are  affirmed  here  by  writ  of  error,  they  are  put  in  axe- 
cntioo  there  by  writs  mandatory  to  their  judges,  and  are  executed  as 
judgments  of  Inland  affirmed,  and  not  as  judgments  of  this  Court.  Sup- 
posing the  record  has  been  transmitted,  I  do  not  see  how  it  would  be  a 
record  of  that  kingdom ;  and  if  it  be  not»  it  cannot  take  place  of  what  is 
already  a  judgment  there. 

PaosX  Ilhink  the  actions  brought  upon  judgments  must  be  local; 
and  as  this  has  been  determined  in  regard  to  the  different  counties  of 
£n^andt  sure  it  ought  to  hold  between  the  kingdoms  of  EngjUtnd  and 
IrdatuL 

CuATTLK  J.  it  the  plaintiff  cannot  recover  his  loss,  it  is  rery  hard ;  Ibr 
the  defendant  does  not  plead  that  she  has  administered  aU  the  effects  in 
hv  hands,  but  confesses  ihe  has  assets,  and  subqiiu  it  to  the  Court  bow 

die 
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18S5»  Evans.    It  must  be  admitted,  that  before  the  unioii>  a 

"'  judgment  obtained  in  one  kingdom  ivould  not  have  been 

ii^iui  considered  a  judgment  of  record  in  the  other.  But 
the  question  is,  whether,  the  two  countries  having  by 
the  act  of  union  become  one  kingdom,  a  record  of 
one  part  of  the  kingdom  is  not  a  record  of  the  whole  ? 
It  is  true^  that  an  article  of  the  union  declares,  that  all 
laws  then  in  force  are  to  remain  the  same ;  but,  before 
the  union,  assumpsit  woold  not  lie  on  a  record,  nor  will 
it  now.  It  certainly  has  been  the  practice  since  the 
union  to  declare  in  dd>t  on  an  Irisk  judgment ;  and  to 
plead  nnl  tiel  record.    Parkins  v.  Stewart,  (a) 

Abbott  C.  J.  We  do  not  say  that  the  action  of  debt 
may  not  be  maintained  on  an  JrtsA  judgment ;  but  if  it  be 
a  record  in  this  country,  it  must  have  all  the  consequences 
of  a  record;  it  must  bind  lands,  and  rank  as  a  spe- 
cially debt  in  the  distribution  of  personal  assets.  I 
have  enquired  of  a  very  learned  perscm,  whether  in 
marshaling  assets  it  is  considered  to  be  entitled  to  pri- 
only  as  an  English  judgment;  and  the  result  of  that 
enquiry  is,  that  it  is  not.  Upon  the  v^hole,  we  are  of 
opinion  that  the  rule  for  arresting  the  judgment  must  be 
discharged. 

*  Rule  discharged. 


abe  ahaU  dispoie  of  tliem.  This  debt  seems  to  be  of  such  a  nature  aa  eaa 
Iiaidly  be  sued  for  id  Ireland*  If  he  were  to  bring  an  original  adton 
there,  it  would  be  pleaded  in  bar  that  he  had  ahready  recovered  in  Mn^Umi, 
for  this  is  now  become  a  debt  upon  judgment  here,  which  before  was  dnly 
A  debt  upon  a  dmple  contract;  so  that  the  plaintiff  is  really  hi  a  Irant 
condition  by  reason  of  the  diligence  he  has  used  to  obtain  judgment  Ibir 
his  debt;  for  this  judgment  prerents  his  bringing  an  action  in  Ir^amd^ 
where  possibly  he  might  recover  his  debt. 

Per  Cur.  to  stand  osar. 
The  judgment  was  aftcrwaids  affirmed  in  JSatier  tarn,  11  G.  8.  irilbr 
cut  any  argument, 

(o)  9Prke,l. 
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1825. 


Taylor  against  Buchanan.  wiommh^t . 

T^EBT  for  goods  sold  and  delivered.     Pleas  nil  debet  An  inMlfCDi 
and  set  off.    At  the  trial  before  Littledde  J.  at  the  TZ^^^ 
sittmgs    after    Michaelmas    term    1824,    the  plaintiff  JJ^  |JJ|^'^ 


proved  a  debt  of  8/.  5s.  for  oats  sold  and  delivered  on  y^**y  •^^ 

*  hctfiDgofhifl 

the  31  St  May  1823.     The  defendant  proved  a  set-off  for  petition  by  tfa« 

oouit  for  relief 

medicines,  to  the  amount  of  44/.  185.  l\d.  The  plaintifl^  of  imolTcnt 

dcbton^  and 

in  reply,  put  in  his  discharge  by  the  Insolvent  Debtors'  whlio  bo  waa 
Court,  whereby  it  appeared  that  hb  petition  was  heard  priaoii  by  tboir 
on  the  10th  March  1823,  and  by  which  the  Court  ad-  ^'gf  ^* 
judged,  that  he  should  be  discharged  forthwith,  as  to  ^^^1^^ 
the  several  debts   specified  in  his  schedule^  except  a  J?J^^  only  to 
certain  debt  of  78/.,  fraudulently  contracted  with  one  theipodtc^ 
Charles  Mann  (not  the  defendant's  demand),  and  that  in  in  tbo  tdicdulo. 
respect  of  Mann's  demand  he  should  be  kept  in  prison 
for  nine  months.     Upon  the  production  of  the  plaintiff's 
schedule^  exhibited  in  the  Insolvent  Debtors'  Court,  it  . 
appeared  that  the  defendant's  demand  was  set  down  as 
amounting  to  8/.  05.  8 J.  only,  instead  of  44/.  185.  lie/., 
the  sum  proved.     Upon  this  the  defendant's  counsel 
insisted  that  the  plaintiff  was  not  competent  to  contract 
at  the  time  of  the  supposed  sale,  he  being  in  custody  at 
that  time  under   the  order  of  the  Insolvent   Debtors' 
Court    That  the  plaintiff's  discharge  (tould  only  extend 
to  the  sum  specified  in  the  schedule,  and  that  as  the  difr 
ference  between  that  sum  8/.  05.  8  J.  and  the  sum  proved 
44/.  185.  11(/.,    exceeded   the  demand  for  which  this 
action  was  brought,  the  plaintiff  ought  to  be  nonsuited* 
The  learned  judge  permitted  the  plaintiff  to  recover  a 
verdict  for  8/.  5s.y  with  liberty  to  the  defendant  to  move 

to 
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18^5.       to  enter  a  nonsuit  upon  any  of  the    different  points 
*— "■"       raised  at  the  trial. 

Taylor 

against  D.  F.  Jones  moved  accordingly  to  enter  a  nonsuit, 

and  contended,  first,  that  the  plaintiff  could  not  sue 
in  respect  of  a  contract  made  during  the  time  for  which 
he  was  remanded  by  the  Insolvent  Debtors*  CourU  This 
was  not  a  demand  for  the  labour  or  personal  earnings  of 
the  plaintiff  (a),  but  for  goods  sold  and  delivered ;  and  at 
the  time  of  the  alleged  sale,  the  plaintiff's  liberation 
bad  not  taken  place,  and  all  his  property  belonged  to 
the  assignees  under  the  Insolvent  Debtors'  Act*  The 
Court,  however,  referred  to  the  case  of  Kitchen  v« 
Barisch  (6),  and  said  that  in  the  absence  of  any  interven- 
tion by  the  assignees,  it  did  not  seem  to  lie  in  the  mouth 
of  the  defendant  to  resist  thp  claim,  on  the  ground  of 
the  incompetency  of  the  plaintiff  to.  contract,  and  they 
refused  the  rule  as  to  that  point  But  they  granted  him 
a  rule  nisi  upon  the  other  point,  viz.  whether  the  dis- 
charge of  the  insolvent  was  confined  to  the  amount  of 
the  debt  mentioned  in  the  schedule. 

Scarlett  and  Hutchinson  shewed  cause.  The  discharge 
by  the  Insolvent  Debtors'  Court  operated  as  an  ex- 
tinguishment of  the  whole  demand.  The  insolvent  acts 
take  fi'om  the  insolvent  the  whole^of  his  property,  to  be 
distributed  amongst  his  creditors,  and  their  plain  mean- 
ing is,  that  he  shall  be  discharged  fi*om  the  claims  of  all 
the  creditors   mentioned  in  his  schedule.      All  such 

* 

creditors  have  notice  given  to  them  in  pursuance  of  the 
provisions  of  the  Insolvent  Debtors'  Acts,  and  it  is  their  * 
own  fault  if  they  do  not  apply  to  have  the  amount  of 
their  debts  set  right,  provided  there  be  any  mistake  iir 

(<•)  Chippendale  t.  T^fnUnson,  Cooke's  B.  L,  431, 
(b)  1  East,  53. 

the 
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tbe  hi9olvem's  schedule,    for   b)'  the    I  Geo.  4i.  c.  119.        1825. 
s.  16.  any  opposing  creditor  may  require  that  it  shall  be       ^ 
referred  to  t^e  officer  of  the  Insolvent  Court  to  examine        agamH  ^ 

BOCRANAV. 

into  tbe  truth  of  the  prisoner's  schedule,  and  to  report 
to  the  Court  The  acts  of  narliament  intended  a  full 
discharge  to  the  insolvent,  and  it  would  be  hard  upon 
him  if  he  were  to  be  rendered  Kabie  at  a  subsequent 
period  for  the  difference  between  the  sum  specified  in 
the  schedule,  and  any  amount  which  any  of  his  creditors 
might  afterwards  establish  upon  a  trial. 

D.  F.  Jones  oontr^.    Tbe  hardship  is  not  upon  the 
insolvent  but  upon  the  creditor;  for  the  insolvent  faai 
the  power  of  preventing  any  difficulty,  but  l!he  cre- 
ditor has  not.     According  to  stat  1  Geo.  4.  c.  119.  s.  4»y 
the  prisoner's  petition  is  to  state   the  amount  of  tbd 
debts.    By  the  6th  section,  the  schedule  also  is  to  speciQf 
the  amount  of  the  debts  and  claims,  distinguishing  audi 
as  shall  be  admitted,  from  such  as  shall  be  disputed  by 
the  prisoner.     By  the  16th  section,  the  discharge  is  to 
specify'the  debts  to  which  such  discharge  shall  apply. 
The  dividend  is  to  be  accoitiing  to  the  sum  stated  in  the 
schedule,  and  the  judgment  as  to  the  future  effects  foUowjs 
in  the  same  way.     It  is  the  duty  of  the  prisoner  to  state 
the  full  claim  of  the  creditor;  he  need  not  admit  it,  but 
may  insert  it  as  a  disputed  claim.     The  notice  to  the 
creditor  specifies  no  sum,  and  even  if  it  did,  the  creditor 
would  have  no  remedy,  for  the  16th  section  of  the  1  Geo*4s. 
c.  119.  only  gives  power  to  opposing  creditors  to  guard ' 
against  collusion,  between  the  insolvent  and  a  particular 
creditor,  by  sifting  the  claims  admitted  in  the  schedule^ 
but  gives  no  power  to  the  opposing  creditor  to  increase 
the  amount  of  his  debt,  as  specified  in  the  schedule,  nor 
Vot.  IV.  F  f  does 
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1825*        does  it  give  any  power  to  the  Court  to  adjudicate  with 

_  respect  to  -any  excess  claimed  beyond  the  sum  which  the 

agamu        schedule  states.    The  power  intended  to  be  given  to  tlie 

Court  for  the  punishment  of  fraudulent  insolvents  woald 

be  defeated,  if  the  construction  contended  for  on  the 

part  of  the  plaintiff  could  he  allowed  to  prevail. 

Cur.  adv.  wit. 

Abbott  C.J.  now  delivered  the  judgment  of  the  Court, 
and  after  stating  the  facts  of  the  case,  proceeded  as  fol- 
lows: When  cause  was  shewn  against  the  rule  for  entering 
a  nonsuit,  there  was  one  point  upon  which  the  Court  took 
time  to  consider,  viz.  whether  the  discharge  extended  to 
the  whole  debt  due  from  the  insolvent,  or  only  to  sp  mueh 
as  was  mentioned  in  the  schedule?  If  the  whole  debt 
was  discharged,  then  the  plaintiff  would  be  entitled  to  re- 
cover, because  the  whole  debt  owing  by  him  which  was 
the  subject  of  set-off  would  be  extinguished ;  but,  if  the 
\  plaintiff  was  only  discharged  from  the  amount  men- 
tioned in  the  schedule,  which  was  8/.  O5.  8e/.,  then  there 
would  remain  a  set-off  to  the  amount  of  more  than  36/., 
and  as  that  sum  exceeded  the  plaintiff's  demand,  the 
plaintiff  ought  to  be  nonsuited.  By  the  statute  1st  G.  4>. 
r.  1 19.  sec.  4.,  the  prisoner  may  apply  for  his  dischai^ge, 
and  the  petition  is  to  state^  amongst  other  things,  the 
amount  of  the  debts  for  which  he  shall  be  detained,  and 
to  pray  a  discharge  from  custody,  and  to  have  liberty  of 
his  i^erson  against  the  demands  for  which  he  shall  be  in 
custody,  and  against  the  demands  of  all  persons  who  shall 
claim  to  be  creditors  of  the  prisoner,  and  the  prisoner  at 
the  time  of  subscribing  the  petition  shall  execute  aMmi- 
veyance  and  assignment  of  his  estate  and  effects,  ait''the 
Court  shall  direct,  to  the  provisional  assigtfie^  of  the 

.      Court 
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Ck)urt  By  sec.  6.  the  prisouer  shall,  within  the  time  men-        1825. 
tionecl  in  the  act,  "  deliver  into  Court  a  schedule  contain-        — 

Tayloe 

ing  a  full  and  true  description  of  the  persons  to  whom  _  agamM 
be  shall  be  indebted,  or  who  to  his  knowledge  or  belief 
shall  claim  to  be  his  creditors,  together  with  the  nature 
and  amount  of  the  debts  and  claims  of  such  persons  re- 
spectively, distinguishing  such  as  shall  be  admitted  from 
such  as  shall  be  disputed  by  such  prisoner."  By  sec.  7. 
when  the  Court  shall  adjudge  a  prisoner  entitled  to  his 
discharge,  the  Court  shall  appoint  an  assignee  of  the 
estate  and  effects  of  the  prisoner  for  the  purposed  of  the 
act,  and  then  after  giving  directions  as  to  what  is  to  be 
done  with  the  effects,  it  goes  on  to  provide,  that  if  the 
assignee  has  in  his  hands  any  balance  ^vhereof  a  dividend 
may  be  made  amongst  the  creditors  of  the  prisdnef  whose 
debts  are  expressed  in  the  schedule,  the  assignee  shal' 
declare  the  amount  of  the  balance  in  his  hands,  where- 

• 

with  the  dividend  shall  be  made ;  and  every  creditor, 
vrhose  debts  shall  be  stated  admitted  in  the  prisoner's 
schedule,  shall  be  allowed  to  receive  a  share  of  such  di- 
vidend,  unless  the  prisoner  or  his  assignee  or  any  other 
creditor  of  the  prisoner  shall  object  to  the  debt,  in  which 
case,  the  same  shall  be  examined  by  the  Court,  and  the 
decision  of  the  Court  upon  such  (!laim  shall  be  conclu- 
sive with  respect  to  the  dividend.  By  sec.  16.  the  Court 
shall  cause  notice  to  be  given  to  the  creditors,  and  to 
be  inserted  in  the  Gazette,  and  shall  appoint  a  day  to 
hear  the  matter  of  the  petition.  Any  creditor  may  op- 
pose the  discharge  of  the  prisoner,  and  on  the  hearing, 
the  Court,  if  they  think  it  necessary,  may  refer  it  to 
the  officer  of  the  Court  to  iny^tigate  the  accounts  of 
the  prisoner,  and  to  examine  into  the  truth  of  the  sche- 
dule, and   the  Court  may  proceed  on  the  other  matters 
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1825*       m  opposition  to  the  discharge  of  the  prisoner,  and  in 
case  the  prisoner  shall  not  be  opposed,  and  the  Court' 

t^ut  shall  be  satisfied  with  the  schedule,  and  that  the  pri- 
soner shall  be  entitled  to  the  benefit  of  the  act,  then  the 
Court  shall  so  declare,  and  shall  order  the  prisoner  to 
be  discharged  out  of  custody,  and  shall  in  such  order 
specify  the  several  debts  of  the  prisoner  to  which  such 
discharge  shall  apply.  By  stat.  3  G.  4.  c.  123.  sec  B^ 
the  Court  shall  have  the  same  power  to  examine  all 
debts  in  the  schedule,  whether  admitted  or  disputed,  as 
by  the  Ist  G.  4.  c.  1 19.  5. 16.  as  to  the  debts  stated  to  be 
admitted*  By  sec*  6.  In  the  adjudication,  that  any  pri* 
soner  is  entitled  to  the  benefit  of  the  act,  and  the  order 
thereon^  it  shall  not  be  necessary  to  specify  the  creditors 
as  required  in  1st  G.  4.  c.  U9. ;  but  it  shall  be  sufficient  to 
refer  in  such  order  to  the  schedule  of  such  prisoner, 
specifying  such  creditors  as  to  whom  the  Court  shall  ad- 
judge the  prisoner  to  be  entided  to  the  benefit  of  the  act. 
The  whole  course  of  proceeding,  therefore,  under 
the  acts  has  reference  to  the  schedule.  Whether  the 
debt  be  admitted  or  disputed,  the  Court  are  empowered 
either  by  the  16th  section  of  the  1st  G.  4>.  ^.119.  or  the 
5th  section  of  3  G.  4.  c,  123.  to  investigate  the  accounts  of 
the  prisoner,  and  to  examine  the  debts  in  the  schedule. 
The  16th  section  of  the  1^  G.  4.  c,  119.  directs  the 
Court  to  specify  in  the  order  the  debts  to  which  the  dis- 
charge shall  apply.  The  6th  section  of  3  G.  4.  c.  123*  dis- 
penses with  this,  and  directs  that  it  shall  be  sufiicient  to 
refer  to  the  schedule,  and  the  schedule  appears  to  be  tbie 
only  thing  which  is  to  be  the  guide  to  determine  wiMt 
the  debts  are  from  which  the  prisoner  is  to  be'  dit* 
charged* 

If  any  odier  debts  could  be  the  subject  of  discbavgey 
it  would  then  become  necessary  to  inquire  into  the  Taii- 

ility 
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dity  of  the  debt,  and  the  time  when  contracted,  and  other        18S5. 
circumstances,  but  all  these  circumstances  ought  to  be 
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inquired  into  by  the  Court  for  the  relief  of  insolvent     ^  ngmmM 

debtors,  and  it  is  upon  that  inquiry  that  the  Court  pro- 
nounces the  discharge.  If  other  debts  are  allowed  to 
be  discharged,  a  prisoner  would  get  rid  of  them  without 
going  through  the  ordeal  of  the  Court,  and  without  being 
subject  to  the  punishment  which  that  Court  may  impose 
in  case  of  misconduct. 

It  may  be  hard  upon  the  creditor  who  has  not  the 
wh(rfe  of  his  debt  inserted  in  the  schedule,  that  he  is 
not  entided  to  the  benefit  of  a  dividend  upon  the  whole 
of  his  debt,  because,  ^  all  the  effects  of  the  insolvent 
are  assigned,  the   creditor  cannot  have  any  practical 
good  effect  of  any  action  which  he  might  he  disposed  to 
bring  for  the  difference.     Whether  upon  application  to 
the  Court,  the  Court  may,  upon  investigation  of  the  ac- 
counts of  the  prisoner,  direct  the  debt  to  be  increased^  it 
is  not  necessary  to  say  ;  but  if  not,  there  is  not  any  reason 
to  apprehend  that  such  hardship  would  often  occur,  be- 
cause if  the  prisoner  is  not  discharged  from  the  whole^ 
unless  the  whole  is  inserted  in  the  schedule,   he  has 
«  direct  interest  in  seeing  that  the  whole  debt  is  in- 
serted, and  it  may  be  expected  that  he  will  take  care  to 
%lo  so. 

We  are,  therefore,  of  opinion  that  the  debt  of  36/.  IBs. 
^dL  being  the  differencebf44/.  185.  11^.,  the  whole,  and  the 
^/.  05.  Sd.  mentioned  in  the  schedule,  still  remained  as  a 
^ebt,  and  might  be  set-off  against  the  plaintiff's  demand, 
"Vrhich  was  only  8/.  Ss.,  and  as  it  exceeds  the  plaintiff's 
^iemand  be  was  not  entitled  to  recover,  and  the  rule  for 
Entering  a  nonsuit  must  be  made  absolute. 

F  f  3  Rule  absolute! 
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The  King  against  Hill.  («) 
informatioD  for  |  NFORMATION  in  the  nature  of  quo  warranto,  for 

usurping  the        J. 

officeofbui^cas      usurping 'the  office  of  burgess  of  the  town  and  borough 
of  AT.  Ple«  ut.  of  Monmouth.     Pleas,  first,  that  the  burgesses  have  from 

That  M.  if  an 

andent  borougb^  and  Uie  burgesses  a  corporation  by  prescription,  consisting  of  an  inde- 
Unite  number.     That  from  time  immemorial  a  court  has  from  time  to  time  been  holden 
(amongst  other  things)  for  tlic  election  of  buigcssea,  and  notice  of  holding  the  court  has 
been  imroemorially  given  by  ringing  a  certain  hcU  within  the  town  and  borough.     And 
that  the  buigessety  or  so  many  of  them  as  choose,  have  a  right  to  attend  that  court ;  and 
being  present  and  attending  tfiere,  have  elected  and  have  a  right  to  elect  at  their  discretion 
such  persons  to:ba  buigesscs  as  they  think  fit.     That  before  the  information,  to  wii, 
on,  &c  notice  of  holding  the  court  was  given  by  ringing  the  bell,  that  the  court  was 
holden,  and  the'defeodant  elected  a  burgess.     Plea  £d  set  out  a  charter  of  Ed,  6.,  and  that 
fronn  the  time  of  the  charter  the  mode  of  electing  burgesses  hath  been  for  the  mayor, 
baaliffii,  and  burgesses,  being  met  and  assembled  for  that  purpose,  at  a  certain  court  hoMcn 
m  and  for  the  (own  and  borouffh  before  the  mayor  and  bailiff's,  (notice  having  lieen  givrn  nf 
holding  the  said  court  by  the  ringing  of  a  certain  bell  within  the  town  and  borough)  have 
elected  burgesses  at  their  discretion.     Tliat  the  mayor,  bailiffs,  and  burgesses  being  in  due 
manner  met  and  assembled  at  the  said  court,  holden  before  the  mayor,  &c.  for  the  election 
of  burgesses,  (notice  having  been  given  of  holding  the  court  by  ringing  the  bell)  elected 
defendant  a  burgess.      Flea  3d  recited  the  charter,  and  averred  that  it  contained  no  direc. 
lions  as  to  the  election  of  burgesses.     That  the  mayor,  bailiff's,  and  burgesses,  on,  &c.  met 
and  assembled  at  a  court  holden  before  the  mayor  and  bailiff's  for  tbe  election  of  burgesses 
(notice  having  been  given  of  holding  the  court  by  ringing  a  bell;  elected  the  defendant  a 
burgess.     Plea  4th  that  the  mayor,  bailiff'^,  and  burgesses  being  met  and  assembled  for 
that  purpose  at  a  meeting  of  the  corporatioti  at  the  Guildhall,  have  from  time  immemorial 
elected  burgesses;  and  tliat  notice  of  holding  such  meeting  during  all  the  time  aforesaid 
bath  been  given,  and  ought  to  have  been  given   by  ringing  a  certain  bell  within  the  said 
(own  and  borough.     Pleas  5th  and  6th  varied  from  the  ^  and  5d  only  by  substituting 
"  met  and  assembled  for  that  purpose  at  tbe  Guildhall,*'  for  "  at  a  certain  court  holden,  &c/* 
7tli  plea  set  out  a  custom  to  bold  a  court  before  the  mayor  and  bailiffs  every  Monday,  and 
that  the  burgesses  for  the  time  being  <*  being  met  and  assembled  for  that  purpose**  at  the 
said  court,  have  eleded  burgesses.     That  on,  &c.  the  said  court  was  holden  for  the  election 
of  burgesses,  and  that  the  burgesses  <*  then  and  there  so  met  and   assembled  together  as 
aforcNuid,'*  elect^tbe  defendant.    Plea  8ih  set  out  a  noneiistent  bye-law,  providing  for  the 
election  of  burgesses  in  the  same  manner,  as  by  the  custom  set  out  in  the  1st  plea :   Held, 
that  all  the  pleas  were  bad.     llie  first  six  and  last,  because  the  notice  by  the  ringing  of  the 
bell  of  holding  the  courts  or  meetings  in  those  pleas  mentioned  as  there  described,  was  not 
a  reasonable  notice  of  the  courts  or  meetings,   or  of  tbe  purposes  for  which  they  were 
holden,  and  was  therefore  insuflScient,  and  the  Tih  because  it  did  not  state  that  tbe  JIfon- 
day'h  court  was  always  holden  for  tlie  purpose  of  election  ;  and  noUce  of  the  intended  election 
was  not  stated  as  a  part  of  tlie  custom,  which  was  therefore  unreasonable.     2ndly,  Itecause 
the  defendant  did  not.  In  stating  his  election,  bring  himself  within  the  custom. 

Replication  to  the  7th  plea,  that  tbe  burgesses  met  and  assembled  at  the  said  court  as  in 
tbe  7th  plea  mentioned,  were  not  in  due  manner  met  and  assemblod  for  the  election  of 
burgesses. 

General  demurrer  ai^d  joinder,  semble,  that  this  replication  was  good. 

(a)  The  judges  of  Uiis  court  sat,  as  upon  former  occasions,  on  Monday  the  27th  ofJmmt 
ana  the  following  days,  unUl  Saturday  the  i?d  ot  July  inclusive,  and  on  Monday  the  Slat  of 
October,  until  Saturday  the  5th  of  November  indtnite. 

On  the  31st  of  ac<(i6ir,lhe  Ut,  2nd  and  5th  of  November,  tlie  Lord  Chief  Justice  i«t  with 
the  oiher Judges.*  On  the  other  days  three  only  of  the  judges  ottcndcd.  During  tlMt 
ptriod  this  lod  the  following  cases  were  argued  and  determined.  - 

time 


%    A.  r.  *  __  ^      .  d  -fl^a  . 


IN  THE  Sixth  Year  of  GEORGE  IV.  4«7 

timfe    immemorial    been    a  body  corporate,    and  ^bat        1825. 

there   hath  durini?   all   that   time   been   an   indefinite      ^    „ 

^  The  Kiii« 

number  of  burgesses.  And  that  for  all  the  said  time  a  agahm 
certain  court  from  time  to  time  hath  been  holden,  and 
ought,  &c.  *in  and  ipr  the  said  town  and  borough 
(amongst  other  things]^  for  the  election  of  burgesses  of 
the  said  town  and  borough,  and  that  notice  of  holding 
the  said  Courts  for  all  the  time  aforesaid^  hath  been  given 
and  ought^  4^c.  by  tie  ringing  of  a  certain  bell  within 
the  said  town  and  borough.  And  that  the  burgesses 
for  die  time  being,  or  so  many  of  them  as  have  been 
willing  and  had  a  mind  to  be  present,  and  to  attend  at  , 
the  said  court  so  holden  as  aforesaid,  have  had  a  right 
to  be  present  and  attend,  and  ought  to  have  been  present 
and  attended,  and  have  been  present  and  attended 
at  the  said*  court  so  holden  as  aforesaid.  And  that 
during  all  the  time  aforesaid,  the  burgesses  of  the 
said  town  and  borough  for  the  time  being,  or  so  many  of 
them  as  were  willing  and  had  a  mind  to  be  present, 
being  present  and  attending  at  the  said  court  so  holden, 
in  and  for  the  said  town  and  boix)ugh  according  to 
the  custom  of  the  said  court,  or  the  major  part  of 
them  so  present  and  attending,  have  elected  and 
chosen,  and  during  all  the  time  last  aforesaid,  have 
been  used  and  accustomed  to  elect  and  choose,  and 
ought  to  have  elected  and  chosen  at  their  discre- 
tion, such  person  or  persons  as  they  the  said  burgesses, 
or  so  many  of  them,  &c.  so  present  and  attend* 
ing,  have  thought  fit,  to  the  office  or  offices  of  a 
burgess  or  burgesses  of  the  said  town  and  borough. 
That  before  the  time  of  exhibiting  the  information  nO" 
tice  was  giveti^  according  to  the  said  custom^  by  ringing 
the  said  belly  qfhddir^  the  said  Court  on^  &c.,  and  that 
the  Court  was  holden  before,  &c.,  and  the  defendant 

F  f  4  was 
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i825k       was  there  eleUed  burgess.     2d  plea.  That  by  letters 
patent  bearing  date  30th  oiJunCi  3  Ed.  6.9  that  king  did 
araiiia       grant  to  the  burgesses  of  the  said  town  and  borough  of 
Monmouth^  and  residents  within  the  said  town    and 
borough,  their  beirs,  &c.  (amongst  other*  things)  UttfX 
they  mi^t  hav«  amongst  themselves  a  cooimonalty,  and 
might  elect  annually  one  mayor  and  two  bailifis,  &c» 
(and  have  various  other  privileges,  set  forth  in  the  plea V 
which  said  letters  patent  the  burgesses  of  the  said  town 
and  borough  afterwards,  to  wit,,  on,  &c.  accepted ;  and 
the  same  thence  hitherto  have  been  and  still  are  the 
governing  charter  of  the  said  town  and  borough*    That 
from  thence  hitherto  the  lawful  mode  of  Meeting  bur* 
gesses  of  and  fer  the  said  town  and  borough  hath  been 
and  still  is  as  follows ;  that  is  to  say,  that  the  mayor^ 
bailiffiiy  and  burgesses  of  the  town  and  borough  of  Moip- 
moM^A, aforesaid  for  the  time  being,  or  the  mayor  and  one 
bailifi^  and  so  many  of  the  burgesses  of  the  said  town 
and  borough  for  the  time  being,  being  willing  and  hav- 
ing a  mind  to  be  present,  being  met  and  assembled  for 
that  purpose,  at  a  certain  Court  holden  in  and  for  the 
said  town  and  borough,  before  the  mayor  and  baiIi£B^ 
or  the  mayor  and  one  of  the  bailiffs  for  the  time  being 
of  the  said  town  and  borough,  according  to  the  custom 
of  the  said  Court,  or  the  major  part  of  them  so  as- 
sembled and  present  {notice  having  been  given  qfhclU^ 
ing  such  Court  by  the  ringing  of  a  certain  bell  'wiliin 
the  town  ofid  borough  aforesaid)  have  elected  and  chosen^ 
and,  during  the  whole  time  last  aforesaid,  have  been 
used  and  accustomed   to  elect  and  choose,  at  their 
discretion,  such  person  or  persons  as  they  the  said 
mayor,  bailiffi,   and  burgesses  of  the  said  town  flod 
borough)  or  the  said  mayor,  bailiff  or  bailiffi,  and  A> 

miny 
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many  of  the  said  burgesses  being  willing  and  having  a        1825* 
mind  to  be  present,  so  assembled  as  last  aforesaid,  or        """""^ 

The  Km* 

the  major  part  of  them  so  assembled  and  present,  have        a^ninn 
thought  fit,    to  the   office  or  offices   of  a  burgess  or 
burgesses  of  the  said  town  and  borough.     That  before 
the  time  of  exhibiting  the  said  information,  to  wit,  on 
the  said  24.th  day  of  July  1 820  aforesaid,  C.  //.,  then  the 
mayor  of  the  said  town  and  borough,  and  //•  H.  and 
H.  5.,  then  being  bailiffis  of  the  said  town  and  borou^, 
and  such  of  the  then  burgesses  of  the  said  town  and  ' 
borough  as  were  willing  and  bad  a  mind  to  be  present, 
in  due  manner  met  and  assembled  together,  according 
to  the  usage  and  custom  of  the  said  town  and  borough, 
at  the  said  Court  then  holden  at  the  Guildhall,  in  and 
for  the  said  town  and  borough,  before  the  said  C.H., 
mayor,  and  the  said  H.H.  and  H.  5.,  bailiffs  of  the  said 
town  and  borough,  according  to  the  custom  of  the  said 
Court,  for  the  election  of  burgesses  of  the  said  town  and 
borough  {notice  having  been  given  of  holding  such  Court 
by  the   ringing  of  the   said   bell  within    the  tcnxm,   and 
borough  aforesaid)^  to   wit,  at   the  town   and  borough 
Aforesaid.      That   the   major  part   of  the    mayor  and 
burgesses  then  and  there  so  met  and  assembled,   and 
then  and  there  present,  did   in  due  manner  elect  and 
choose  the  defendant  to  be  a  burgess  of  the  said  town 
«nd  borough.     The  3d  plea  recited  the  letters  patent  set 
out  in  the  2d  plea,  and  then  averred,  *^  That  the  said 
letters  patent  contain  no  grant,  power,  authority,  direc- 
tion,  or  provision,  touching  or  concerning  the  election 
or  swearing  in    of  burgesses   of  the  said   town    and 
lK>rough,  or  the  manner  In  which  burgesses  of  the  town 
and  borough  should  be  nominated,  elected,  appointed, 
t>r  sworn  in.    That  long  before  the  time  of  exhibiting 

the 
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1825«        the  said  information,  to  wit,  on  the  24th  day  of  July^  in 

the  said  year  of  our  Lord  1 820,  C.  H,  Esquire  then  being 

iHPiuui        the  mayor  of  the  said  town  and  borough,  and  H,  H. 

Hill*  i 

and  H.  5.  then   being  bailiffs   of  the   said   town    and 

borough,  the  said  mayor  and  bailifis  and  such  of  the 

then  burgesses  of  the  said  town  and  borough  as  were 

willing  and  had  a  mind  to  be  present,  met  and  assembled 

together  at  a  certain  Court  holden  at  the  Guildhall,  in 

and  for  the  said  town  and   borough,   before  the  said 

C  H.  Esquire,  mayor,  and  H»  //.  and  if.  S.  baili£&  of 

the  said  town  and  borough,  for  the  election  of  burgesses 

of  the  said  town  and  borough,  notice  having  been  given 

of  holding  the  said  Cow't  by  the  ringing  of  a  certain 

bell  mthin  the  said  town  and  borough^   to  wit,  at  the 

town  and  borough  aforesaid.    That  the  major  part  of 

the  said   last-mentioned  mayor,  bailiffs,  and  burgesses 

then  and  there  so  met  and  assembled  together  as  aforesaid, 

and  then  and  there  present,  did  then  and  there  elect  and 

choose  the  said  defendant  to  be  a  burgess  of  the  said 

town  and   borough.      4th  plea.  That  Monmouth   is  an 

ancient  borough,   and  that   the  burgesses   have,  from 

time  immemorial,  been  a  body  corporate,  and  that  during 

all    that   time  there  hath   been   an   indefinite   number 

of  burgesses.    That  within  the  said  town  and  borough  of 

Monmouth  there  now  is,  and  for  all  the  said  time  whereof 

&c.  there  hath  been  a  certain  ancient  and  laudable  custom 

there  used  and  approved  of,  to  wit,  that  the  burgesses  of 

the  said  town  and  borough  of  Monmouth  for  the  time 

being,  or  so  many  of  the  burgesses  of  the  said  town  and 

borough  for  the  time  being,  willing  and  having  a  muid 

to  be  present,  being  met  and  assembled  for  that  purpose^ 

at  a  meeting  of  the  said  corporation,  at  the  Guildhall  in 

and 
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and  for  the  town  and  borough  aforesaid,  or  the  major        IB2S. 
part  of  the  said  burgesses  there  so  assembled  and  pre- 
sent, have  chosen  and  elected,  and  during  the  whole 
time  last  aforesaid  have  been  used  and  accustomed  to 
choose  and  elect,  at  their  discretion,  such  person  or 
persons  as  they  the  said  burgesses  of  the  said  town  and 
boroifgh,  or  so  many  of  the  said  burgesses  bein^  willing 
and  having  a  mind  to  be  present,  so  assembled  as  afore- 
said, or  the  major  part  of  them  so  assembled  and  pre- 
sent, have  thought  fit,  to  the  office  or  offices  of  a*  bur- 
gess or  burgesses  of  the  said  town  and  borough ;  and 
that,  during  all  the   time  aforesaid,  notice  of  holding 
such  meeting  hath  been  given^  and  ought  to  have  been 
given  by  ringing  a  certain  bell  within  the  town   and 
borough  aforesaid.    That  before  the  time  of  exhibiting 
the  said  informadon,  to  wit,  on  the  24th  day  ofjufy,  in 
the  year  of  our  Lord  1820,   at  the  town  and  borough 
aforesaid,  such  of  the  then  burgesses  of  the  said  town 
and  borough  as  were  willing  and  had  a  mind  to  be  pre- 
sent, met  and  assembled  together  at  the  Guildhall  in  and 
for  the  said  town  and  boi*ough,  before  C  //.,  then  the 
mayor  of  the  said  town  and  borough,  and  H»  H.  and  H.  $• 
tlien  the  bailiffs  of  die  said  town  and  borough,  according 
to  the  usage  and  custom  of  the  said  town  and  borough, 
for  the  election  of  burgesses  of  the  said  town  and  borough, 
to  wit,  at,  &c.     That  before  the  said  meeting  was  so  as- 
sembled, to  wit,  on  the  day  and  year  last  aforesaid,  imt- 
tice  of  the  holding  of  the  said  meeting  was  given  by  the 
ringing  of  the  said  bell  within  the  town  and  borough 
aforesaid^  according  to  the  said  usage  and  custom,  to  wit, 
at,  &c.  and  that  afterwards,  to  wit,  on  the  day  atid  year 
last  aforesaid,  the  major  part  of  the  said  last  mentioned 
burgesses,  then  and  there  so  met  and  assembled  together 
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1825.  as  aforesaid,  and  tlien  and  there  present,  did  then  and 
,^JZ~        there,  at  such  meeting  of  the  said  corporation,  choose 

<v«^  and  elect  the  said  defendant  to  be  a  burgess  of  the  said 
town  and  borough.  The  5th  plea  varied  from  the 
second  only  by  stating  the  mode  of  election  to  have  been 
by  the  burgesses,  *^  met  and  assembled  for  that  purpose, 
at  the  Guildhall,"  instead  of  "  at  a  certain  court  holden,'' 
&c.  The  6th  plea  varied  in  like  manner  from  the  Sd. 
The  7th  plea  alleged,  that  Monmouth  was  an  ancient 
borough,  and  the  burgesses  a  corporation  from  time 
immemorial ;  and  that  tliere  always  hath  been  an  inde- 
finite number  of  them ;  and  that  within  the  said  town  and 
borough  of  Monmouth,  there  now  is,  and  for  all  the 
time  whereof  the  memory  of  man  is  not  to  the  contrary, 
there  hath  been  an  ancient  and  laudable  custom  there, 
used  and  approved  of,  to  wit,  that  a  certain  court  bath 
been  holden  in  and  for  the  said  town  and  borough,  before 
the  said  mayor  and  bailiffi,  or  the  mayor  and  on^  of  the 
bailiffs  of  the  said  town  and  borough  for  the  time  being, 
on  every  Monday  throughout  the  year;  and  that  the 
burgesses  of  the  said  town  and  borough  for  the  time 
being,  or  so  many  of  the  burgesses  of  the  said  town  and 
borough  for  the  time  being  as  have  been  willing,  and 
had  a  mind  to  be  present,  and  to  attend  during  all  the 
time  aforesaid,  have  had  a  right  to  be  present  and  to 
attend ;  and  have  been  present  and  attended  at  the  said 
court ;  and  that  the  burgesses  of  the  town  and  borough 
of  Monmouth  aforesaid  for  the  time  being,  or  so  many 
of  the  burgesses  of  the  said  town  and  borough  for  the 
tune  being,  being  willing,  and  having  a  mihd  to  be  pre- 
sent, being  met  and  cssembledjbr  that  purpose  at  the  said 
court,  so  holden  in  and  for  the  said  town  and  borough, 
according  to  the  custom  of  the  said  court,  or  the  major 

part 
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part  of  them,  so  assembled  and  present,  have  elected  and        1825* 
chosen,  and,  during  the  whole  time  last  aforesaid,  have      _^   ^ 

The  Kjtfft 

been  used  and  acpustomed,  &c.  to  elect  and  choose  at  their  tfgmm§^ 
discretion,  such  person  or  persons  as  they,  the  said  biu> 
gesses  of  the  said  town  and  borough,  or  so  many  of  the^said 
burgesses  being  willing  and  having  a  mind  to  be  present^ 
so  assembled  as  aforesaid,  or  the  major  part  of  th^n  so  as* 
sembled  and  present  have  thought  fit,  to  the  office  or 
offices  of  a  burgess  or  burgesses  of  the  said  town  and 
boft)ugh.  That  before  the  time  of  exhibiting  the  said 
information,  to  wit,  on  the  24th  day  of  Jufy,  in  the  year 
of  our  Lord  1820,  the  same  day  being  on  a  Monday, 
tlie  said  Court  was  holden  before  C.  H.,  Esq.,  then  the 
mayor  of  the  said  town  and  borough ;  and  H.  H.  and 
H.  &  then  being  bailiffi  of  the  said  town  and  boroagh» 
aocordin^to  the  u^ge  and  custom  of  the  said  town  and 
borough,  in  the  Guildhall,  in  and  for  the  said  town  and 
borough^  according  tojthe  custom  of  the  said  Court,  for 
the  election  of  burgesses  of  the  said  town  and  borough,  to 
wit,  at,  &c.;  and  that  the  major  part  of  the  burgesses  then 
and  there  so  met  and.  assembled  together  as  aforesaid^  and 
then  and  there  present  elected  the  defendant  to  be  burgess. 
The  8th  plea  referred  to  the  letters  patent,  as  set  out  in 
the  5th  plea,  averred  that  they  contained  no  provision 
touching  the  election  of  burgesses,  and  then  proceeded ; 
^' Tb^t  afterwards,  to  wit,  on  Monday  next,  after  the 
least  of  Saint  Michael,  the  archangel,  in  the  5th  year 
of  the  reign  of  the  late  King  Edward  the  6th,  the  then 
mayor,  bailiffs,  and  burgesses  of  the  said  town  and 
borough  did  in  due  manner  meet  and  assemble  them- 
selves together  in  the  Guildhall  in  and  for  the  said 
town  and  borough  $   and  did  then  and  there^  for  the 

good  ipovemment  of  the  said  town  and  borough^  and 

for 
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1825k       for  the  due  and  convenient  election  of  burgesses  of  and 
-^   «  for  the  said  town  and  borough,  make,  constitute,  and 

H«^nu        ordain  a  good,    wholesome,  and   reasonable  bye-law, 
(not  now  extant  in  writing)  whereby  it  was  ordered,  re- 
solved, and  provided,  that,  in  all  time  to  come,  notice 
of  a  meeting  of  the  mayor,  bailiffs,  and  burgesses  of  the 
said  town  and  borough,  for  the  electing  of  burgesses  of 
nnd  for  the  said  town  and  borough,  should  be  given  by 
the  ringing  of  a  certain  bell  within  the  said  town  and 
borough  ;  and  that,  after  such  notice  the  mayor,  baili£&, 
and  burgesses,  or  the  mayor  and  one  of  the  bailiffs,  and 
so  many  of  the  burgesses  as,  upon  the  ringing  of  the 
said  bell,  should  be  willing  and  minded  to  be  present, 
should  meet  and  a^emble  themselves  together  in  the 
Guildhall  of  and  for  the  said  town  and  borough,  for  the 
election   of  burgesses   of  and  for  the  said   town  and 
bbrough ;  and  that  the  said  mayor,  bailiffs,  and  burgesses, 
or  the  mayor,  bailiff,  or  bailiffs,  and  burgesses,  or  the 
major  part  of  them  so   met  and  assembled  together, 
should,  at  their  discretion,  elect  and  choose  such  person 
and  persons  as  they  should  think  fit  to  be  a  burgess  or 
burgesses  of  the  said  town  and  borough,  to  wit,  at  &c. ; 
which  said  bye-law  still  remains  in  full  force  and  efiect, 
not  repealed,  revoked,  or  altered,  to  wit,  at  &c."     That 
the  defendant  was  elected  in  pursuance  of  the  bye-law. 
To  these  pleas  there  were  49  general  replications,  taking 
issue  upon  the  various  allegatidns  in  the  pleas.     The  1st 
special   replication  to   the  1st  plea  alleged,   That  the 
said  bell,  in  the  first  plea  mentioned,  was  and  is  a  certain 
bell  in  the  Guildhall  of  the  said  town  and   borough. 
That  the  liberties  of  the  said  town  and  borough,  in  divers 
directions,  were  and  are  to  a  great  extent,  to  wit,  to  the 
extent  of  divers,  to  wit,  three  miles  from  the  Guildhall 

of 
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of  the  said  town  and  borough.     That  divers,  to  wit,  30        1885. 

of  the  hurcresses  of  the  said  town  and  borough  reside  and        "" "~ 
®  .  ^  .  Ill*  Kiva 

dwell  out  of  the  said  town  of  Monmouth^  and  within  the        oKohut 
liberties  of  the  said  town  and  borough,  at  a  great  distance, 
to  wit,  the  distance  of  three  miles  from  the  Guildhall 
of  the  said  town  and  borough.     That  the  said  bell,  and 
the  ringing,  thereof,  could  not  be  heard  at  all  times 
throughout  the  whole  liberties  of  the  said  town  and 
borough,  so  as  to  give  notice  to  all  the  burgesses  residing 
and  dwelling  therein.     That  the  notice  of  holding  the 
said  Court  by  ringing  the  said  bell,  in  the  said  first  plea 
mentioned,  was  not  given  to,  nor  could  the  ringing  of 
the  said  bell  be  heard  by  divers,  to  wit,  20  burgesses 
residing  and  being  within  the  liberties  of  the  said  town 
and  borough,  who  were  willing  and  would  have  had  a 
mind  to  be  present  and  attend  at  the  said  Court  so  holden, 
as  in  the  said  first  plea  mentioned,  whereat  the  said  de- 
fendant was  so  elected  and  chosen  as  aforesaid,  to  wit, 
at,  &c.,  and  this,  &c.     The  2d  special  replication  de- 
scribed in  the  same  manner  the  situation  of  the  bell, 
th€^  extent  of  the  liberties,  and  the  residence  of  various 
lurgesses  out  of  the  town  and'  within  the   liberties,  and 
then  averred,  that  the  said  bell,  in  the  Qrst  plea  men- 
tioned, was  not  rung  in  proper  and  sufficient  time,  before 
the  holding  of  the  said  Court,  in  that  plea  mentioned, 
Xo  give  due  notice  of  holding  the  said   Court  at  the 
«aid '  time    in    that   plea    mentioned,    to   all   the  bur- 
gesses   residing  and    being   within  the  liberties  of  the 
^aid  town  and   borough,  who  had  a  right  to  be  pre- 
sent and  attend  at  the   said  Court  so  holden,    as   in 
Xhe    1st    plea   mentioned,   whereat   the  defendant  was 
^o  elected  and  chosen  as  aforesaid.     The  Sd  special  re- 
plication alleged,  that  the  notice  given  of  holding    the 

^aid  Court  in  the  1st  plea  mentioned,  by  ringing  the  ^d 

l>ell 
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1625«  bell  in  that  plea  mentioned,  was  not  a  due  and  sufficient 
"  ~  notice  in  that  behalf.  The  same  special  replications 
o^tHst  were  pleaded  to  the  2d,  3d,  4th,  5th,  6th,  and  8th  pleas. 
To  the  7th,  there  were  special  replications :  1st-,  that 
the  said  Court,  in  the  7th  plea  mentioned,  was  and  is  a 
Court,  which  the  burgesses  of  the  said  town  and  borouj);h 
are  not  bound  to  attend  as  burgesses,  and  hath  been 
used  and  accustomed  to  be  holden  for  other  business 
than  such  as  relates  to  the  electing  and  choosing  of 
burgesses ;  and  that  due  and  sufficient  notice  was  not 
given  of  the  Court,  in  the  7th  plea  mentioned  being  about 
to  be  holden  for  the  purpose  of  electing  and  choosing 
burgesses.  2diy,  that  the  burgesses  so  met  and  assem- 
bled together  at  the  said  Court,  on  &c.  as  in  the  7th  plea 
mentioned,  were  not  in  due  manner  met  and  assembled 
together  for  the  electing  and  choosing  of  burgesses.  De- 
fendant rejoined  to  the  second  special  replication  to  the  first 
plea,  ^^  that  notice  was  given,  according  to  the  said  custom 
in  that  plea  mentioned,  by  ringing  the  said  bell,  of  holding 
the  said  Court,  in  and  for  the  said  town  and  borough  in 
manner  and  form  as  defendant  in  the  said  first  plea  alleged,'' 
and  concluded  to  the  country.  To  the  same  replication  to 
the  2d  and  Sd  pleas,  ^^  that  the  said  bell,  in  that  plea  men- 
tioned, was  in  due  manner  rung  to  give  notice  of  holding 
the  said  Court  in  those  pleas  mentioned."  To  the  same 
replication  to  the  4?th  plea,  "  that  notice  was  given,  ac- 
cording to  the  custom  in  that  plea  mentioned,  by  ringin(r 
the  said  bell,  of  holding  the  said  meeting  so  holden  as  in 
that  plea  mentioned,  whereat  the  said  defendant  was  so 
elected  and  chosen  as  aforesaid."  To  the  same  replio:- 
tion  to  the  5th  and  6th  pleas,  "  that  the  said  bell  was  in 
due  manner  rung  to  give  notice  of  holding  the  said  meet- 
ing and  assembly."  To  the  1st  special  replication  to  the 
7th  plea,  "  that  the  said  Court  in  that  plea  mentioned  was, 

and 
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and  is,  a  coart  trhidi  the  burgesses  of  the  said  town  and  l^H 
borottgb  are  bound  to  attend  as  bargesses/'  To  tke  2d  JIT^r 
special  repUcatioh  to  the  8th  plea,  <^  that  notice  of  the  SMd  <g^ 
meeting  for  the  election  of  burgesses,  in  that  plea  men- 
tioned,  was  given,  according  to  the  form,  and  dflfect  of  the 
bye  law  in  that  plea  roentioned,  by  ringing  the  ftaid  bell 
therein  mentioned/'  General  demurrer  to  die  1st  and  8d 
speciai  replications  to  the  1st,  3d,  5d,  4th,  5th,'  6th,  and 
8th  pleas,  and  to  the  2d  special  replication  to  the  7th 
fleBL  Demurrer  to  the  1st  rejoinder  assigning  for  causes 
that  the  defendant  hath  not  denied  or  traversed  any 
matter  in  thereplicadoh,  nor  confessed,  nor  avoided,  nor 
in  any  manner  answered  the  same,  and  for  that  the  de- 
fendant hath  pleaded  new  matter  in  his  said  rgoinder,  to 
wit,'  that  notice  was  given  according  to  the  said  custom 
in  the  first  plea  mentioned,  by  ringing  the  said  bell,  of 
holding  the  said  codrt,  and  yet  hath  concluded  to  the 
country.  Demurrer  to  the  other  rejoinders  for  the  like 
causes. 

Campbell  in  support  of  the  demurrer  to  the  replica- 
tions.    The  information  in  this  case  does  not  mention  . 
the  liberties  of  the  borough  of  Monmouth.    The  1  st  plea 
stat^  that  Monmouth  is  an  ancient  borough,  that  thie 
burgesses  are  a  corporation  by  prescription,  that  their 
nuoiber  is  indefinite,  and  a  custom  to  elect  burgesses  at 
a  court,  of  the  holding  whereof  notice  has  been  imme-* 
morialiy  given  by  the  ringing  of  a  bell.    The:  first  special 
Implication  introduces  the  liberties  of  the  borough,  and  \ 
states  that  divers  burgesses  resided  out  of  the  town  and  >i 
within  the  liberties,  and  that  they  could  not  hear  the/ 
^I.     That  replication,  therefore,  admits  diat  the  bell 
^uld  be  heard  throughout  the  town  and  borough,  and  the 

Vol.  IV.  G  g  question 
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ft 

1885«  question  iS)  whether  that  be  or  be  not  a  sufficient  noticeu 
j^fxM  Pcn^'Dcd  summons  is  neeessary  for  the  meeting  of  a 
select  bodjy  but  not  where  the  body  is  indefinite^  and  a 
majority  of  the  persons  composing  it  are  not  required 
to  be  present  Neither  is  a  member  of  a  sdeet  body 
entitled  to  a  summons,  if  he  be  not  resid^t  within  the 
borough^  Bex  r.  Grimes,  {a)  So  also  where  a  sdeet 
body  are  to  meet,  and  do  some  particular  act,  notice 
must  be  given  to  each  member,  and  if  the  meeting  be 
not  on  a  charter  day,  notice  of  the  particular  business  to 
be  transacted  must  also  be  given,  Bex  r.  Mayor,  &c  ot 
Carlisle  (6),  Bex  v.  Mayors  &c.  of  Liverpool  (c),  Bex  t. 
Mayor,  &c.  of  Doneasier  {d\  Musgraoe  t.  Necinson  (e)  / 
but  that  may  be  dispensed  with,  if  every  member  of  the 
select  body  is  present,  and  concurring  in  the  pro- 
ceeding, BexY.  Tkeodorick  {J\  unless  the  charier  re- 
quires a  previous  summons.  In  tiie  present  ease^  the 
election  was  to  be  made  by  an  indefinite  body,  and, 
therefore,  all  those  which  have  been  cited,  are  inappli- 
cable ;  the  usual  and  immemorial  notice  of  meeting 
was  given,  and  even,  if  it  could  not  be  heard  all  over 
the  borough,  still  it  would  be  the  proper  notice,  and 
personal  summons  would  not  have  been  a  sufficient 
substitute  for  it,  Rex  v.  May,  and  Bex  v.  Little,  (g) 
{Bindley  J.  The  plea  does  not  state  how  long  the 
bell  was  to  ring,  nor  how  long  a  time  was  to  elapse  be* 
tween  the  ringing  of  the  bell  and  the  proceeding  to  an 
election.)  The  relator  might  have  replied,  that  the  bell 
had  not  been  rung  according  to  the  immemorial  usage^ 
or  that  there  was  not  a  sufficient  interval  between  tOm 

(a)  Burr.  2^98.  (e)  8  Ld,  Raym.  1558, 

(6)  1  Sir.  385.  (fj  8  East,  545. 

(c>  2Burr.  723.  {g)  5  Burr.  2681. 
(</)  lit.  738. 

ringinf 
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rbging  and  the  election.     No  doubt  the  King  might  by^        1825. 
charter  say  that  such  a  notice  of  meeting  should  be  ,  " 

The  Knrtf 

given,  and  a  charter  is  to  be  presumed  in  favor  of  an  offamH 
immemorial  usage.  The  notice,  therefore,  is  at  all 
events  good.  It  is,  however,  admitted  by  the  pleadings 
that  the  bell  is  heard  all  over  the  borough,  although  not 
throughout  the  liberties.  Now  the  court  will  presume, 
that  Monmouth  was  anciently  a  walled  town,  and  that  all 
the  burgage  tenements  were  within  the  borough,  and  if 
so  the  liberties  are  no  part  of  the  borough,  LiiL  b.  2. 
c  10.  s.  162.  A  liberty  is  a  franchise,  created  by  the 
crown,  and  may  be  for  any  purpose  that  the  King 
pleases,  in  general  it  is  for  juridical  purposes  only.  The 
King  may  extend  the  jurisdiction  of  borough  justices, 
it  may  be  given  to  them  in  a  distinct  county,  but  that 
surely  would  not  make  it  a  part  of  the  borough,  Lon^s 
case  (a),  Elankley  v.  fVinstanley  {b).  The  grant  of  such 
a  liberty  would  not  then  alter  an  immemorial  custom  of 
giving  notice  of  corporate  assemblies.  If  that  be  so,  the 
first  special  replication  is  bad,  for  it  allows  the  bell  to  be  a 
sufficient  notice  within  the  borough  itself.  The  next 
replication  merely  says,  that  the  bell  was  not  rung  a  suffi- 
cient time  to  give  notice  to  all  the  burgesses  resident  with- 
in the  liberties,  but  if  it  was  not  necessary  that  it  should 
be  heard  there,  that  replication  also  is  bad.  The  third 
special  replication  is  still  worse,  it  merely  avers  that  the 
notice  in  the  plea  mentioned  was  not  a  due  and  sufficient 
notice;  that  is  a  traverse  of  matter  of  law,  and  amounts 
to  a  demurrer,  it  is,  therefore,  bad,  RexY.  Portreeve  of 
Honiton{c).  (Bayley  J.  In  the  first  plea  it  is  stated, 
that  the  court  was  holden,  amongst  other  things,  for  the 

(a)  5  Co.  121.  (a)  Selw.  N.  P.  1086. 

(6)  3  T.  n.  279. 
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laS&i      dectioQ  <^  bui^esses,  and  that  notice  of  holding  the 
coart  was  given  by  the  ringing  of  the  bell ;  it  is  not 
stated  that  the  bell  gare  notice  of  holding  the  eoatijor 
ike  de€tkm  ^  burgesses,  and  this  objection  applies  ako 
to  the  2d  and  8d  pleas.)     The  4th  and  5th  pleas  do 
not  mention  the  cottTl,  but  state  a  custom  for  the  bur* 
gesses  met  and  assembled,/>r  that  purpose  to  electa  and 
that  notice  of  such  assembly  has  always  been  given 
by  ringing  the  belL    Then  the  7th  plea  states,  that 
a  court  has  been   immemorially    holden   every  Mon-^ 
day,    and    that    the    burgesses    htid    a    right    to    at- 
tend,  and  that  those   met  and    assembled   there   for 
that    purpose    have    immemorially  elected    burgesses. 
{Bcyley  J.    You  do  not  all^,  that  the  eourt  has  been 
holden  for  the  purposes  of  election,  but  that  the  bur- 
gesses assembled  there  for  the  purpose  of  electing  have 
elected.     Neither  is  it  stated,  that  the  defendant  was 
elected  by  burgesses  assembled  for  that  purpose*     Little^ 
dale  J.     The  plea  amounts  to  this,  that  at  the  Mendajfs 
court  burgesses  may  be  elected  without  any  notice.^} 
The  burgesses  are  assembled  at  that  court  for  all  pur- 
poses which  may  be  lawfully  executed.  It  is  in  the  nature 
of  a  charter-day,  when  elections  may  take  place  without 
notice.     This  mode  of  proceeding  is  made  legal  by  the 
custom.     {Hohvyd  J.    Can  there  witliout  notice  '  be  a 
legal  meeting  ?)  The  8th  plea  is  free  from  all  these  ob» 
jections.     It  alleges  a  bye-law  to  regulate  the  election  of  ^ 
burgesses,  directing  that  notice  of  meetings  for  election  • 
shall  be  given  by  ringing  a  bell,  and  that  those  assem* 
bled  after  the  notice  shall  have  power  to  elect.     It  then: 
avers  the  giving  of  the  notice,  the  assembling  of  tha 
corporation  for  the  purpose  of  electing,  and  the  election 
of  the  defendant  as  a  burgess.     The  replications  to  that 

pka 
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plea  are  bad  for  the  reasons  already  given  ;  upon  tliat  IBtS* 

ple%  therefore,  it  is  clear  that  jadgEoent  must  be  given  .«^[7KBia 

for  the  defendant.  agaimti 


6.  JB.  Cross  oontra  was  stopped  by  the  Court. 

Batlet  X.     It  is  unnecessary  to  enter  into  any  con*- 
^ideration  of  the  replications  in  this  case,   because  I 
think  that  all  the  defendant's  pleas  are  bad  in  law.  Where 
the  dcx:ti0n  of  burgesses  is  fixed,  either  by  charter  cr 
custom,  to  take  place  on  any  specific  day,  there  it  is  the 
du^  of  every  person,  entitled  to  vote^  to  take  notke,  &at 
there  is  to  be  an  dection  on  that  day.     But  when  no 
specific  day  is  fixed,  and  the  election  may  take  place  at 
a  meeting  b^en  at  any  time,  it  is  essential,  that  notice 
of  the  meeting  and  of  the  business  to  be  transacted  there 
•should  be  given  to  all  persons  resident  within  the  limits 
of  die  borough  who  are  entitled  to  vote,  and  that  should 
be  a  reasonable  notice,  and  at  a  reasonable  time  before 
the  election  actually  takes  place.      It  appears  to  me, 
that  the  notice  given  as  stated  on  these  pleas,  by  ring- 
ing a  bell,  (which  may  be  rung  for  other  purposes,) 
tha^  the  corporation  will  immediately  proceed  to  the 
election  of  burgesses,  is  not  a  reasonable  notice.     The 
d^ndant  relies,    in   some  of  bis  pleas,  on  an  imme- 
morial custom,  in  others  on  an  usage  which  has  pre- 
vailed since  the  grant  of  a  charter  by  Ed.  6.     The  1st 
plea  is  on  the  custom,  and  states,  that  a  Court  has  been 
Jram  tiwte  io  time  holden,  amongst  otiier  things,  for  the 
election  of  burgesses ;  and  that  notice  has  been  given  by 
ringing  the  bell.     It  does  not  state  on  what  particular 
days  the  Court  is  to  be  holden,  nor  that  burgesses  are 
to  be  elected  at  every  Court,  nor  that  the  bell  gave  notice 
that  an  election  was  about  to  take  place.     The  cdstom 
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18^5.   ,    is  also  silent  as  to  the  length  of  time  during  which  the 
j^  J,  bell  must  ring,  and  the  interval  which  must  elapse  be- 

^w^*>M^  tween  the  ringing  of  the  bell  and  the  conclusion  of  the 
election.  It  is  possible  that  some  of  the  burgesses  who 
reside  within  the  borough  and  hear  the  bell,  may  not 
be  able  to  get  to  the  place  of  meeting  before  the  con- 
clusion of  the  election. ,  Such  a  custom  might  be  made 
subservient  to  very  fraudulent  practices ;  I  am  therefore 
of  opinion,  that  it  is  not  a  reasonable  custom.  The 
voters  should  be  apprised  that  an  election  is  about  to 
take  place,  and  there  should  be  such  an  interval  between 
the  notice  and  election,  as  would  give  them  an  oppor- 
tunity of  being  present  Even  if  personal  notice  were 
given,  requiring  immediate  attendance,  I  should  think 
it  insufficient,  a  fortiori,  the  notice  mentioned  in  plea 
must  be  so.  The  second  plea  sets  out  a  charter 
granted  by  Ed.  6.;  and  alleges,  that  from  the  time 
of  the  charter  the  burgesses  met  and  assembled  for 
that  purpose,  at  a  Court  holden  before  the  mayor 
and  bailiffs,  (notice  having  been  given  of  holding  such 
Court  by  the  ringing  of  a  certain  bell),  have  elected 
such  persons  to  be  burgesses  as  they  have  thought  fit 
Still  the  day  is  left  indefinite  and  no  burgesses  can  be 
legally  assembled  for  the  purpose  of  an  election,  unless 
notice  of  the  purposes  of  the  meeting  has  been  given  to 
each  burgess  residing  within  the  limits  of  the  borough, 
or  unless  all  the  electors  are  present  and  consent- 
ing. Besides  all  the  objections  to  the  notice  stated  in 
the  1st  plea,  are  equally  applicable  to  this  and  to  the 
Sd  and  4th  pleas.  The  5th  was  relied  on  in  argument) 
but  that  varies  from  the  2d  merely,  by  describing 
election  as  taking  place  ^^  at  a  meeting  and  assemUy 
^he  Guildhall,  instead  of  ^^at  a  court''  The  notice 
said  to  be  ^  su^^  meeting  and  assembly^  but  it 

no 
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not  slate  whether  the  notice  was  of  the  time  of  meeting        1825. 
or  of  the  purposes  for  which  it  was  holden.     The  6th 
plea  varies  in  like  manner  from  the  Sd,  and  is  therefore        oj^mu 
already  disposed  of.    The  7th  plea  is  framed  upon  a 
custOQi ;  I  made  some  observations  upon  it  during  the 
argument,  and  am  of  opinion  that  the  plea  is  bad  on 
two  grounds;  1st,  that  the  custom  is  bad  in  law ;  2d,  that 
the  defendant  does  not  bring  himself  within  the  custom* 
The  custom  states  that  there  has  been  a  Monday's  court, 
and  that  the  burgesses  being  present,  and  having  niet 
and  assembled  there  for  that  purpose  have  elected.     If 
they  all  had  notice,  there  might  be  a  good  meeting,  but 
they  roi)st  meet  for  the  purpose  of  electing ;   and  in  all 
cases  where  a  day  is  fixed  for  an  election  (not  being  a 
charter  day),  notice  of  the  meetmg  and  of  the  purpose 
for  which  it  is  holden  must  be  given.      Now,   the  7th 
plea  does  not  shew  that  the  Monday's  court  was  by 
custom  holden  Jbr  the  purpose  of  election^  or  that  giving 
notice  was  any  part  of  the  custom ;  it  is  therefore  bad. 
Again  in  stating  his  election,  the  defendant  says,  that 
the    Court  was    holden    for   the  purpose  of  election) 
and  does  not  state  that  the  burgesses  were  met  and  as- 
sembled for  that  purpose ;  he  does  not,  therefore,  bring 
himself  within   the   custom.     Even  if  that  plea   Were 
good,   the  replication  would,   I  think,  be  a   sufficient 
answer.     It  states  that  the  burgesses  were  not  in  due 
manner  assembled  for  the  purpose  of  electing.     If  the 
words  ^^  in  due  manner"  had  been  omitted,  the  repli* 
cation  would  clearly  have  been  good,  and  1  think  that 
they  mean   nothing   more   than   the  law  would   imply. 
The  bye-law  set  out  in  the  eighth  plea  is  open  to  the 
same  objections  as  the  custom  in  the  first.    That  plea 
is  therefore  bad,  as  well  as  the  other  seven ;  and  out 
judgment  must  consequently  be  for  the  crown. 
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JS25.  HoLBOYD  J.     I  entirely  agree  with  my  brother  Bay- 

"*'"""  ley  in  thinking  all  the  defendant's  pleas  bad.  The  bell 
^atfitf  may  or  may  not  be  notice  of  the  election.  It  is  not  alleged 
in  any  one  plea,  that  the  bell  gives  notice  of  the  purposes 
of  the  meeting,  for  which  it  is  rung,  nor  does  it  appear  that 
there  is  any  limitation  as  to  tlie  hour  of  ringing,  nor  to  the 
duration  of  it,  nor  is  it  said  at  whose  order  the  bell  is  to 
be  rung.  I  apprehend  that  the  proper  mode  of  pleading 
would  have  been  to  state,  that  a  Court  had  been  im- 
memorially  hol^en  for  the  election  of  burgesses,  and 
that  by  immemorial  usage  the  burgesses  duly  assembled 
had  been  accustomed  to  elect.  Then  would  have  fol- 
(lowed  averments  that  the  Court  was  duly  holden,  and 
that  the  burgesses  duly  assembled  did  elect,  so  that  issue 
might  have  been  taken  on  one  or  more  of  those  facts. 
If  the  defendant  attempts  in  pleading  to  fritter  away 
those  facts  by  stating  a  variety  of  circumstances,  he 
must,  at  least,  allege  such  circumstances  as  are  tanta- 
mount to  tliose  facts :  therefore,  when  he  states  that  no* 
tice  was  given  by  ringing  a  bell,  he  should  shew  that  it 
was  a  reasonable  notice,  otherwise  it  does  not  dispense 
with  the  allegations  that  the  Court  was  duly  holden,  and 
the  burgesses  duly  assembled.  A(rain,  if  you  seek  to 
vary  the  common  law  by  a  custom,  you  must  bring 
yourself  strictly  within  the  custom,  which  the  defendant 
has  not  done  by  his  seventh  plea. 

LiTTLEDALE  J.  I  also  think  the  pleas  bad.  Wb^« 
a  meeting  is  holden  on  a  charter^ay,  it  is  not  necessary 
to  give  notice  of  it ;  but  at  any  other  time  notice  of  a 
meeting,  and  of  the  purposes  for  which  it  is  holden^ 
must  be  given.  The  first  plea  does  not  confine  the 
custom  to  a  court  for  the  purpose  of  election ;  notice  of 
the  particular  busioMi  to  be  transacted  was,  therefiue, 
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« 
necessary,  and  consequently,  notice  by  the  bell  was  in-        IB26. 

suffident.     But  if  the  election  had  been  the  only  basi-        — — 

•         .  .  Tbe  ¥iMo 

ncss,  still  the  notice  would  be  bad,  for  the  reasons  given        againa 

by  my  learned  brothers.  The  same  objection  applies 
to  all  the  pleas  till  the  seventh.  To  that  it  is  a  suf- 
ficient answer  that  the  defendant  has  not  brought  him- 
self within  the  custom.  As  to  the  eighth,  it  is  clear 
that  a  bye-law  cannot  make  that  good  which,  as  a 
custom,  is  illegal. 

Judgment  for  the  crown. 


Jones  against  Covf ley. 

A  SSUMPSIT  in  consideration  that  the  plaintiff,  at  Declaration  in 
the  request  of  the  defendant  had  bought  a  horse  that  Uie  defend* 
of  hin>,   the  defendant  undertook   that  it  was   sound.  » hone  to  be 
Plea  non  assumpsit.     At  the  trial  before  Littledak  J.  3^'^^^ 
at  the  last  spring  assizes,  for  the  county  oK  Hereford^  ^*^*f?  ol' ^""^ 
it  appeared  that  at  the  time  of  the  sale,  the  horse  had  to  be  sound 

everywhere  ei* 

the  appearance  of  having  received  a  kick  on  one  leg.;  ceptakickon 

the  leg :   Held, 

but  that  it  had  not  then  produced  lameness,  and. the  Uiattiiiswas 
defendant  warranted  that  the  horse  was  sound  every  not  a  general 
where,  except  the  kick  on  the  leg*     It  was  proved,  that  J^^here  was 
the  horse  was  in  other  respects  unscrund,  having  a  dropsy  J^^*"|^  ^. 
at  the  time  of  the  sale.     It  was  objected  by  the  de-  »nty  pwed 

**  '^  and  that  stated 

fendant's  counsel,  that  the  evidence  did  not  support  the  »?  ^^  declara- 
declaration,  inasmuch  as  the  warranty  declared  upon 
was  general,  and  the  warranty  proved  was  qualified.  The 
learned  judge  was  of  this  opinion,  and  was  about  to 
nonsuit  the  plaintiff,  but  his  counsel  cited  the  case  of 
Garment  v.  Bans,  {a)    There  the  plaintiff  declared  upon 

(a)  2  Esp,  N*  p.  C.  673. 

a  general 
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^  13S5.       might  not  tarn  out  to  be  an  unsoundness^  and  that  tbe 
J  defendant  said  to  the  plaintiff,  **  I  will  warrant  against 

J^j^^  &ny  unsoundness,  except  against  an  unsoundness  which 
may  result  from  the  kick  on  the  leg/'  It  appears  to 
me  that  that  was  a  qualified  warranty.  I  caHnot,  indeed^ 
distinguish  this  case  from  Garment  r.  Barrs  (a) ;  but  I 
am  not  satisfied  with  the  reasoning  of  Lord  Chief  Jus- 
tice Eyre  in  that  case.  He  there  lays  it  down,  that  in 
oiider  to  make  it  a  variance,  the  injury  the  horse  had 
sustained  ought  to  be  of  a  permanent  nature,  and  not 
such  as  arose  from  a  temporary  accid^t.  If  that  rea- 
soning be  correct,  it  will  depend  in  many  cases  upon  a 
subsequent  event,  viz.  whether  the  injury  be  permanent, 
whether  the  contract  amount  to  a  general  or  qualified 
warranty ;  but  diat  question  must  depend  upon  the  in- 
tention of  tbe  parties  at  the  time  when  the  contract  was 
made.  Suppose  it  had  turned  out  that  the  horse  had  a 
permanent  unsoundness  arising  from  the. kick  on  the 
leg,  the  defendant  clearly  would  not  have  been  liable  on 
tlie  warranty  given  by  him.  But  if  he  had  given  a  ge- 
neral warranty  he  would  have  been  liable.  The  con- 
tracts are  substantially  different.  The  rule  for  entering 
R  nonsuit  must,  therefore,  be  made  absolute. 

HoLROYD  J.     I  am  of  opinion  that  the  general  war- 
ranty was  not  proved.    Whether  it  was  proved  or  no^ 
.must  depend  not  on  the  subsequent  event,  but  on  what 
passed  between  the  parties  at  the  time  when  the  contract 
was  completed. 

4 

LiTixEDALE  J.  concurred. 

Rule  absolutf* 
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Faulkner,  Clerk,  against  Elger  &  Newby. 

TT^HIS  was  an  action  for  a  false  return  to  a  writ  of  J"  *"  •ction  ftw 

X  •  fain  ratum 

mandamus.     Declaration  stated,   that  the  defend-   o  a  writ  of 
ants  were  the  churchwardens  of  the  parish  of  St.  Se-  was  alleged  to 
pulcAre^  in  the  town  of  Cambridge  ;  and  that  the  curacy  a  parish  that 
of  the  parish  church  of  the  said  parish,  was  a  perpetual  ^irtiSrBler- 
curacy,  within  the  diocese  of,  &c.,  endowed,  &c.,  and  £J^|J^'J^ 
ihat,  from  the  time  of  such   endowment   of  the  said  ^J**^'*^^ 

^  •f  the  death  of 

ouracy,  there  had  been,  and  still  was,  within  the  said  ^«  cunte  or 

otherwise,  the 

parisa  a  cusiom,  t/iat  when,  and  so  q/iefi  as  it  had  happened^  parisbiooere 

should  elect  a 

that  the  said  perpetual  curacy  had  been  or  should  be  vacant^  fit  person  to 
by  reason  of  the  death  of  the  perpetual  curate  thereof^  or  and  that  a"' 
otherwise^  the  parisl^ioners  of  the  parish  had  been  used  and  ]JJ^|J^*'*]2lm- 
accustomedto  elect j  and.  ought  to  elect  a  fit  and  proper  ^^Jjl^u"*^ 
person,  in  holy  orders,  according  to  the  rites,  &c.,  to  be  p>nshoners  ac- 

...        cording  to  the 

the  perpetual  curate  thereof  for  the  time  being ;  which  custom.    At 
said  person  so  elected  as  aforesaid,  the  churchwardens  peared  that  at 
and  parishioners  of  the  said  parish,  during  all  that  time,  th™pari8hioaer8 
had  been  used  and  accustomed  to  nominate;  and,  of  f^ait'puro^ 
right,  ought  to  nominate  to  the  bishop,  in  order  that  he  ^^^.  *"  *^* 
miirht  be  duly  licensed  to  the  curacy.     The  declaration  '^l^***  htfw^  the 

^  '^  "  election  began 

then  stated,  that,  on  the  24th  day  of  November  182S,  at,  thatparishionen 

who  had  not 

&c^  a  vacancy  having  occurred  in  the  said  perpetual  paid  church 

rates  should  not 
be  allowed  to 
▼ote.  In  consequence  of  this  resolution,  sereral  persons  who  bad  tfaelcgal  right  of  roting 
did  not  tender  their  votes,  and  the  votes  of  others  who  did  lender  tlieir  votes,  were  rejected, 
on  the  ground  that  they  had  not  paid  the  church-rate  :  Held,  that  s  party  elected  by  the 
majority  of  the  persons  whose  votes  were  received  at  this  meeting  was  not  duly  elected  by 
tbe  parishioners  according  to  the  custom. 

At  the  election  every  parishioner  tendering  a  vote  gave  a  card  containing  only  the  namo 
of  the  candidate  for  whom  he  voted ;  seroble',  that  this  mode  of  elcctiotf  ^ras  illegal. 
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book,  dated  November  24,  1823,  that,  at  a  meeting  1825. 
of  the  parishioners  for  the  election  of  a  minister,  „ 
according  to  notice  given  in  the  church  for  that  pur-  Sf^ 
pose,  the  major  part  of  the  parishioners  present  bad 
elected  the  Rev.  H.  Robinson ;  the  number  being  for 
Robinson  S6,  for  tlie  plaintiff  34.  It  was  proved,  that 
C.  Nainby^  a  householder,  who  paid  poor-rates,  had 
actually  voted  for  the  plaintiff;  but  being  afterwards 
desired  by  the  chairman  to  withdraw  his  vote,  on  the 
ground  that  he  had  no  right  to  vote,  not  having  paid 
church-rates,  he  withdrew  one  of  the  cards  on  which  the 
plaintiff's  name  was  written.  Duckins^  Harbone^  Bobert 
Everett^  and  Wells^  four  other  householders  who  paid 
poor-rates,  did  not  actually  tender  their  votes,  but  went 
to  the  church  for  that  purpose ;  and  were  deterred  from 
tendering  them,  because  they  were  informed  that  they 
were  not  entitled  to  vote,  on  the  ground  that  they  had 
not  paid  church-rates.  It  was  admitted,  on  the  other 
hand,  that  a  person  of  the  name  o(  Herrings  who  voted 
for  the  plaintiff,  had  no  right  to  vote.  It  appeared, 
further,  that  the  mode  of  election  was  by  the  party  in- 
tending to  vote  giving  in  a  card,  containing  the  name  of 
one  of  the  candidates,  but  not  the  name  of  the  voter. 
On  the  part  of  the  defendants,  it  was  proved,  by  a  Mr. 
Abbottj  who  presided  at  the  meeting,  that,  before  the 
election  began,  it  was  decided,  that  the  votes  of  persons 
who  had  not  paid  church«rates  should  not  be  received* 

It  was  also  proved,  that  one  James  Everett^  a  householder, 

• 

who  had  intended  to  vote  for  Robinson^  was  refused,  on 
the  ground  that  he  had  not  paid  church-rates;  and 
that  Flacky  the  parish  clerk,  went  to  the  church  to  offer 
his  vote,  but  did  not,  in  fact,  tender  it,  in  consequence 

of 
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1895; 


FAnxata 


of  bieing  told  that  he  liad  no  vote,  because  he  did  not 
pay  church-rated.    The  learned  judge  expressed  some 
ddubt  whether  the  voters,  whose  names  were  then  pro- 
posed to  be  added  to  the  poll,  could,  in  point  of  Iaw» 
be  considered  as  having  tendered  their  votes,  inasmuch 
as  they  acquiesced  in  the  objection,  by  not  insisting  that' 
they  had  a  right  to  vote ;  but  he  left  it  to  the  jury  to  fitid» 
whether  the  right  of  election  was  in  the  parishioners,  as 
alleged  in  the  declaration;  and  for  whom  the  voters^ 
whose  votes  had  been  inquired  into  at  the  trial,  intended 
to  vote.    The  jury  found  the  custom  to  elect  for  the 
plaintifl^  as  alleged  in  the  declaration ;  and  they  found 
ibr  the  plaintiff  as  to  the  votes  of  Nainby^  DtickinSf  WeVs^ 
Harbone^  and  Robert  Everett^  for  the  defendant,  as  to  ^ 
the  vote  of  James  Eoerett :  consequently,  the  plaintiff^ 
having  38  votes,  after  deducting  that  of  Herrings  and  ' 
JBobinson  only  37»  the  verdict  was  entered  generally  for 
the  plaintiff.     A  rule  nisi  for  a  new  trial  was  obtained  ' 
in  Easter  term  last,  upon  two  grounds,  first,  that  the 
mode  of  election  by  ballot  was  illegal ;  and,  secondly^ 
that  the  votes  added  at  the  trial  had  not  been  duly  ten- 
dered. 


Storks  and  Dover  now  shewed  cause.  Election  by 
ballot  is  a  legal  mode  of  election.  The  custom  alleged 
in  the  declaration  is  general ;  and  the  jury  have  found 
that  by  the  custom,  no  particular  mode  of  election  is 
specified.  The  Court  will  t[ierefore  put  such  a  con«' 
struction  on  the  act  of  the  parishioners,  ut  res  magMr  ' 
valeat  quam  pereat.     The  custom  being  for  the  parUv^'  ' 

»  •  •  • 

ioners  to  elect,  it  was  competent  to  them  to  adopt  ujf ' 
reasonable  mode  t>f  election.     Now  election  by  baUot '  Ht^ 

a  rea- 
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Fauum^ 


a  reaaooable^  and,  ther^re^  a  legal  regalati0n.    The       tSS5« 

dergyman  not  knowing  who  votes  finr  or  against  hinit 

will  come  into  the  parish  with  equal  goodwill  to  all. 

It  does  not  contravene  the  general  iaw.    It  is  quite  dear 

that  a  majority  of  the  parishioners  are  competent  to  make 

regulations  to  bind  the  whole.  In  8iougiianw»Bqfnolds{a}^ 

the  ri^t  of  adjourning  a  vestry  was  held  to  be  in  a 

parish  at  larger  and  in  16  Finer*s  Abr.  tit  PlarishionerB 

(AX  pi*  5.,  there  is  the  following  passage:  '^^Parishioners 

are  abody^pditic  to  many  purposes;  as  to  vote  lit  vestry 

if  they  pay  scoi  and  lot ;  thqr  have  a  sole  right  to  raise 

taxes  fiir  their  own  relief  without  the  interposition  of  any 

soperior  court;  may  make  b/e  laws  to  mend  the  high- 
ways, and  to  make  banks  to  keq[>  out  the  sea,  and  for 

lepairing  the  churdi,  and  making  a  br  dge,  ftc.,  or  any 

audi  thii^  for  the  pdblic  good;  and  by  3&4  W.  S., 

and  Y  Anne,  to  tax  and  levy  poor^rateg,  and  to  mAe  and 

nuuntain  fire  engines ;  and  by  9  G.l.c.?.  sA.  for  purchas- 
ing worUioiises  for  the  poor.^    Then  the  exdusion  of 

persons  finom  voting  who  had  not  paid  the  cfaurch-ratd 

was  illegaL    It  is  true  that  there  is  a  power  incident  to 

every  body  to  make  regulations  binding  6n  themsdves, 

if  th^  be  not  contrary  to  law.    But  by  the  58  G.  S.  c  69. 

IB.  4.  all  persons  are  entitled  to  vote  at  vestries  who  pay 

fxx>r-rates.    The  restriction  in  this  case  was  therefore 

contrary  to  law,  and  there  is  no  pretence  for  saying  that 

it  formed  part  of  the  custom.  Then  as  to  the  mode 
xif  vodng  where  the  election  is  by  polling;  there  it  is 
Mhe  duty  of  the  voter  to  tender  his  vote  for  k  fiarticular 
^person,  and  to  see  that  his  tender  is  recorded  in  thie 
-^Kill-book.  Here  there  is  no  book,  the  object  bdng  that 
^he  voter  should  not  be  known ;  therefore^  no  such  ten^ 
^er  could  be  made. 

(a)  3  Sir.  1045.  10 

Vol.  IV.  H  h  Robinson^ 


t^^'*^'^  ■'!!!.»-«* '• 
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is  brought  for  a  false  return  to  a  mandamus,  by  which  1825« 
the  defendants  have  certified  that  the  plaintiff  was  ■ 
not  duly  and  according  to  the  custom  of  the  parish  ogmnM 
elected.  Now  if  the  votes  were  equal  there  was  no 
election.  It  appears  that  before  the  election  began, 
it  was  decided  that  the  votes  of  persons  who  had 
not  paid  the  church-rates  should  not  be  received. 
That  appears  to  me  not  to  have  been  a  legal  resolu** 
tion.  If,  however,  it  was  a  good  and  legal  rule,  then 
Mr.  Bobinson  had  the  majority  of  the  votes.  If  it  was 
an  illegal  resolution;  as  it  is  impossible  to  say  how 
many  persons  may  have  kept  away  on  the  supposition 
that  it  was  to  be  a  settled  rule,  I  think  the  election 
is  void.  I  am  disposed  to  think  that  an  election  under 
such  a  rule  could  not  be  good  without  the  consent 
of  all  the  electors.  But  taking  the  right  of  election 
to  be  in  the  parishioners  at  large,  to  whom  no  such  dis- 
qualification applied,  the  quiestion  is  whether  the  mode 
of  election  pursued  in  this  case  was  legal.  It  is  not 
necessary  to  give  a  decided  opinion  upon  that  point, 
but  I  incline  to  think  that  it  was  not  legal.  I  do  not 
mean  to  apply  my  observation  to  a  case  where  each 
person  inserts  his  name  in  a  book,  but  to  that  species  of 
elecdon  where  the  voter  gives  his  vote  in  such  a  manner 
that  no  person  but  himself  can  know  for  whom  he 
voted.  The  common  law  mode  of  election  is  by  shew 
of  hands,  or  by  poll,  and  the  party  electing  is  then  said 
to  have  a  voice  in  the  election.  The  objection  to  the 
mode  of  voting  by  ballot  is,  that  it  presents  an  insur- 
mountable difficulty  to  a  scrutiny,  because  no  person 
can  tell  for  whom  a  particular  individual  voted.  An- 
other objection  to  election  by  ballot  is,  that  the  taking 
of  votes  in  this  secret  and  private  manner  has  a  ten- 
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tbat  castom.     I  am  of  opinion  that  he  ^as  not  elected        lfif25« 
scoording  to  that  custom,  because  upon  the  evidence  it  ""* 

appe^s  that  he  was  elected  by  those  parishioners  only  S^^ 
who  paid  the  church>-ra(es.  He  has  not,  therefore^ 
made  out  in  proof  the  allegation  in  the  declaration,  that 
he  was  duly  elected  according  to  the  custom^  because 
he  bos  not  shewn  that  he  was  elected  by  the  parishionefs 
in  general.  I  think  it  was  not  competent  to  the  pa- 
rishioners to  narrow  the  custom  by  passing  a  bye-law 
which  would  haive  the  effect  of  making  it  depend  on  the 
will  of  particular  persons  whether  a  person  had  a  right  to 
voce  or  not  I  have  great  doubt,  alsO)  whether  elecdon  by 
baltot  be  a  legal  mode  of  election  or  not  Some  ad- 
vantage may  accrue  from  it,  such  as  avoiding  ill  will 
amongst  the  parishioners,  and  leaving  the  voters  unin- 
fluenced ;  but  I  think  that  it  is  the  duty  of  the  return- 
ing officer  to  see  that  the  person  returned  is  duly 
eleitte^  and  that  he  is  bound  to  use  reasonable  means 
to  attun  that  end.  Now  if  he  takes  down  the  names  of 
the  voters,  and  the  persons  for  whom  they  vote,  and  it 
afterwards  appears  that  any  person  has  been  admitted 
to  vote  who  has  no  right  to  vote,  his  name  may,  on 
a  senittny,  be  struck  off.  In  the  case  of  an  election  by 
ballot,  the  returning  officer  puts  it  out  of  his  power  to 
ascertain  whether  the  party  who  voted  had  a  right  to 
vote  or  not.  But  it  is  not  necessary  to  decide  that 
point;  it  is  sufficient  to  say,  that  the  plaintiff  was  not 
elected  by  the  parishioners  in  general,  but  only  by 
those  paymg  the  church-rate.  I  think,  also,  for  the  rea- 
sons slated  by  my  Brother  Bayley,  that  the  plaintiff  did 
not  make  out  that  he  had  the  majority  of  votes. 

LiTixBDALE  J.    The  custom,  as  alleged  in  the  de*' 

H  h  3  claration, 
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1825;        clarntion,   is,   that,  the  parishioners  should  elect;   all 
parishioners,  therefore,  had  a  right  to  elect ;  but  it  was 

a/fqinH        decided  at  the  meeting  that  no  persons  who  had  not  paid 
the  church  rate  should  vote.     Now,  it  is  possible  that  no 
church-rate  may  have  been  made  for  many  years  before, 
and,  therefore,  that  a  party  may  not  have  paid  the  rate, 
because  there  was  none  to  be  paid ;  but  I  think  that  the 
parishioners,  at  the  time  of  meeting  for  the  purpose  of 
electing,  had  no  right  to  restrict  the  number  of  electors. 
Corporators  have  the  right  to  make  reasonable  bye- 
laws,  even  to  restrict  the  number  of  electors;  but  that 
must  be  done  at  a  corporate  meeting,  convened  for  the 
purpose^  and  of  which  reasonable  notice  must  be  given. 
I  will  not  say  whether  the  parishioners  had  a  right  in 
this  case,  if  they  had  given  due  notice  of  their  inten- 
tion, to  make  it  a  rule  that  no  person  who  had  not  paid 
the  church  rate  should  have  a  right  to  vote.   I  am  clearly 
of  opinion  that  they  had  no  right  to  do  it  on  the  spur  of 
the  occasion.     As  to  the  other  question,  it  is  clear  that 
at  common  law,  where  parties  have  the  right  of  voting, 
the  restriction  of  voting  by  ballot  cannot  be  imposed. 
The  writing  of  the  name  of  the  candidate  on  a  card  is 
not  .strictly  an  election  by  ballot.     The  great  objection 
to  such  a  mode  of  election  is,  that  there  can  be  no  ef* 
fectual  scrutiny,  because  if  it  be  afterwards  discovered 
that  a  given  individual  has  voted  who  had  no  right  to 
vote,  it  is  impossible  to  say  on  which  side  he  voted* 
I  think  that  the  mode  of  election  adopted  in  thi$  case 
was  illegal.     But  it  is  unnecessary  to  decide  that  point* 
It  is  sufficient  to  say,  that  the  plaintiff  has  not  made  out 
that  he  was  elected  by  the  parishioners.    That  being  bo, 
I  think  the  rule  for  a  new  trial  must  be  made  absolute. 

Rule  absolute^ 
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■      1825. 


The  King  against  the  Inhabitants  op 

Hambledon. 

UPON  an  appeal  against  an  order  of  two  magistrates)  Where  eight 
^      parishes  wcra 

for  the  removal  ofjo/in  Birdseye  from  the  township  incorporated 
of  Witney^  in  the  county  of  Ckcfbrd^  to  the  parish  of  common  work- 
HtmbUdoh^  in  the  county  of  Sttnty ;  the  sessions  con-  tiie  22  g.  3. 
firmed  the  order,  subject  to  the  opinion  of  this  Court  ^^n'was* 
on  the  following  case.     In  the  year  1786,  the  parishes  •P^^^f^^ 
of  Ihtimlei/,    Chiddingfold,   Dumfdd,  mA  Hambledon^  ^^*^^^^^ 
were  incorporated  under  the  provisions  of  the  act  22  of  that  parish 

for  one  y«ar, 

G.  3.  c.  83.     The  parishes  of  Haselmerej  SAalfbrd,  Saint  and  aenred  for 

three  veara 

Martha,    Hascomb,   and   Elstead^  afterwards   took   the  under  that  ap- 
benefit  of  the  same  provision  ;  and  all  the  parishes  before  2^0^^*"' 
mentioned  became   incorporated   and    united  parishes,  ^J]^  ^ibM  no 
under  and  for  the  purposes  of  the  act     About  the  year  2b*{^*"||[^ 
1787,  a  very  large  house  of  industry  was  erected  by  con-  P®?^®'  *<>  •?- 

•^         '^  '  pomt  a  gover- 

tribution  of  all  the  said  parishes  upon  the  waste  of  the  nor  of  iu  poor, 

and  that  the 

manor,  in  the  }iarish  of  Hambledon,  as  the  most  con-  pauper  did  not, 

.by  serving  un- 

venient  situation  for  the  purposes  of  the  incorporation,  dcrthatap- 
To  this  house,   paupers   from  all  the  united   parishes  asettlementT 
were  sent  by  these  parishes  respectively,  as  occasion  re-  j^^  ^^  |^^** ' 
quired,  and  were  maintained  separately,  at  the  expetice  *?f  Ji°**^J^J, 
of  the  respective  parishes  to  which  the  paupers  severally  ^®  would  not 
belonsced.     For  the  management  of  this  general  house  of  setUemcnt, 

^  ^  ^  sec.  39.  of  the 

industry*  and  the  employment  of  all  the  classes  of  pau-  22  G.  3.  c.«3., 

providing  **  that 

pers  therein,  a  governor  was  from  time  to  time  appointed^  nothing  in  the 
under  the  powers  of  the  act.     In  the  year  1820,  John  shall  alter  or 
Birdseye,  who  had   gained  a  settlement  at    Witney  in  Jnentof^any 
Oxfhrdshire,  before  the  date  of  thesaid  act,  was  appointed  P^**^'^  ^^  P*'- 
governor  of  the  house  of  industry,  by  an  order  in  the  ever." 

H  h  4  following 
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IffiSi       following  form.     "  Surrey  sessions.     We,   two  of  his 
'I^        Majesty's  Justices  of  the  peace  for  the  county  of  Smtt^, 

Tut  KxKo 

nqomu        acttnfir  for  the  himdred  of  Godalming.  in  the  said  county, 

Tbe  Inhabitants  ■&»  .^ 

of  Hambledov.  do  hereby  appoint  John  Birdseye  oiHambledon,  to  execute 

the  office  of  governor  of  the  poor,  for  the  parish  of 
HambUdon^  within  the  said  hundred,  for  one  year,  to 
be  Gomputed  from  the  wed(  oi  Easter  now  last  past,  to 
li^hicb  he  has  been  recommended  at  a  public  meetings 
holden  the  20th  day  of  March  last,  pursuant  to  the  dir- 
Factions  of  the  act  passed  in  the  22  G.  3.  for  the  better 
relief  and  employment  of  the  poor.  Given  under  our 
hands  and  seals  this  6th  day  oi  April  1822,  G.  W.  O.,  J. 
JIC"  Under  this  appointment,  he  served  in  the  said  office  of 
gotemor  for  three  years  jn  succession,  upon  the  same 
terms  \  and,  during  that  time,  resided  in  the  parish  of 
HaiaMedon.  The  questions  for  the  consid^ation  of  the 
Cottrt  are,  whether  John  Birdseye  was  duly  appointed  to 
a  public  annual  office,  according  to  the  provisions  of  the 
statute;  and  whether,  by  his  service  in  such  office  in  the 
parish  of  Hambledon^  he  gained  a  settlement  there. 

G.  i2«  Cross^  iti  support  of  the  order  of  sessions.  The 
first  question  in  this  case  is,  whether  the  office  held  by 
the  pauper  was  a  public  annual  office,  within  the  3  & 
4  W.  S.  c.  11.  s.Q.  Now,  the  appointment  was  made, 
by  virtue  of  the  22  G.  3.  c.  83.  $*  9.,  and  that  calls  it 
an^  office;  it  was  public,  as  being  the  office  of  governor  of 
a  work-house,  and  it  was  annual,  by  tlie  very  terms  of 
the  i^pointipent.  It  will  be  objected,  that  by  the  terms 
of  the  appointment  it  appears  to  have  been  for  less  than 
a  year,  for  it  is  for  a  year,  to  be  computed  from  a  day 
past.  But  it  is  also  stated,  that  the  pauper  served  for 
three  years  upon  the  same  terms,  which  must  mean  the 

same 
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same  terms  of  payment  and  remuneration.  It  was  a  182S. 
continuous  service  under  the  original  appointment 
Another  objection  will  be  founded  on  section  89.  of  the  against 
29  G.  S.  c  83.,  by  which  it  was  enacted,  **  that  nothing  of  Uiimi 
therein  contained  should  extend  or  be  construed  to 
extend^  to  alter  or  affect  Uie  settlement  of  any  person  or 
persons  whomsoever,  or  to  give  any  illegitimate  child, 
who  might  be  born  in  any  poor-house  or  work-house^ 
established  under  the  authority  of  that  act,  a  settlement  in 
the  parish  or  place  in  which  such  work-house  or  poor-- 
house should  be  situated,  but  every  such  child  should 
be  considered  as  settled  in  the  parish  or  place  to  which 
the  mother  belonged."  But  that  provision  applies  only 
to  paupers  in  the  work-house,  not  to  servants  there  or 
to  officers.  This  is  plain,  from  the  provision  respecting 
iH^itimate  children,  and  also  from  the  corresponding 
enactment  in  the  9  G.  1.  c.  7.  s,  4.  "  Provided  always, 
that  no  poor  person  or  persons,  his,  her,  or  their  ap- 
prentice, child,  or  children,  shall  acquire  a  settlement  in 
the  parish)  town,  or  place,  to  which  he,  she,  or  they,  are 
removed,  by  virtue  of  this  act."  Taking  the  whole  to* 
gether,  it  seems  clear,  that  the  clause  in  the  22  G^  S.  c»  8d. 
was  to  apply  to  those  persons  only  who  were  brought 
into  the  parish  compulsorily,  under  the  provisions  of  the 
act. 

Nolan  contra.  The  pauper  was  not  properly  ap^- 
pointed.  The  appointment  should  have  been  for  the 
eight  incorporated  parishes ;  and  not  for  one  of  them 
alone.     (He  was  then  stopped  by  the  Court) 

Bayley  J.  The  appointment  for  one  parish  was 
clearly  insufficient ;   and,  on  the  other  point  also,  it 

appears 
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18S5«       af^pears  to  me,  that  no  settlement  was  gained  in  HamhU" 

«  don.     It  was  decided  in  Rex  v.  Meriham  (<y),  that  the 

9t^bM       master  of  a  work-house  is  not  a  public  officer,  unless 

of  JlAMBLBooir.  he  be  made  so  by  act  of  parliament ;  and,  therefore, 

before  the  22  G.  3.  c.  83.  no  settlement  could  have  been 
gained  byserviceundersuch  an  appointment.  That  statute 
calk  it  an  office,  but  the  39th  section  says,  that  all  per* 
SODS  in  the  work-house  are  to  be  in  the  same  situation, 
with  respect  to  settlements,  as  if  the  act  had  not  passed. 
For  both  tliese  reasons,  therefore,  it  appears  to  me^  that 
the  order  of  sessions  must  be  quashed. 

HoLROYD  and  Littledale  Js.  concurred. 

Order  of  sessions  quashed. 


(a)  lEaU,  167. 


Woodcock  against  Gibson  at)d  Others. 

• 

'^rRESPASS  for  brewing  and  entering  a  close,  called 
the  garden,  in  the  parish  of  Tkorp^  and  destroying 
vegetables,  &c.  Plea  1st  not  guilty;  2d  that  the  close 
was  the  soil  and  freehold  of  Gibson  nnd  owe  Joseph 
Taylor,  then  beins  the  sole  churchwarden  of  the  parish 

aU  buildings,        ^  ^      ^  »  ^ 

lands,  and  here-  of  Thoip ;  Sd  that  it  was  the  soil  and  freehold  of  Gibson 

ditameots  be» 

longing  to  the  and  the  said  Joseph  Taylor,  as  and  then  being  the  over- 

that  in  order  to  seers  of  the  poor,  and  the  said  J.  Taylor  then  being  the 

body'mponue  ^^^  churchwarden  of  the  said  parish.     Replication  to 

1^";^^*^^  each  that  it  was  the  close  of  plaintiff,  and  not  of  Gibson 

betwooTer-  ^jjj   Taylor  in  manner  alleged.     At  the   trial  before 


Hie  59  G.  5. 
c.  18.  s.  17. 
vests  in  the 
churchwardens 
and  overseers 
of  the  poor,  in 
the  nature  of  a 
body  corporate 


churchwarden     ffest  C.  J.,  at  the  Lincoln  Summer  Assizes  1 824,  the 

or  church-  , 

wardens,  and  that  where  Oier^  were  two  overseers  appointed,  one  of  whom  was  afierwaida 

appotnti4  (bj  custom)  sole  churchwarden,  the  act  Ad  not  vest  parish  properly  in  them. 

Irei^ss 
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trespass  was  proved,  and  for  the  defendants  it  was  shewn, 
that  the  locus  in  quo  was  parbb  property,  and  that 
Gibson  and  Taylor  were  appointed  overseers  of  the  poor, 
on  the  5th  of  April  182S,  and  on  the  22d  of  the  same 
month,  Taylor  was  appointed  sole  churchwarden,  it 
being  tlie  custom  of  the  parish  to  have  one  only ;  and  it 
was  then  contended  that  tlie  locus  in  quo  vested  in  tliem 
by  the  operation  of  the  59  G.3.  c.  12.  s.  17.  (a)  The 
Chief  Justice  was  of  that  opinion,  but  directed  the  jury 
to  assess  the  damages  on  the  2d  and  Sd  issues  to  save 
expence,  if  this  Court  should  be  of  opinion  that  the  close 
was  not  the  soil  and  freehold  of  Gibson  and  Taylor^  and 
the  jury  assessed  the  damages  at  one  penny.  A  rule  nisi 
for  entering  a  verdict  for  the  plaintiff  on  tliose  i;ssues 
having  been  obtained  in  Michaelmas  term, 


1885. 


Woodcock 
against 
OiBSoir. 


Phillipps  now  shewed  cause.  The  only  question  to 
be  considered  is,  whether  the  evidence  given  at  the 
trial  supported  the  second  or  third  plea.  Now  it  ap- 
peared that  the  appointment  of  Gibson  and  Taylor^  as 
overseers,  preceded  the  appointment  of  Taylor  as  church- 
warden. The  property  would  by  the  59  G.  3.  c.  12. 5. 17. 
immediatelv  vest  in  them  as  overseers,  and  it  is  imma^ 
terial  to  consider  whether  Taylor  was  afterwards  legally 


{a)  By  which  it  Is  enacted,  « thot  all  buildings,  landf,  and  heredita- 
ments which  shall  be  purchased,  hired,  or  taken  on  lease  by  the  church- 
wardens and  oTcrseers  of  the  poor  of  any  parish,  by  the  authority  atkd  for 
any  of  the  puriK>6es  of  this  act,  bliall  be  conveyed,  &c.  to  the  church- 
wardens and  overseers  of  the  poor  of  every  such  parish  respectively,  and 
their  successors  iti  trust  for  the  parish ;  and  such  churchwardens  and 
overseers  of  the  poor  and  their  successors,  shall  and  nxay,  and  they  are 
hereby  empowered  to  accept,  take,  and  hold  in  the  nature  of  a  body 
corporate  for  and  on  behalf  of  the  parish,  all  such  buildings,  lands,  and 
hereditaments,  and  all  other  buildings,  lands,  and  hereditaments  belongiiig 
to  such  parish.'* 

appointed 


Oiasoir. 
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1425.       appointed  churcbwarden.    \Bm/l€y  J.  Would  it  not  vest 
JI  in  them  and  the  then  churchwardens  ?  1    The  e^dence 

WOODCOCK  "^ 

•gflhai  did  not  shew  that  diere  was  at  that  Ume  a  churchwarden^ 
Now  if  the  property  vested  in  Gibson  and  Taykr^  as 
overseers*  the  2d  plea  was  proved,  and  that  is  an  answer 
to  the  action .  It  was  objected  at  the  trial,  that  these  per« 
sons  were  not  overseers  within  the  meaning  of  tbie  statute 
because  one  of  them  was  also  appointed  churchwarden, 
and  The  King  v.  JU  Saints^  Derby  (a),  was  cited.  But  that 
only  decided  that  as  the  statute  45  EUz^  c.  2.  requires  ap- 
prentices to  be  bound,  ^by  the  churchwardens  and  over- 
seers,  or  the  major  part  of  them,"  there  must  be  two 
overseers  besides  the  churchwardens,  in  order  to  execute 
the  powers  given  by  the  act  Those  are  mere  naked 
powers,  and  to  be  strictly  pursued.  The  question  here 
is  quite  different  and  is  simply,  whether  the  property 
did  not  vest  in  Gibson  and  TiTyfor  immediately  on  Uieir 
appointment  as  overseers ;  and  if  so,  diere  was  nofthing 
to  divest  it  afterwaixls. 

Oarke  and  N.  R.  Clarke  contra-  The  59  G.  3.  c.  12. 
St  17.  gives  the  property  to  the  churchwardens  and 
overseers  as  a  corporation.  Gibson  and  Taylor  were  not 
at  the  time  of  the  trespass,  nor  had  they  ever  constituted' 
a  corporation  of  churchwardens  and  overseers,  the 
property,  therefore,  never  vested  in  them.  The  King  v. 
All  SaintSf  Derby^  expressly  decided  that  there  must  be 
two  overseers,  distinct  from  the  churchwardens,  in 
order  to  comply  with  the  requisites  of  the  43  JEliZi  c.  5L 

Bayley  J.     The  17th  section  of  the  59  G.  5.  c.  \% 
certainly  vests  the  property  in  the  churchwardens  and 

(a)  XZEaU^XAZ. 

overseers 


Gxii3ir. 
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overseers  as  a  body  politic ;  and,  therefore,  until  officers        1825. 
of  both   descriptions  are  appointed,  nothing  vests   in       " 
either  of  them.     Now  Gibson  and  Taylor  were  appoint-       ^^'^ 
ed  overseers  on  the  ^th  of  April ;  if  there  were  at  that 
time  a  churchwarden,  the  property  might  vest  in  him 
and  the  overseers;  but  that  does  not  appear,  nor  is 
there  a  plea  to  that  effect     Taylor  was  afterwards  ap- 
pointed churchwarden,  but  neither  before  that  appoint- 
ment nor  afterwards^  could  he  and   Gibson^  by  tbem- 
selvesy  constitute  a  corporation  of  churchwardens  and 
overseers.     The  property,  therefore,  would  not  vest  in 
them,  so  as  to  support  the  pleas  of  soil  and  freehold,  and 
the  rule  for  entering  a  verdict  for  the  plaintiff  must  be 
made  absolute. 

Rule  absolute. 


CoTTERiLL  against  Hobby. 

nr*HE  declaration  stated,  that  at  the  time  of  the  griev-  case  for  an 
ances  complained  of,  a  certain  close,  situate,  &c.,  was  I|iSJuff'i°i«!** 

_        _  _  •  • 

in  the  possession  and  occupation  of  one  H.  C  Morgan^  J|^l^"U7«nd 
as  tenant  thereof  to  the  plaintiff,  the  reversion  then  and   by  cutting  and 

*■  canning  away 

Still  belonging  to  the  plaintiff,  and  that  the  defendant  branches  of 

troea  growing 

cut  down  a  quantity  of  branches  off  and  ft^m  certain  there,  sdcooot 

,      in  trover  for  the 

trees  then  standing  and  growing  in  and  upon  the  said  wood  carried 
close ;  second  count  trover  for  timber.  Plea,  the  general  pewed  in  eri- 
issue.     At  the  trial  before  Garrow  B.  at  the  last  LetU  in^awa/lot by 
assises  for  Hereford^  Morgan  was  called  as  a  witness  for  Jj*  Jcculfr*^ 
the  plaintiff,  and  proved  that  he  was  tenant  to  the  plain-  ^^^  '  written 

*^  *^  *^  agreement: 

Held,  that  in  order  to  support  the  Ist  count  the  plaintiff  was  bound  to  produce  it. 

The  plaintiff  proved  that  the  defendant  carnal  away  some  branches  of  the  trees,  but 
gave  no  evidence  of  the  value :  Held,  that  he  was  entitled  to  nominal  damages  on  the 
count  in  trover. 

tiff 


4«6 


1825. 

CanwutL 
agama 
Hour. 
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idff  of  the  close  in  question,  under  a  written  agreement,' 
that  defendant  lopped  some  branches  off  the  trees  grow- 
ing there,  and  carried  them  away.  No  evidence  of  the 
value  was  given.  For  the  defendant,  it  was  objected 
that  the  agreement  under  which  Morgan  held  should 
have  been  produced,  for  that  it  could  not  otherwise  ap- 
pear that  the  plaintiff  was  reversioner  of  the  trees.  The 
learned  Judge  refused  to  nonsuit  the  plaintifi^  and 
the  jury  returned  a  general  verdict  with  5/.  damages. 
In  Easter  term  Campbell  phtsAned  a  rule  nisi  for  entering 
a  nonsuit  against  which 


Ihunton  and  Oldnall  Russell  now  shewed  cause.  Mor^ 
gan  proved  the  fact  of  his  being  tenant  of  the  close  in 
question,  under  the  plaintiff.  In  the  absence  of  any 
proof  to  the  contrary,  it  must  be  presumed  that  the 
trees  were  demised  together  with  the  close.  If  they 
were  excepted,  it  was  for  the  defendant  to  prove  it,  Doe 
V.  Morris,  {a)  At  all  events  the  objection  does  not  apply 
to  the  count  in  trover ;  that,  therefore,  is  sufficient  to 
sustain  the  verdict 

Campbell  and  Mavle  contr^.  No  reliance  was  placed 
upon,  that  count  at  the  trial,  nor  was  any  evidence  given 
to  guide  the  jury  in  giving  damages.  The  verdict  can- 
not, therefore,  be  applied  to  that  count.  With  respect 
to  the  other,  it  was  proved  that  Morgan  held  the  close 
under  a  written  agreement,  and  unless  that  was  pro- 
duced there  could  be  no  legal  evidence  that  the  plaintiff 
was  reversioner.  If  the  trees  were  excepted  out  of  the 
demise,  the  action  should  have  been  trespass  and  not 
case. 

{a)  I9£a$t,237. 

Batlxy 


'      -I 


CoTTIlItt 
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Baylet  J.  It  having  been  shewn  that  Morgan  held 
binder  a  written  agreement,  I  am  of  opinion  that  the 
terms  of  the  holding  coEiId  only  be  proved  by  that  In-  udiut 
stniment,  and,  consequently,  that  the  verdict  on  the  first 
count  cannot  l>e  sustained.  But  the  ol^ection  does  not' 
apply  to  the  count  in  trover.  The  trees  were  equally 
the  property  of  the  plainUfl^  whether  they  were  or  were' 
not  excepted  out  of  the  demise ;  and  it  having  been ' 
proved  that  the  defendant  carried  away  some  of  the 
branches,  I  think  that  the  pidntiff  is  entitled  to  no- 
minal damages,  although  no  proof  of  the  valne  was 
given. 

HoLROYO  and  Littledale  Js.  concnrred. 

Rule  discharged,  the  verdict  beinj;;  reduced  to  Is. 


Tliti  Kino  against  Boldeho,  Clerk. 

UPON  an  appeal  against  a  poor  rate  for  the  parish  of  Whrn >d  In- 
cIcHun  act  nt- 
Calton  cum    Willingham,    in  tlie  county  of  Cam-  acudtbattliB 

bridge,  the  sessions  confirmed  the  rate,  subject  to  the  c«ruin  puiifa 

opinion   of  this    Court,   upon   the   following  case: —  linguidnd,  and 

Previous  to  the  year  1 799,  the  rector  of  the  parish  of  j^^'^H^' 


Calton  cum  Willinghamv&s,  in  right  of  bis  said  rectoty,  iiuij,,^ 

entitled  to  the  tithes  of  com,  grain,  hay,  and  nil  other  to  the  rector. 

great  and  small  tithes  arising  within  that  parish ;  but  in  '*<"•  *9i**'  '■■ 

that  year  an  act  of  pariiament  was  passed  for  "  divid-  cnuin  portion 

II       •  IT..  1  fl  .1       oflh^Undiin 

ing,  allotting,  and  enclosmg  the  open  and  caoimon  nelds,  Uw  pubbi  b> 

b*  paid  tij  tba 
own«n  of  Uiost  JuiiU  in  tuch  proportioni  ■•  the  eomoiiiiianen  ihould  mwordi  Hdd,  that 
the  rector  wu  liable  lo  be  rated  lo  the  poor  !■  rapect  of  ihi*  rant  or  aonual  parmMtli  the 
aa  not  haiing  cipreul;  exempted  it  ^wm  ttut  burthen. 

commons, 


.»  rf  *e  close  ^«  q«  sotae^^«^^%o  ev^''^'^  !: J«A 

-w*.  «»*  °*^^  >^»«  ""*     le.ce  rf  »' 

■V,e  COO"'  '"  ,  , 

>°  .he  ««•*■*•  ,•  nee  «»*  »^ 

•"'""'  .«».*•    ^°  "  Se»ce* 

«>  *»  ^"rii.  '6«^*  1  "^e°«  *"'  f^' 

dace*  *e"  «  *e  «»=»  "  ,resl»» 


case.  {p)  ^"^ 
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Bayley  J.     It  having  been  shewn  that  Morgan  held        1825. 
tinder  a  written   asreement*  I  am  of  opinion  that  the      ^ 
terms  of  the  liolding  could  only  be  proved  by  that  in-        ngairut 

Hour* 

strument,  and,  consequendy,  that  the  verdict  on  the  first 
count  cannot  be  sustained.  But  the  objection  does  not 
apply  to  the  count  in  trover.    The  trees  were  equally 

« 

the  property  of  the  plaintiff,  whether  they  were  or  were 
not  excepted  out  of  the  demise ;  and  it  having  been 
proved  that  the  defendant  carried  away  some  of  the 
branches,  I  think  that  the  plaintiff  is  entitled  to  no- 
minal damages,  although  no  proof  of  the  value  was 
given. 

HoLROYD  and  Littledale  Js.  concurred. 

Rule  discharged,  the  verdict  being  reduced  to  Is. 


The  King  against  Boldero,  Clerk. 

UPON  an  appeal  against  a  poor  rate  for  the  parish  of  Where  an  in- 
closure  act  eii« 

Calton  cum   Willing/ianij   in  tlie  county  of  Cam-  acted  that  the 
bridge^  the  sessions  confirmed  the  rate,  subject  to  the  certain  parish 
opinion   of  this    Court,   upon   the   following  case: —  tinguiihed,  and 
Previous  to  the  year  1 799,  the  rector  of  the  parish  of  {Jem  thl^m- 
Calion  cum  WiUingham  was,  in  right  of  his  said  rectory,  ^oSdTawaid 
entitled  to  the  tithes  of  corn,  strain,  hay,  and  all  other  ***  ***f  "*^*^  • 

'  o  •"  certain  annual 

great  and  small  tithes  arising  within  that  parish  ;  but  in  'ent,  equal  in 
that  year  an  act  of  parliament  was  passed  for  ^^  divid-  certain  portion 

of  the  lands  in 

ing,  allotting,  and  enclosing  the  open  and  common  fields,  the  pariih,  to 

be  paid  by  the 
owners  of  those  lands  in  such  proportions  as  the  commissioners  should  award :  Hddi  that 
the  rector  was  liable  to  be  rated  to  the  poor  in  respect  of  this  rent  or  annual  pajment,  thn 
act  not  having  expressly  exempted  it  from  that  burthen. 

commons* 
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oommons,  waste,  and  other  common^le  lands  Mid 
graunds  in  the  parish  of  Calion  cum  WilUitgham,  in  the. 
county  of  Cambridge,  and  for  extinguiBhing  the  tithes, 
in  Uie  said  parish;"  and  in  the  act  was  the  fidbwing 
clause :  —  *'  And  whereas  it  is  proposed  and  agreed  (hat 
all  tithes  whatsoever  arising  within  the  parish  of  Calion 
cum  Willitigham  aforesaid,  and  payable  to  the  rector 
of  the  said  parish,  shall  cease  and  be  for  ever  extin- 
guished, and  that,  iu  lieu  thereof,  certain  yearly  rents  or. 
sums  of  money  shall  he  ascertained  and  paid  to  the 
rector  of  the  said  parish  for  the  time  being,  .in  manner 
hereinafter  mentioned ;  be  it  therefore  further  enacted, 
that  the  said  commissioners  shall  ascertain  and  deter- 
mine the  annual  value  of  all  the  lands  and  grounds 
within  the  said  parish  of  Calion  cum  Wilitngiamf  sub- 
ject or  liable  to  the  payment  of  tithes  in  kind  to  the  said 
rector,  and  also  what  yearly  sum  of  lawful  money  of 
Great  Britain  will,  according  to  the  valuation  aforesaid> 
be  equivalent  to  one  fifth  part  of  all  the  arable  lands, 
<H)e  twelfUi  part  of  all  the  wood  lands,  and  one  ninth 
part  of  all  the  other  lands  and  grounds  in  the  said  parish 
which  are  severally  subject  and  liable  to  the  payment  of 
Uthes  in  kind  to  the  snid  rcctoi';  and  the  said  commis^ 
sioners  shall  also  ascertain  and  clcti^rmine,  according  to 
the  proportions  aforesaid,  the  several  parts  or  propor- 
tions of  the  said  yearly  sum  to  be  clmrged  upon  each  of 
the  several  estates  of  the  respective  proprietors,  as  a 
yearly  rent^  payable  thereout  respectively  to  the  said 
rector  and  his  successors,  in  lieu  of  the  tithes  there<^; 
and  the  same  shall  be  and  are  hereby  charged  thereon 
accordingly."  The  act  then  provided,  that  in  cose  the 
said  yearly  rents  or  s^ms  should  be  ia  arrear,  it  should 
be  lawful  for  the  rector  and  his  successors  to  have  anfl 


BoldIero. 
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eitercise  such  or  the  like  powers  and  remedies  for  re^       1825« 
covering  the  same^  and  the  costs  and  charges  incurred^ 
by  the  non-payment  thereof  ^as  by  the  laws  and  statutes     j*so*^ 
^r  this  realm  are  provided  and  given  for  the  recovery  of 
rent  reserved  oh  any  lease  or  demise,  or  other  rents  in 
arrear.     It  was  also  enacted,   that  from  and  after  the 
commencement  of  the  several  yearly  rents  therein  before 
directed  to  be  ascertained  and  paid  to  the  rector  and  his 
successors  in  lieu  of  tithes  as  aforesaid,  all  tithes,  both 
great  and  small,  and  all  payments  in  lieu  of  tithes  ap- 
pertaining to  the  said  rectory,  and  arising  and  payable 
upon,  out  of,  or  for  all  and  every  or  any  of  the  lands 
and  taiements  within  the  parish  of  CaUan  cum  WiUing" 
ham^  should  <3ease,   determine^  and  be  for  ever  extin* 
goisbed  (Easter  offerings,  mortuaries,  and  surplice  fees 
only  excepted).    The  commissioners  were  also  to  ascer- 
tain the  average  price  of  a  bushel  of  wheat  for  twenty- 
one  years  then  last  past;  and  at  the  expiration  of  four- 
teen years  from  the  making  of  the  award,  either  the 
parishioners  or  the  rector  might  insist  upon  having  a 
new  average  taken  ;  and  the  yearly  rents  or  payments  to 
him  in  lieu  of  tithes  were  to  be  increased  or  diminished, 
in  proportion  to  the.  difference  between  the  price  of  wheat 
upon  the  average  so  taken  and  that  originally  taken  by 
the  commissioners.  The  commissioners  having  ascertain- 
ed the  several  matters  required  by  tiie  act,  awarded  a 
certain  annual  payment  to  the  rector,  in  pursuance  of 
the*  act,  and  then  awarded,  that  from  a  day  preceding  the 
date  of  the  award,  *^  all  and  all  manner  of  tithes,  botli 
great  and  small,  arising,  growing,  and  renewing,  as  well 
outof  or  from  all  the  lands  or  grounds  by  the  said  act 
intended  to  be  divided,  allotted,  and  inclosed,  and  exoner- 
ated from  tithes,  as  out  of  all  the  homesteads,  homecloses 
Vol.  IV.  I  i  and 
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\B26»  and  all  other  lands  and  grounds  within  the  said  fMuishy 
TImKivq  should  cease  and  determine,  and  be  for  ever  extin* 
guished.**  In  April  1824,  the  rector,  W.  BoUero^  was 
rated  to  the  poor  in  respect  of  the  annual  payment  to 
bim  by  virtue  of  the  award,  which  in  the  rate  was  de- 
scribed as  ^^  corn-rent  as  composition  for  tithes."  •  The 
question  for  the  opinion  of  this  Court  was,  whether  the 
rector  was  liable  to  be  rated  in  respect  of  that  compo- 
sition ? 

•   Notatif  in  support  of  the  order  of  the  sessions,  was. 
stopped  by  the  Court. 

Martyat  contrL     If  tithes  are  let  for  a  term  of  years^ 
the  rector  or  vicar  is  not  rateable  in  respect* of  them; 
and  here  it  may  be  said,  that  as  no  variation  in  the  set- 
tlement can  be  made  until  the  expiration  of  fourteen 
years  from  the  date  of  the  award,  the  tithes  have,  at  all 
events,  been  let  for  that  period.     The  rector  in  this 
case  has  not  received  tithes,  but  rents  issuing  6ut  of  the 
lands  in  lieu  of  tithes.     It  has  been  held  that  the  clerk 
is  rateable  where  the  tenant  is  allowed  to  retain  hi 
tithes ;  but  when  they  are  let,  the  owner  can  no  moi 
be  rated  for  them  than  a  landlord  in  respect  of  the  re 
of  a  fiirm.     Under  this  act  the  money  received  by  f 
rector  is  not  for  tithes,  but  is  a  rent^  and  is  so  called  in' 
act,  and  the  rector  has  not  the  choice  of  receiving 
tithes  if  he  pleases ;  they  are  necessarily  retained  \r 
occupier  of  the  land*      The  case   is   very  siiliilf 
Chatfieldy.Bu$hton{a),  where  the  parson  was  be^ 
to  be  rateable.     Lowndes  v.  Home  {b)  proceeded 

{d)  3B,4:C,  963.  (b)  2  H\  BL  125S. 
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ground  that  the  payment  to  the  parson  was  not  a  rent.        1SS5. 

ILiitiedale  J.    It  does  not  follow,  because  it  is  called  a     i^TlKiifa 

rent,  that  all  the  legal  attributes  of  rents  attach.    You      ^<»Mf 

must  look  to  die  substance  of  the  thing.]    The  mode  in 

wh^  the  amount  of  payment  is  to  be  ascertained  shews 

that  it  ought  to  be  exempt  from  the  burthen  sought  to 

be  imposed.     The  commissioners  are  to  ascertain  what 

yearly  sum  will  be  equivalent  to  a  certain  portion  of  the 

lands  in  tlie  parish,  and  to  award  that  to  the  rector. 

Now,  according  to  Rex  v*  HuU  Dock  Compauy  (a),  the 

Talue  of  the  land  is  the  rent  it  will  bring,  after  paying 

the  poor-rate,   so  that  the  amount  of  the  poor-rate 

would  be  deducted  from  the  value  of  the  part  awarded 

to  the  rector.     To  hold  that  he  b  rateable^  would,  there- 

for^  be  to  make  him,  in  efiect,  pay  the  rate  twice  over. 

Batley  J.  It  is  perfectly  clear  that  tithes  are  rate- 
able to  the  poor ;  but  this  question  arises  upon  an  act 
passed  in  the  39  G.  3.,  extinguishing  tithes  in  the  parish 
of  CaltoHj  and  securing  to  the  rector  a  certain  annufd 
payment  in  lieu  of  them.  Before  that  time,  Lowndes  v. 
Homey  Rex  v.  Toms  (6),  and  Rann  v.  Picking  (c),  had 
been  determined,  from  which  cases  this  principle  may 
be  collected  ;  that  if,  under  an  inclosure  act,  a  sum  of 
money  is  given  to  the  rector  or  vicar,  in  lieu  of  tithes 
which  were  rateable,  that  money  will  also  be  rateable, 
unless  the  liability  is  taken  away  by  express  words  in 
the  statute.  It  appears  to  me  that,  in  the  present  case, 
the  money  payment  is  liable  to  the  same  burthens  as  the 
tithes  for  which  it  was  substituted.  It  is,  indeed,  called 
a  renl,  but,  in  fact,  is  nothing  more  than  a  sum  of  money 

(«)  3P.tJC516.         (h)  Doug.  401,         (c)  Caldi  190. 

I  i  2  paid 
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I8S&  paid  annually  in  lieu  of  titbes»  and  is  not  to  have  aU  the 
^^  attributes  of  a  rent,  although  the  act  gives  the  same 
mode  of  recovering  it.  Then  it  has  been  urged,  that  in 
valuing  the  land  the^  poor-rate  would  be  deducted,  and 
therefore  the  rector  would,  on  that  account,  get  a  smaller 
sum,  and  ought  not  to  be  rated  -in  respect  of  it  But 
there  is  a  fallacy  in  that :  for,  before  the  statute^  the 
land  was  charged  with  a  poor-rate,  payable  both  by  the 
occupier  and  die  tithe  owner  ;  and  in  the  calculation  by 
the  commissioners,  that  part  only  which  was  payable  by 
the  pccupier  would  be  deducted;  and  unless  the  money 
in  the  hands  of  the  rector  were  liable  in  the  same  man-* 
ner  as  the  tithes,  a  loss  would  be  sustained  by  the 
parish.  For  these  reasons,  I  think  tliat  the  rate  was  a 
good  one,  and  was  properly  confirmed. 

HoLROYD  J.    I  think  that  the  sessions  were  right  in 
confirming  this  rate.    It  is  clear,  as  a  general  propo- 
sition, that  not  only  tithes,  but  also  compensations  in 
lieu  of  them,  are  rateable.     But  it  has  been  argued  that 
we  ought,  in  this  case,  to  consider  the  tenants  of  the 
lands  as  occupiers  of  the  tithes  on  a  prospective  bargain. 
They  cannot,  however,  be  so  considered;  for  by  the 
act  and  the  award  the  tithes  are  extinguished.     The 
compensation  is  expressly  stated  to  be  in  lieu  of  the  tithes 
themselves,  and  there  are  no  words  exempting  it  from 
this  burthen.     I  think,   therefore  that  it  was  rateable 
It  is  true,  that  rent  of  land  paid  to  a  landlord  is  cor 
empt;  but  it  by  no  means  follows  that  this  payment  if 
rent,  although  it  is  called  so,  and  a  distress  given  ft^r  t 
recovery  of  it.  ., 

LiTTfSI 
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LiTTLEDALE  J.    It  appears  to  me  that  this  money  was        1825. 
rateable*     The  statute  43  Eliz.  c.  2.   makes  a  parson      ^    „ 

*^  The  Kixa 

liable  in  respect  of  the  profits  whidi  he  receives  as  par'-  «!T^' 
9on  s  and  I  think  that  he  is  eqaaliy  liable  in  respect  of  a 
corn-rent  paid  by  way  of  composition,  as  in  respect  of 
tithes  themselves,  the  act  of  parliament  not  containing 
any  express  exemption.  The  payment  is  not  strictly  a 
rent,  although  in  common  parlance  it  may  be  so  called* 
Many  things  are  commonly  called  corn-rents  which  are 
not  so  in  reality.  It  is  paid  to  the  rector  in  lieu  of  the 
tithes  which  are  extinguished,  but  the  abifity  of  the 
rector  is  not  diminished  by  that  extinguishment,  and  it 
has  been  shown  by  my  brother  Baj/lm^  that  the  question 
is  not  affected  by  the  mode  in  which  the  value  of  the 
land  would  be  calculated. 

Order  of  sessions  confirmed. 


Flint,  Gent*  one,  &c.  against  Pike,  &c. 

T^ECLARATION  stated,  that  before  the  publishing  in  w  action 

of  the  libel  thereinafter  mentioned,  the  plaintiff  was  which  pur- 

an  attorney,  and  had  been  retained,  to  bring  and  prose-  J||*I^rtof  a  trial, 

cute  a  certain  writ  and  plea  of  waste  in  the  Court  of  C.  P.,  ^^^a^^uf^^^^^ 

in  which   Thomas  Redfem  and  others  were  plaintiffs ;  s"PP<»«*  i«^ 

*^  '  was  in  tubstttfice 

and  Sarah  Smith  was  defendant     It  then  set  out  the  •  true  account 

and  report  of 

declaration  in  waste  and  the  plea,  that  the  defendant  had  the  trial :  Held, 
not  made  any  waste ;  and  that  issue  having  been  joined  that  this  plea 
on  the  plea,  it  came  on  to  be  tried  at  the  Derbyshire  ^  sembie  that 

.   ,  although  it  be 

lawful  for  a  counsel  in  the  discharge  of  his  duty  to  utter  matter  injurious  to  individuals, 
yet  the  subsequent  publication  of  such  slanderous  matter  is  not  justifiable*  unless  it  be 
shewn  tliat  it  was  published  for  the  purpose  of  giving  the  public  information  which  it 
was  fit  and  proper  fur  Uicm  to  receive,  and  that  it  was  warranted  by  the  evidence. 

lis  assizes 
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]  825.  assizes  1 823 ;  and  that  the  jury  found  that  the  said  Sarah 
«^^  SmitA  had  not  made  any  waste  The  declaration 
^^f  then  stated,  that  the  defendant,  well  knowing  the  pre- 
mises, &c.$  but  contriving,  &c.,  maliciously  published  of 
and  concerning  the  plaintiff,  the  libel,  &c^  which  pur- 
ported to  be  a  report  of  the  said  trial.  The  libel  pro- 
fessed to  give  a  short  summary  of  the  facts  of  the  case; 
and  then  stated^  that  A.  B.  was  counsel  for  the  plamtiffi ; 
and  that  C.  D.  was  counsel  for  the  defendant ;  and  that 
the  latter  was  both  extremely  severe  and  amusing,  at  the 
expence  of  Mr.  Hinij  the  |>lidntiffs'  attorney.  It  then 
professed  to  give  a  few  outlines  of  the  speech  of  the 
counsel  for  the  defendant,  and  the  part  of  the  speech 
set  out  contained  some  very  severe  reflections  cm  the 
conduct  of  the  present  plainti£^  with  respect  to  his  having 
brought  the  action  of  waste,  and  having  advbed  that 
form  of  action  with  a  view  to  his  own  profit.  But  the 
evidence  given  at  the  trial  was  not  set  out.  Plea,  that 
the  supposed  libel  was,  in  substance,  a  true  report  of 
the  trial  of  the  said  issue.     Demun*er  and  joinder. 

Manning,  in  support  of  the  demurrer.  The  plea  is 
bad,  because  it  states  that  the  libel  contains  a  true  ac- 
count of  the' trial  in  substance.  A  party  is  not  at  liberty 
to  publish  the  result  of  evidence,  Lewis  v.  Walter  {a), 
Duncan  v.  TAwaites.  (b)  Neither  can  he  justify  publish- 
ing what,  in  his  judgment,  may  be  the  substance  of  a 
trial.  But  assuming  the  plea  to  be  good,  in  point  of 
form,  it  is  no  answer  to  this  action.  It  is  true,  that  an 
acUon  will  not  lie  for  slander  spoken,  either  by  a  party 
or  a  counsel,  in  the  course  of  a  judicial  proceeding. 

(a)  4  B- 1  A.  COS.  (b)  Z  B,  ^  e.  SS6. 

Brook 
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Brook  y.  Montc^ue  {a)r  Hodgson  v.  ScarUU  (5) ;  but  thtf       1885^ 

reason  why  a  counsel  acting  in  discharge  of  bis  duty^  is 

priyil^;ed  when  he  utters  even  slanderous  matter  is,  that 

experience  has  proved  it  to  be  for  the  advantage  of  the 

administration  of  justice^  that  counsel  so  acting  should 

have  unlimited  freedom  of  speech.    That  reason  does 

not  apply  to  any  subsequent  publication  of  that  slander* 

ous  matter,  and  therefore  that  is  not  privileged.   iSander* 

ous  matter,  however  injurious  to  an  individual,  uttered 

by  a  member  of  parliament,  in  parliament,  is  notaction* 

able  or  indictable ;  because  it  is  for  the  public  advantage 

that  members  of  parliament  should  have  unlimited  free* 

dom  of  speech.     But  the  subsequent  publication  of  tbd 

slanderous  matter,  although  originally  uttered  in  parliA^ 

ment,  has  been  held  to  be  criminal^  Bew  v.  Creeoeg  {e\ 

Bex  V.  Lord  Abingdon.  (4)     Upon  the  same  principle^ 

the  subsequent  publication  of  slander,  uttered  by  a 

counsel  in  the  course  of  a  judicial  proceeding,  is  wrongs 

fill,  and,  therefore,  actionable.   Supposing  such  a  plea  as 

this  not  to  be  bad  in  itself,  and,  under  all  circumstances, 

as  tending  to  too  vague  an  issue  ;   still,  in  the  present 

case^  it  is  repugnant  to  the  libel  itself,  which,   upon 

this  part  of  the  record,  the  defendant  admits  that  hehai 

published.     For  it  is  evident,  upon  reading  the  libel, 

that  the  paragraph  could  not  be,  in  substance,  a  true 

account  of  the  trial. 

N.  R.  Clarkcj  coxxXxiL.  As  to  the  form  of  the  plea.  The 
allegation  that  the  libel  is,  in  substance^  a  true  report  of 
the  trial  is  equivalent  to  an  allegation,  that  it  is  a  true 

(a)  Cro,  Jac,  90.  1  RoUet  Abr.  (c)  IM^^S.  275. 

87.  {M)jil.  1.  {d)  \  Esp.  S96. 

(A)  I  B,^  J.  232. 

I  i  4  repori 
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18S5*  repQfif  for  if  it  bad  been  stated  that  it  was  a  true  report9 
it  would  have  been  sufficient  to  have  proved  it  true.m 
substance.  In  Weaver  v.  Ucyd  {a\  one  of  the  pleas,  to 
a  declaration  upon  a  libel  was,  that  the  matters  con- 
tained in  it  were  true  *^  in  substance  and  effect  /"  and  the 
Court  held,  that  this  must  mean  that  each  pmiicular  of 
the  charge  contained  in  the  libel  was  true  in  substance; 
requiring,  therefore,  as  strict  proof  as  they  would  have 
done  if  the  plea  had  been  that  the  matters  contained  Iq 
the  libel  were  true.  Then,  as  to  the  other  pcMUt,  Curty 
w*  JTalter  {b\  k  an  authority  to  shew,  that  an  action 
cannot  be  maintained  for  publishing  a  true  account  of 
the  speech  made  by  a  counsel,  in  applying  for  a  criminal 
information,  although  the  publicaUon  be ,  injurious  to  an 
individual;  and  the  reason  why  the  publication  of  the 
{uroceedings  in  courts  of  justice^  though  injurious  to  in- 
dividuals is  lawful,  is,  that  the  gene^ral  advantage  to 
the  countiy  in  having  these  proceedings  made  public, 
more  than  counterbalances  the  inconveniences  to  the 
private  persons  whose  conduct  may  be  the  subject  of 
aach  proceedings,  (c)  [BayleyJ*  Assuming  it  to  be 
lawful  to  give  a  history  of  a  trial,  does  it  therefore  follow 
that  it  is  lawful  to  publish  every  part  of  it  which  fs  in* 
jurious  to  an  individual  ?  Is  not  a  party  bound  to  ab* 
stain  from  publishiug  that  part  which  is  injurious  to  in* 
dividuals  ?]  It  may  be  a  very  nice  question,  whether  a 
particular  matter  be  so  injurious  to  an  individual  as 
to  make  the  subsequent  publication  of  that  matter, 
libellous  or.  not;  and  the  editors  of  newspapers  cannot 
be  competent  to  form  a  correct  judgment  upon  such 


(a)  2B.^C.  678.  (e)  Hex  v.  Wright,  8  T.  R.  29J. 

a  subject 
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a  suljed.  To  holdi  .therefor^  that  they  must  abstain  18S5. 
fyom  publi^hi^g  any  part,  of  .^le.  proceedings  of  a  „  ' 
court  of  justice,  which  contains  slanderous  iiiatter,  %^ 
would  haire  the  efiect  of  preventing  the  publication  of 
such  prioceedings  lalt^og^Jb^:  bes.ides,  diesre.  are  np^any 
cases  where  strong  observations  pn  th^  c^j^dwst  q£ 
a  witNije^  ar^  properly  ^nade  by^pQ.vnsel,  in  t|i9  conff^ 
of  4  cause.  A  correct  report  of  t^e  .pfpc^e^ing;^  i^  jM|ch 
^  trial  cannot  be.  given  without  giviqgthos$  obs^rvatiffjoft 
It  is  important  to  .the  piiblic  tQ  l^PQw,  npt  oply  the  ypc^ 
dict.in  a.cau^  bujt  th^.groi:^n4.apon^  whiclvsuch  vwUtf 
proceeded*  an^9  ui  n^aoy.instanccsb  jthat  irerdic^iwy.Jtuivie 
dfsp^ed  upon  thecr^it  giyen  :by  the  iury  to  a  pefr 
tic^lar,  witness. ,  It  mny,  ther^or^.  be jSt»  that  theimbUc 
should  be  informec^  of  the  obsenrations  made  by  CQuiiffel[» 
9n  the  testiQiony  of  that  witness^  iHpfr^d.J.,  Ifo 
fk§As  are  stated  in  the  {4ea  toahew.tbat.the  obi^rii^ 
tiqpa  of  counsel  were  warranted* j  It  is  jiot  a  Irae 
report,  if  any  thing  is  contained  in  it  whicb  did 
not  pass  at  the  trial,  or  if  any  .thing,  is.  siq^presmlf 
which  would  in  any  respect  have  qualifi^  that  part 
which  re6ects  upon  the  conduct  of.  the  plaintiff;/ but 
otherwise  ii  i$  a  irue  report^  aa  far  as  .respects  thiaxase^ 
although  Jt  may  not  state,  every  thing  yrhicb  wa&.nid 
upon  the  trial*  The  Qbserv;ations  here  made,  upon  .the 
plaintifi^  are  in  respect,  of  his  haying  Resorted  to  an.  an-i 
tiguated  form,  of  action,  and.it  sufficiently  appears. from 
the.  report^  .that  such  was.  the .  form  of  actip^..^  If  .any 
evidence,  or  ctlier  matter. omitted  in  the  report  would 
have  shewn  these  observations  to  have  been  unfounded, 
then  it  is  not  a  true  report,  and  the  plaintiff  should  have 
taken  issue  upon  the  plea.  It  can  never  be  essential  to  the 

trutli 
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1895.       trntfi  of  a  report^  tbat  every  unimportant  matter  should 
be  stated;  otlierwise  the  pleadings,  &G*,  must  be  set  out 


fUDTT 


•pfan        at  length. 

JnoKS* 


Bayliy  J.  It  may  be,  and  I  think,  is  extremely  beneficial 
that  the  public,  should  be  apprized  of  many  things  which 
ooctir  in  courts  of  justice,  and  of  a  greiit  variety  of  the 
cases  which  there  undei^  discussion.    The  publication 
ef  such  cases  b  lawful,  because  it  is  useful  to  the  public, 
but  it  does  not  thence  follow  that  any  pers<m  is  at  liberty 
to  publish  every  thing  which  occurs  in  courts  of  justice^ 
or  that  he  is  at  liberty  to  publish  not  only  the  whole,  but 
even  part  of  a  trial  when  that  part  is  libellous  on  an  in- 
dividuaL    The  libel  in  question  purports  to  set  forth  a 
speedi  of  counsel  for  the  defendant,  containing  many 
severe  observations  on  the  conduct  of  the  attorney  for 
the  plaintiff  in  the  cause.     If  the  evidence  had  beat 
stated  in  the  libel,  the  reader  of  it  might  have  formed 
his  own  judgment,  how  far  the  observations  were  well 
founded.    The  question  is,  whether  the  defendant  with- 
out detailing  the  evidence  was  at  liberty  to  issue  to  the 
world  this  speech  of  counsel  which  contained  matter  in- 
jurious to  the  present  plaintiff.     The  speech  of  a  counsel 
is  privileged  by  the  occasion  on  which  it  is  spoken ;  he 
is  at  liberty  to  make  strong,  even  calumnious  observ- 
ations against  the  par^,  the  witnesses  and  the  attorney  in 
the  cause.     The  law  presumes  that  he  acts  in  discharge 
of  his  duly,  and  in  pursuance  of  his  instructions,  and 
allows  him  this  privil^e,  because  it  is  for  the  advantage 
of  the  administration  of  justice,  that  he  should  have  free 
liberty  of  speech.    But,  although  for  the  purpose  of  tbe 
administration  of  justice,  a  counsel,  has  that  privil^e,  it 
does  not  follow  thf  t  all  persons  may  afterwards  publish 

ia 
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in  a  newspaper  the  obsenrations  made  by  him  in  the       i^S* 
coarse  of  a  cause  which  are  injurious  to  individuals.        :eun 
Those  observations  are  made  in  the  hearing  of  numerous       ISS! 
auditors,  and  of  the  jury,  and  for  the  purpose  of  in- 
fluencing the  latter  in  their  dedsion.    The  auditors  and 
tlie  jury  have  an  opportunity  of  judging  how  far  siodi 
observations  are  warranted  by.  the  evidence^  but  here  * 

die  publisher  of  this  libel  gives  his  readers  no  such  ojqpor* 
tunity.  There  are  cases  in  which  the  slanderous  matter 
has  been  justified  by  the  occasion  on  which  it  was  uttered 
and  the  subsequent  publication  of  that  matter  has 
been  held  to  be  actionable^  or  indictable.  Sex  r»Creevy,{a) 
Bex  V.  Lard  Abingdon,  {b)  There  the  defendants  were 
held  to  be  liable  criminally  for  publishing  in  a  news* 
paper  speeches  which  they  had  uttered  in  parliament, 
and  that  is  not  a  new  doctrine,  for  in  the  case  oi  Lake 
V.  King  {c\  a  petition  presented  to  a  committee  of  par- 
liament was  ordered  by  the  House  of  Commons  to  be 
printedybr  the  use  of  the  members^  but  it  was  published 
elsewhere,  and  such  publication  was  held'  to  be  unjusd^ 
fiable^  because  it  went  beyond  that  which  the  privil^e 
of  parliament  required.  So  it  seems  to  me,  that  the  sub- 
sequent publication  of  a  speech  made  by  a  counsel  in  the 
course  of  a  cause  containing  observations  injurious  to  the 
character  of  a  party,  attorney  or  witness  in  the  cause,  is 
not  lawful,  because  such  publication  is  not  required  for  the 
due  administration  of  justice.  It  is  siud  that  it  will  be  a 
hardship  on  the  proprietors  of  newspapers,  to  hold  thatit 
is  not  lawful  to  publish  the  speeches  of  counsel  in  all  cases, 
inasmuch  as  they,  the  proprietors,  are  not  competent  to 
form  a  judgment  as  to  what  is  libellous,  and  what  not ; 

(a)  IM.iS.  S73.  (6)  1  £tp,  226.         (c)  1  Stiund,  ISO. 

but 
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ldftS«  but  tbey,  aught  Dot  to  publish  any  thing,  if  they 
are  not  competent  to  judgC}  whether  it  be  iiyu- 
riQii3  to  an  individua]  or  not.  My  opinion  is,  that  a 
party  as  at  liberty  to  publish  a  history  of  the  trial,  viz.  of 
4lft  Acta  of  the  case,  and  of  the  law  of  the  case  as  ap- 
plied to'  tbcM  facts,  but  that  be  is  not  at  fibertjr  to 
poblbb  observations  made  by  counsel  iigurious  to  the 
chaiacter  of  individuals.  It  was  not  necessary  for  the 
R^FVSP^'pf  ^^  cause  to  go  ^  far  as.  I  have  done^  ye^ 
^  t^i^,  after  asoiuch  coi^ideration,  is  my  opinion,  I  tbin|jc 
H.?%^t  to  .declare  it.  It  seems  to  me  that,  altbou^  the 
counsel  was  privileged  to  speak  the  matter  alleged  in 
this  Jibel,  no  other  person  was  privil^ed  to  publish  that 
matter,  an^  on  that  ground  I  thin|:  the  plea  is  bud.     i 

.HpLROYD  J.  I  think  that  the  plea  which  states  thi^ 
tl^e,  libel  is  in  substance  a  true  report  and  account  of  (he 
tr^a),  ^.npt  a  sufficient  justification.  Notwithstanding 
i^  facta  disclosed  in  the  plea,  it  may  be  perfectly  tru^ 
thatt^e  publication  may  have  been  made  ijrom  the  mali- 
cious.motives  alleged  in  the  declaration.  Then  there  is 
no  denial  in  the  pkta  that  the  libel  was  published  with 
au^h  motives,  nor  are  there  any  circumstances  oi:  facts 
stated  to  shew  to  the  court  that  this  publication  was  ibr 
^e  purpose  of  giving  such  information  to  the  public,  a^ 
i^wf^  proper  or  requisite  they  should*  have.  With  a 
view  to>the  due  administration  of  justice,  counsel  a^re 
fnivileged  in  what  they  say.  Unless  the  administration 
of  justice  is  to  be  fettered,  they  must  have  free  liberty  of 
speech  in  making  their  observations,  which  it  must  be 
remembered  may  be  answered  by  the  opposing  counsel, 
and  commenced  on  by  the  Judge,  and  are  afterwards  taken 
into  consideration  by  the  jury,  who  have  an  op]X)rtunity 

of 
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of  judging  how  far  the  matter  uttered  by  the  counsel  is  IMj* 
warranted  by  the  facts  proved.  Therefore,  in  the  course  « 
of  the  administration  of  justice*  counsel  have  a  special  npinti 
privilege  of  uttering  matter  even  injurious  to  an  indivi- 
dual, on  the  ground  that  such  a  privil^^  tends  to  the 
better  administration  of  justice.  And  if  a  counsd  ill 
the  course  of  a  cause  utter  observations  injurious  to  iQU 
dividuals,  and  not  relevant  to  the  matter  in  issue,  it  seems 
to  me  that  he  would  not,  therefore,  be  responsible  to  die 
party  injured  in  a  common  action  for  slander ;  but,  that 
it  would  be  tiecessary  to  sue  him  in  a'  speddl  actioin  on 
the  case  in  which  it  must  b^  alleged  in  thededaraticai 
and  proved  at  the  trial,  that  the  matter  was  spoken 
maKciously  and  without  reasonable  and  probable  cause; 
This  tiiay  be  illustrated  by  the  common  case  <if  a 
false  charge  of  felony  exhibited  before  a  justice  of  the 
peace,  there  an  action  upon  the  calfe,  as  for  deiamation,#ilI 
not  lie,  because  the  slander  is  uttered  in  die  course  of 
the  adminbtration  of  justice;  but  the  party  complaining 
is  bound-to  allege  that  it  w:as  made  without  reasonidde 
or  probable  cause.  It  by  no  means  follows,  however, 
because  a  counsel  is  privileged  when,  in  the  course  of  the 
administration  of  justice,  he  utters  slanderous  matter,  that 
a  third  person  may  repeat  that  slanderous  matter  to  all 
the  world.  The  repeating  of  such  slander  is  not  done 
in  the  course  of  the  administration  of  justice,  and  there* 
fore  is  not  privileged.  In  Lake  Y.King  (a)  the  reprini^ 
ing  of  a  correct  copy  of  a  petition  to  the  House  of  Com- 
mons, which  had  been  printed  for  the  use  of  the  members, 
was  held  to  be  illegal.  Rexv.Creevey  {b)y  and  £«v  v. 
Lord  Abingdon.  {c)y  ai*e  also  in  point  to  shew  tfaat^  al*^ 

(If)   1  Saund,  190.         {b)  1  M,  «|-  S^  87S.     (c)  1  E^.  926. 

though 
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18S/S.       Ihoogh  the  slanderous  matter  uttered  may  be  privileged 
_'  fagr  the  occasiou  on  which  it  is  spoken,  the  subsequent 

agunai       publication  of  that  matter  may  be  criminal.    Besides, 

PiKB* 

this  plea  only  states  that  the  report  was  true  in  sub^ 
$Umce.  I  think  that  is  not  sufficient ;  it  ought  to  have 
slated  some  fiu^ts  to  shew  that  it  was  true  in  substance; 
and  then  it  would  be  for  the  Court  to  judge  whether  it 
was  true  in  substance  or  not.  But  I  am  of  opinion  that  a 
person  is  not  justified  in  publishing  throughout  the  king« 
dom  calumnious  observations  which  a  counsel  in  a  caus^ 
may  tbuik  it  his  duty  to  make.  If  this  plea  bad  proceeded 
(d  state  any  thing  to  shew  that  it  was  mato^ial  and  ne- 
cessary that  the  public  should  be  made  acquainted,  not 
only  with  the  &cts  of  the  case,  but  with  the  obs^rations 
made  on  them,  and  had  shewn  that  those  observations 
were  warranted,  and  that  the  plaintiff  deserved  the  im- 
pulation  thrown  on  him,  the  plea  might  have  b^n  good ; 
but  that  would  have  been  a  verj^  difierent  plea  from  the 
present.  I  think,  therefore,  that  the  plea  is  defective 
in  point  of  law,  and  that  there  must  be  judgment  for  the 
plaintiff 

LiTTLEDALE  J.  I  think  that  this  plea,  which  states 
that  the  libel  was  in  substance  a  true  and  accurate  report 
of  the  trial,  is  not  sufficient  'By  substance^  I  apprehend, 
ia  meant  the  inference  which  the  person  who  published 
the  libel  draws  from  the  whole  of  what  passed  at  the  trial. 
The  plea,  therefore,  amounts  to  this,  that  the  libel,, 
in  his  judgment,  is  a  true  account  and  report  of  the  trial. 
Now,  in  my  judgment,  it  appears  upon  the  &ce  of  the 
declaration  that  the  libel  does  not  contain  a  true  and  ac- 
curate report  of  the  trial,  because  it  neither  details  the 
speech  of  the  counsel  for  the  plaintiff  nor  the  evidence,  nor 

even 


IN  Tiiv  Sixth  YtAH  ov  OEOROE  IV.  4t8 


even  tbe  whole  of  the  speech  of  the  comisel  fbt  the  de4  1M5^ 
fisndant  But  eveu  supposing  that  this  had  not  appeared  *^^ 
on  the  &ce  of  the  declaration^  and  that  the  libel  professed 
to  give  the  speeches  of  both  counsel  and  the  evidence 
still  I  think  that  this  plea,  which  states  that  the  libel 
contained  in  substance  a  true  and  accurate  reported  the 
trial,  is  not  good  in  point  of  form.  In  an  action  for 
a  libel,  it  is  necessary  to  set  out  in  the  declaration 
the  words  of  the  libel  itsdt,  in  order  that  the  Court  may 
see  whether  they  constitute  a  good  ground  of  acdon. 
In  Wright  v«  Clement  {a),  a  dedaraticm  stating  that 
tbe  defendant  published  a  libel,  containing  fidse  and 
scandalous  matter,  **in  substance  as  fellows,"  and  dien 
setting  out  the  libel  with  inriuendos,  was  held  to  be  bad 
in  arrest  of  judgment,  because  it  profesiBed  to  give  only 
the  general  import  and  efiect  of  the  libd,  and  not  a  oof^y 
of  it  For  tbe  very  same  reason,  it  appears,  to  me 
that  it'  is  not  sufficient  to  state  in  a  plea  that  the  libel 
is  in  substance  a  true  and  accurate  report  of  the  trial. 
I  think  the  plea  ought  to  shew  the  libel  to  be  a  true  ac- 
count and  report  of  the  trial.  I  do  not  mean  to  say 
that  it  is  necessary  that  the  supposed  libel  should  con* 
tain  every  word  uttered  at  the  trial,  or  that  unnecessary 
matter  may  not  be  omitted.  If  issue  had  been  taken 
on  this  plea,  the  jury,  in  order  to  decide  whether  the 
libel  was  in  substance  a  true  report  of  the  trial,  would 
have  to  consider  the  relation  of  all  the  di£ferent  parts  of 
the  libel  to  each  other,  and  to  say  if,  upon  the  whole, 
it  was  a  fair  abstract.  Now  that  would  be  a  most 
difficult  issue  to  try ;  but  there  would  be  no  difficulty  if 
the  issue  were  whether  the  libel  was  a  true  and  accurate 
report  of  the   trial.     The  question  as  to  the  general 

(a)  3  B.  4-  ^.  509. 

right 
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right  of  pn^rieCors  of  n^vrspapers  to  publish  an  ae- 
onint  of  proceedings  in  courts  of  justice,  does  not  ne- 
cessarily arise  in  this  case.  If  they  profess  to  {^ve  an 
account  of  the  trial,  I  am  of  opinion  they  ought  to  give 
a  Yrue'and  accuriite  report  of  the  trial;  so  that  the 
Gbiitrty  when  the  record  comes  before  them  on  de-' 
miUTer,  may  see  whether  it  wab  a  trial  proper  to  be  ptA>^ 
lished;  and,  on  die  othef  hand,  if  it  goes  to  i^u^  -that; 
tfaejtny  may  be  able  to  decide  if  it  be  a  true  and  accu^ 
xate  Tefxirt.  I  think  that  the  only  case  in  which  on 
editor  of  a  newspaper  can  justify  a  libet  on  the  ground 
tbat  it.contains  an  account  ,of  a  trial,  is  whete  he  reallj 
ff¥ea  a  true  and  accurate  report  of  it;  and  even  in  that 
caab  it  will  be  for  the  Court  to  consider  whether  it  was 
lawftd  to  publish  it  I  am  therefore  of  opinion  that  this 
plea  is  bad,  and  tbat  there  must  be  judgment  for  the 
pIttintiOl 

■ 

Judgment  for  the  plaintiff! 
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ScRATTON'  against  Brown.  \ 

HTRESPASS  for  breaking  and  entering  three  closer  By  le«e  aod 

of  the  plaintiff,  situate  in  the  parish  oi  PriitlemeU^  in  in  1779,  j,  b. 
the  GOQiity  of  Essex^  being  respectively  to  tlie  southwaiSd  nor,  of  y.  ™' 
of  tbe  clifl^  and  part  or  parcel  of  the  now  beach  or-  J^Ja  imd^ilold 
«hore»  and  with  spades,  &c.,  turning  up  the  soil  of  the.  ^v%^S'^^ 


doses,  and  taking  and  carrying  away  large  quan*  tbatmcnuage, 
titles  of  shingle  and  stones,  and  convertinip  the  same  to.  bouse,  &&,  and 

®  «1k>  all  that 

the  defendant's  use.     Plea,  not  guilty.    At  the  trud  be-  and  those  the 
fore  Graham  B.,  at  the  spring  assizes  for  the   county.'  ojstAMayiiigi^ 
of  JSn»M^,  1825,  it  appeared  that  the  plaintiff  was  tenant  "^^^um 
for  life  of  an  estate  at  Southend  and  PriUtermeUj  bounded:  ^^y  ^^ 
on  ih^  south  by  the  sea,  and  that  he  was  also  lord  of  the  ^  ^°*^"  ^J 

"^  the  name  and 

manors  of  Middleion  Hall  and  PrittleweU  Pnory.     The  names  of  Af.  u. 

and  PL  P,  shores 

defendant  was  a  manufacturer  of  Pa;'Z:^'s  cement,  and  orsea-grounda,; 

had,  at  different  times,  taken  stones,  for  the  purpose  of  ff«e  liberty  to 

c.  D.  E,  F. 
undG  H.  and 
their  heirs  and  assigns  for  crcr  to  fisii,  dredge,  and  lay  oysters  thereon,  and  from  thence 
to  take  and  carry  away  the  same ;  which  said  sea-founds,  oyster  layings,  shores,  and  fisheries^ 
extended  from  the  soutli  at  low-watcr  mark,  to  the  north  at  higi)*water  mark,  and  from  certain 
sea-grounds  on  the  east  to  other  sea-grounds  on  the  west.    And  all  which  said  sea-grounds, 
oysler-layings,  shores,  and  fisheries  thereby  granted^  released,  &c.,  contained  in  the  whole 
hy  estimation  oOO  acres  of  land  covered  with  water,  or  thereabouts,  as  the  time  were  bea- 
coned, mailLed,  and  stubbed  out.    Resenration  to  the  grantor,  hb  heirs,  and  assigns,  lord  of 
d:ie  two  manors,  of  all  manner  of  fish-royal,  and  all  wrecks  of  the  sea,  flotsam,  jetsam,  and 
^gUL  within  the  said  manors,  and  all  manner  of  franchisct."    And  by  the  tenendum  the 
grantees  were  to  hold  the  messuage,  tenement,  and  boat-house,  sea-grounds,  oyster-layings, 
ahores  or  fisheries,  hereditaments  and  premises,  with  the  appurtenances,  pi  the  grantor,  lord 
o£  the  two  manors,  by  such  suit  of  court,  and  other  serriccs  as  were  or  of  right  ought  to  be 
done  and  performed  by  other  the  freehold  tenants  of  the  same  respective  manors  leised  of 
estates  of  inheritance  in  fee:  Held,  that  by  this  deed  the  right  of  soil  in  the  sea-shore 
passed  to  the  grantees. 

It  appeared  that  siAce  the  date  of  the  deed  the  sea  had  imperceptibly  and  gradually  en- 
^NXMiched  upon  the  land,  and  consequently  that  tlie  high  and  low  water  mark  had  varied  in 
iho  anmt  degree.  It  was  held,  that  by  the  deed  the  right  of  soil  in  that  poition  of  land 
«rhich  from  time  to  time  lay  between  high  and  lowwater  mark  passed  to  the  grantees. 

Vol.  IV.  K  k  making 
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tB28.       making  the  cement,  from  the  sea-beach  and  sea-shore 
"        adjoininfi:  the  plaintiff's  manors.    Some  of  them  had  beea 

aeaina  taken  between  high  and  low-water  mark,  and  some  had 
been  taken  above  high- water  mark.  The  plaintiff,  in 
order  to  shew  that  the  space  between  high  and  low-water 
mark  belonged  to  him,  proved  that  from  time  to  time  he 
liad  exercised  acts  of  ownership  there.  The  defendant 
took  the  stones  under  the  authority  of  one  Taj/far^  in 
whom  was  vested  an  interest  in  the  shore  conveyed  by  the 
plaintiff  by  lease  and  release,  bearing  date  the  27tb. 
and  28th  September  1773,  to  T.Lee^  IX  Harridge^  and. 
W.  King,  The  release  was  made  between  those  persons 
and  D,  ScraUoHf  the  present  plaintiff,  described  as 
eldest  son  and  heir-at-law  of  Z).  Scratton  deceased.  It 
recited  that  by  lease  and  release  of  the  17th  and.  IStlb 
January^  1770,  and  by  a  reeoveiy  suffered  in  pursue 
ance  thereof,  in  Hilary  term,  10  G.  S.,  the  messuage, 
tenement,  or  boat-house,  sea-grounds,  oyster-layings, 
shores,  fisheries,  and  hereditaments  thereinafter  men- 
tioned, amongst  other  hereditaments  therein  comprized, 
were  conveyed  and  assured,  or  intended  so  to  be,  unto  and 
to  the  use  of  the  said  D.  Scratton  (deceased),  his  heirs  and 
assigns  for  ever;  and  that  D.  Scratton  had  contracted 
with  T.  Lee  J  D.  Harridge^  and  fV.  King  for  the  absolute 
safe  to  them  and  their  heirs  of  the  said  messuage,  tene- 
ment, boat-house,  sea-grounds,  oyster-layings,  shores, 
fisheries,  and  hereditaments,  for  the  sum  of  6000/.  The 
indenture  then  witnessed,  ^Hhat  in  pursuance  of  the  recited 
contract,  and  in  consideration  of  the  sum  of  6000/.,  pmd 
as  therein  mentioned,  which  was  agreed  to  be  the  fult 
consideration-money  for  the  absolpte  purchase  of  the 
messuage,  tenement,  or  boat-house^  sea-grounds,  oyster- 
^y'^gS'   shores,   fisheries,  and   premises,   he   the   said 

B.  Scrattm 
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XX  Scrotum  had  bargained,  sold,  released,  &c«,  unto  the*       18S5» 
said  T.  Leey  D.  Harridg^y  and  fV.  Kingj  in  their  actual      „ 

OCAAZV91I 

possession  then  being,  by  virtue  of  a  bargain  and  sale  ogama . 
m^de  to  them,  the  day  next  before  the  date  of  the  release^ 
for  one  year,  and  to  their  lieirs  and  assigns,  all  that  mes-^ 
suage,  tenisment,  or  boat-house,  with  the  gardens,  stables^' 
outhouses,  and  buildings  thereunto  belonging,  situate  at 
a  place  called  Soulhend,  in  the  parish  of  Prittlewell  afore* 
said ;  and  also  all  that  and  those  sea-grounds,  oyster- 
layings,  shores,  and  fisheries  of  him  the  said  Z).  Scratton^ 
commonly  called  by  the  name  or  names  of  Milton^ 
otherwise  Middleton  HaU  and  Priitlewell  Priory  shores 
or  sea-grounds,  or  by  the  name  of  one  of  them,  or  by 
whatever  name  or  names  the  same  were  or  had  been 
theretofore  called  or  known,  situate,  lying,  and  being  iu 
the  parish  of  PrittleweU  aforesaid,  or  in  some  other 
parish  or  parishes  thereunto  next  or  near  adjoining,  with 
full  and  free  liberty  to  and  for  the  said  T.  Lee^  IX  Har^ 
ridgCf  and  W.  King^  and  tlieir  heirs  and  assigns  for  ever, 
to  fish,  dredge,  and  lay  oysters  thereon,  and  from  thence 
to  take  and  carry  away  the  same,  at  their  and  every  of 
their  free  wills  and  pleasures ;  which  said  sea-grounds, 
oyster-layings,  shores,  and  fisheries  did  extend  from  the 
south,  at  low-water  mark,  to  the  north  at  high-water 
mark,  and  abutted  west,  towards  Leigh  aforesaid,  upon  the 
lands  or  sea-grounds  of  JE.  Tyrrel^  Esquire,  called  CkaUc- 
well  Hallf  and  towards  the  east  upon  the  sea  or  oyster- 
bounds  of  Thomas  Ihew,  Esquire,  in  the  said  county  of 
JSssex ;  and  all  which  said  sea-grounds,  oyster-layings, 
shores,  and  fisheries  thereby  granted,  released,  and 
conveyed  and  mentioned,  or  intended  so  to  be,  did 
contain  in  the  whole,  by  estimation,  800  acres  of  land 
covered  with  water,  or  thereabouts,  as  the  same  wer^ 
• ,  K  k  2  beaconed. 
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l4iS.'       beaconed,  nuirked,  and   stubbed  out,   and  were  their 

^  in    the    tenure    or    occupation   of  the    said    T.  Lee, 

againft        J),  Harridge^  and  W.  Kingj  their  under-tenants  or  as- 
Bltowy. 

i^gRs,  together  with  ail  and  all  manner  of  ways,  &c.  (sav- 
ing, except,  and  reserving  unto  the  said  D.  ScratUm^  his 
heirs  and  assigns,  lord  or  lords  of  the  respective  manors 
of  Prittlewell  Priory  and  Milton^  otherwise  Middletcn 
Hatty  out  of  the  grant  and  conveyance  thereby  made^ 
fill  and  all  manner  of  fish-royal,  and  all  wrecks  of  the 
sea,  flotsam,  jetsam,  and  ligan,  within  the  said  respective 
manors,  or  either  of  them ;  and  also  all  and  all  manner 
of  franchises,  royalties,  jurisdictions,  perquisites,  and* 
jMX)fits  of  courts,  and  all  other  manorial  rights  and 
privileges  whatsoever  to  him  the  said  D.  Scrattony  Us  lord 
of  the  said  manors,  or  either  of  them,  belonging  or  ap- 
pertaining, as  fully  and  amply  as  the  same  were  then  used, 
exercised,  and  enjoyed  by  him  in  respect  of  other  the 
freehold  tenants  of  the  said  respective  manors  seised  of 
estates  of  inheritance  in  fee  simple) ;  and  the  reversicnand 
reversions,  remainder  and  ren>ainders«  yearly  and  other 
rents,  issues,  and  profits  ofall  and  singular  the  said  pre- 
mises, and  of  every  part  and  parcel  thereof  and  all  the 
estate,  &c. ;  to  hold  the  said  messuage,  tenement,  or  boat- 
house,  sea-grounds,  oyster-layings,  shores,  and  fisheries, 
hereditaments  and  premises  thereby  granted  or  released, 
or  intended  so  to  be,  and  every  part  and  parcel  tliereof, 
with  their  and  every  of  their  rights,  members,  privi- 
leges, hereditameifts,  and  appurtenances,  unto  the  said 
T.  Lecy  D.  Hmridgej   and  W.  King^  their  heirs  and 
assigns,  as  to  one  full  undivided  third  part  ofall  and  sin- 
gular the  said  hereditaments  and  premises,  to  the  only 
proper  use  and  behoof  of  the  said  T.  Lee^  his  heirs  and 
assigns  for  ever;  and  as  to  one  other  full  undivided 
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third  part  of  aU  aad  singular  the  said  her^iUunents  and  ISj^S* 
prewises,  to  the  only  proper  use  and  behoof  of  the  said  sceatmh 
2).  Hanidse^  his  heirs  and  assigns  for  ever;  and  aa  to  ^S^ 
the  remaining  one  ftiU  undivided  third  part  of  all  and 
singular  the  said  hereditaments  and  premises,  to  the  only 
prc^>er  use  and  behoof  of  the  said  W.  King^  his  heirs  and 
assigns  for  ever,  and  to  or  for  no  pther  use,  intent,  or 
purpose  whatsoever;  to  be  holden  as  to  such  part  of  the 
said  hereditaments  and  premises  thereby  granted  and 
rekased,  as  did  lie  within  the  said  manor  of  PtitUe^ 
saoeli  Priory^  of  the  said  D,  Scrattouj  party  thereto,  hia 
heirs  and  ass^s,  lord  or  lords  of  the  same  manor; 
and  as  to  such  part  of  the  said  hereditaments,  diereby 
.granted  and  released,  as  did  lie  within  the  manor  of 
MiUofif  otherwise  Middleton  Halk  of  the  said  JX  Sprat^ 
icuy  his  heirs  and  assigns,  party  thereto,  lord  or  jbrds 
of  the  same  manor,  by  such  suit  of  court  or  other 
service^  m^  were  of  right,  and  ought  to  be,  done  and 
performed  by  other  the  freehold  tenants  of  the  samere- 
^ective  manors,  seised  of  estates  of  inheritance  in  fee.'' 

At  the  trial  it  was  proved  that,  since  the  date  of  the 
deed,  the  ;5ea  had  grisdually  encroached  i^n  the  land, 
according  to  the  testimony  of  some  of  the  witnesses 
twelve  or  fifteen  feet,  according  to  the  testimony  of  others 
«auch  more,  and,  consequently,  that  the  present  high 
and  low-water  mark  bad  advanced  in  the  same  degree 
iolaad  since  that  time%  There  was  some  evidence  to 
abew  that  the  shore  on  the  north  and  south  had  been 
formerly  beaconed  out.  It  was  contended  on  the  part 
of  the  defendant^  that  the  deed  of  the  year  1773  con- 
veyed to  the  grantees  the  soil  of  the  shore  between 
high  and  low-^water  mark,  wherever  those  marks  might 
be.     On  the  part  of  the  plaintiff  it  was  contended,  first, 

K  k  3  that 
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I8Sf5*  that  the  deed  did  not  convey  the  soil,  but  a  mere  pm 
-^  vilege  or  cas€!me<it  of  fishing,  and  kying  oysters  there; 

wuui  and,  secondly,  assuming  that  the  deed  drd  convey  the 
soil,  it  conveyed  only  that  part  of  the  shore,  which,  m 
the  year  1773,  lay  between  high  and  low- water  mark, 
and,  ccmsequentty,  that  the  plaintiff  was  entitled  to  re- 
cover for  any  stones  taken  by  the  defendant  higher  up 
on  (he  shore  than  the  high-water  mark  reached  at  that 
time.  The  learned  Jodge  was  of  opinion,  that  the  deed 
did  not  convey  the  soil  of  the  shore  to  the  grantees,  bu. 
a  miere  right  of  fishing  and  laying  oysters  there,  and 
under  his  direction  the  jury  found  a  verdict  ibf  die 
plaintiff,  subject  to  a  reference  as  to  the  amoant  of  the 
damages.  Taddy  Serjt.  in  Eaztet  term  obtained  a  rule 
nisi  for  a  new  trial,  upon  the  ground  that  the  deed  did 
convey  to  the  grantees  the  soil  of  the  shore. 

Marryaij  Gumey^  Comyrij  and  AndrMs  now  shewed 
cause.  The  deed  passed  a  mere  easement  or  privil^e,  a 
right  of  fishery,  and  of  laying  and  taking  oysters  on  the 
shore;  secondly,  assuming  that  it  passed  an  interest  in 
the  soil  of  the  shore,  still  it  could  only  convey  the 
right  of  soil  in  800  acres,  described  as  bounded  on 
the  north  and  south  by  the  then  high  and  low-water 
marks.  As  to  the  first  point,  the  deed  in  the  first  in- 
stance grants  *<  all  that  messuage,  tenement^  and  boat- 
house,  and  all  those  sea-grounds,  oyster^layings,  shores, 
'  and  fisheries,  called  Middleton  Hall  and  PrittUwdl 
»  Priory  sea-grounds  and  shores."  The  grantor  only  gives 
n  qualified  right  in  the  shore  for  a  particular  purpose. 
The  word  oyster  is  connected  with  the  three  subsequent 
words,  and,  therefore,  this  part  of  the  deed  must  be  con- 
strued to  operate  as  a  grant  of  the  oystet^shores,  o]rstier> 
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layingSi  and  oyster-fisheries,  and  there  then  follows  an        18S5* 

<e]q)ress  liberty  to  the  grantees  to  fish,  dredge,  and  lay      scratww 

oysters,  and  to  take  and  carry  away  the  same.     Now,        «««^ 

•that  liberty  would  have  been  wholly  unnecessary,  if  the 

soil  was  intended  to  pass  by  the  former  words,  for  in 

that  case  die  grantee  would  have  had  a  right  to  use  it 

€»    he  thought  fit.    It  is  true,  that  the  words    sea^ 

^roundsy  by  themselves,  Vould  have  been  sufficient  to 

pass  the  right  of  soil  in  the  shore,  but  the  whole  of  the 

grant  must  be  construed  together,  and  the  words  *^  sea^ 

ground^'  must  be  taken  to  pass  an  interest  in  the  sea^ 

-gromids,  snfiicient  to  enable  the  grantees  to  exercise  their 

lif^t  of  fishing,  laying,  and  taking  oysters.    The  reserv- 

adon  of  fish-royal,   wreck  of  the  sea,  flotsam,  jetsam, 

and  ligan,  throws  no  light  upon  the  construction  of  the 

<leed,  because  those  being  prerogative  rights  would  net 

-pass,  except  by  express  words. 

Secondly,  assuming  that  a  right  to  the  soil  did  pass 
'by  the  deed,  it  could  only  be  a  right  of  soil  in  that  land, 
^hich  in  the  year  1773  was  bounded  by  the  high  and 
low- water  marks.  It  is  specifically  described  by  abuttals, 
And  ^*  as  containing  by  estimation  800  acres,  covered 
with  water,  as  the  samewere  then  beaconed,  marked,  and 
-stubbed  out."  The  land  granted,  therefore,  was  a  spe- 
^cific  quantity  of  land,  ascertained  by  -certain  marks,  and 
-the  plaintiff  now  claims  other  land  not  within  those 
cQarks.  He  claims,  in  fact,  a  moveable  freehold ;  but 
•there  cannot  be  such  a  thing  as  a  shifting  freehold,  and 
*4t  deed  professing  to  grant  such  an  ^tate  would  be  void 
ffor  uncertainty. 

Tadify  Seijt.,  Preston  and  Ktiav,  contra.     The  deed 
•must  be  construed  with  reference  to  the  intention  of  the 

JC  k  4*  ^parlies 
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i895*       parties  at  tlie  time  when  it  was  execnted,  and  the  qoea- 

_  tion  will  be,  what  the  one  intended  to  convey,  and  Ae 

Bc^noK 

4pMr        other  intended  to  purchase.     The  deed  may  be  con- 
dered  as  consisting  of  five  parts.    The  first  part  con- 
taining the  substantial  part  of  the  gvant,  Iief^rinniag  with 
the  grant  of  the  messuage  and  tenement;   the  second, 
with  the  words  <<  with  full  and  free  liberty  to  fish ;"  the 
third   beginning  with   the  words     **  which    said  sea- 
grounds,''  containing  a  description  of  the  things  grmted ; 
the  fourth,  containing  an  additional  descrii^ioni   be- 
ginning with  all  the  words  ^  which  said   seargroands 
contain ;"  and  the  fifth  the  tenendum.    Now  the  preauses 
granted  are  ^>the  messuage,  tenement,  or  boat-house, 
&c.,  and  also  all  that,  and  those  the  sea-grounds,  oyster- 
layings,    shores,  and  fisheries,    called  Middleion  Hall 
and  Pritilewell  Priory  shores  or  sea-grounds.**      The 
word   sea-grotinds  in  a  grant  would   of  itself  be  suf- 
ficient to  pass  the  soil.    If  a  man  grant  all  his  woods, 
not  only  the  woods  growing  upon  the  land,  but  the  land 
itself  passes,  for  the  word  woods  includes  not  only  the 
trees,  but  also  the  land  whereon  they  grow,  (a)   Whtsder 
V.  Pasl&w,  {b)    Supposing  those  words  not  to  be  sufBdent 
to  pass  the  soil,  it  passes  by  the  words  sea  shore^  which 
denote  this  land  which  is  covered  with  water  at  high 
tide,  and  left  uncovered  with  water  at  low  tide,  {c)     Hhn 
words  sea^grounds  and  sea^shores  have  a  certain  defioit 
meaning,  which  is  not  to  be  narrowed  by  the  subseqoo 
introduction  of  the  unnecessary  words   ^^  oysterJi^iD 
and  fisheries.''     Effect  must  be  given  to  all  the  wofdi 
the  grant      Now,   if  the  construction   contondtd 
by  the  plaintiff  prevails,  no  effect  will  be  given  to 
words  sea  shores.     It  is  argued  that  the  granloi 

(a)  Co*  Lilt.  4*  b.         (6)  Cro,  Juc,  487,         (c)  CailU  mi  Sewei 
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tended  to  convey  only  a  given  quantily  oflandi  maFjced       I68fi. 
Qot  by  certain  fixed  boundaries  on  the  east  and  west^ 
and  the  high-water  mark  and  the  low-water  mark  on 
the  north  and  sotith,  in  the  year  177S ;  but  this  is  a  mere 
addition  to  the  description  of  the  subject  matter  of  the 
grant,  which  is  sufficiently  described  in  the  former  part 
of  the  deed.     Now  it  is  a  general  rule  in  the  construe* 
tion  of  deeds,  that,  if  the  subject  matter  of  the  grant 
be  once  sufficiently  described  in  the  deed,  ^  error 
Blade   in   an   addition    to   the    description  will   have 
no  effect,    Wrotesley  v.  Adams,  (a)     Swj/Ji  v.  Ej/reSn  {b) 
Here,  in  the  former  part  of  the  deed„  the  subject  ipatter 
of  the  grant  was  sufficiently  described  by  the  words, 
^*  all   those  sea-grounds,   oyster-layings,  shores,    and 
fisheries  called  by  the  name  of  Middklon  Hall  and 
JPriUkwell  Prion/  shores,  or  sea-grounds,  and  bounded 
on  the  .east  and  west  as  therein  described,  and  on  the 
norih  and  south  by  hign  and  low^water  mark."     If, 
thereficMre,  the  space  between  high  and  low«water  mark 
had  comprehended    1000  acres  instead  of  800,  they 
would  have  passed  by  the  grant      The  deed  then  con- 
tains a  reservation,  out  of  the  grant,  of  fish-royal,  wreck 
of  the   seay   flotsam,   jetsam,    and    ligan;    now   such 
a   reservation   would    be   wholly  unnecessary    if    the 
former  part  of  the  deed  had  passed  an  easement  only. 
Then  by  the  tenendum  the  grantees  are  to  hold  the 
boat-house,  sea-grounds,  &c.,  with  their  appurtenances, 
of  the  lord  of  the  two  different  manors,  by  such  suits 
of  court  and  other  services  as  of  r^t  ought  to  be  done 
and  performed  by  other  the  freehold  tenants  of  the  manors 
seised  of  estates  of  inheritance  in  fee;  and  it  is  obvious^ 

(a)  I  Tlowdcn,  191.  (b)  Cro  C(.r.  546. 

from 
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lBid»       from  the  reservation  of  the  tenure  as  to  two  differed 
_         .       manorsii  that  the  tenendum  applied  to  the  oyster-grounds^ 

a«Rm«f        and  b  not' confined  to  the  boat-house.     By  the  statute  of 
Wedminsier  ^dy  the  feoffee  mtist  hdid  the  lands  of  the 
chief  lord  of  the  fee,  and  by  the  same  services  and 
customs  as  his  feoffor  had  held  them  before.     It  is 
evident,  therefore,  from  this  clause  of  the  deed,  that  the 
land  bistween  high  and  low-water  matk  was  to  be  hdd, 
(thougb,  in  consequence  of  this  statute,  it  could  only  be 
helil  of  the  superior  lord,  and  not  of  the  grantor  as 
mesne  lord,)  for  the  lands  only  and  not  an  ineorporcttl 
hereditament  or  easement  could   be  held,   an  incor'^ 
poreal  hereditament  not  lying  in  tenure.*     Then,  as- 
suming  diat  the  deed  conveyed  a  right  of  soil  ih  the 
shore,  it  conveyed  such  a  right  in  that  portion  of  land 
which  from  time  to  time  should  constitute  the  sea  shore, 
'and  not  merely  in  that  portion  of  land  which  constituted 
the  sea  shore  in   17  73.     It  has  been  said  that  there 
Hsannot  be  such  a  thing  as  a  moveable  freehold,  and  thut 
this  grant  is  void  for  uncertainty.  But  in  Co,  Litt,  4-8.  b. 
it  is  laid  tlown,  that  where  a  person  has  a  moveable 
estate  of  inheritance  in  thirteeti  acres  of  land,  parcel  of 
a  meadow  of  eighty  acres,  he  may  convey  it  by  the  de- 
scription of  thirteen  acres  lying  within  the  meadow  of 
eighty  acres.     That  is  an  authority,  therefore,  to  shew 
that  there  may  be  a  moveable  freehold,  and  that  the 
description   in  the  present  case  is  sufficiently  certain. 
The  uncertainty  in  the  description,  if  any,  arises  whoUy 
from  the  uncertainty  of  the  subject  matter  granted. 
Then,  if  tliere  may  be  a  moveable  freehold,  and  it'*i8 
sufficiently  described,  the  question  is,  what  was  intendkd 
to  pass.     Now,  it  is  clear,  from  the  whole  deed,  that  the 
;grai)tor  intended  to  part  with  all  his  interest  in  the 
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^ore  which  he   himself  had  derived  from  the  crowii.        18S5. 
According  to  the  late  case  of  The  King  v.  Lord  Yar- 


iorofugh  (a\  and  the  possages  from  Lord  HctHs  treatise  o^akM^ 
Ik  jure  MariSf  there  cited,  it  is  established  that  land 
formed  by  the  sea,  by  slow,  gradual,  and  imperceptible 
•accretion,  prima  facie  belongs  to  the  crown,  or  the  grantee 
t>f  the  crown.  Inasmuch,  therefore,  as  the  shore,  or  the 
space  between  high  and  low-water  mark,  has  been  slowly 
atid  imperceptibly  altered  by  the  encroachment  of  the 
sea,  the  shore  so  altered  would  belong  to  the  crown,  and 
of  course  to  its  grantee,  and,  therefore,  now  belongs  to 
those  who  claim  under  the  deed  of  177S. 

Bayley  J.    This  action  is  brought  upon  the   sup- 
position that  the  deed  of  1773  conveys  a  privilege  and 
an  easement  only  in  the  waste ;  and  leaves  in  the  grantor 
the  general  property  in  the  soil,  from  low  to  high-water 
mark.      If  we  are  satisfied  from  the  language  of  t'he 
deed  that  the  soil  passes,  then  the  present  verdict,  to 
the  extent  to  wliich  it  has  been  given,  cannot  be  sup- 
ported.    It  appears  to  me,  that  the  deed  does  pass  to 
the  gracntee,  not  a  mere  privilege  or  easement,  but  the 
soil,   so   far,   at   least,  as   the  surface  was  concerned. 
The   property   is   of  a   peculiar  description,  viz.  land 
lying  between  liigh  and  low-water  mark.     The  property 
in  such  land,  pHm^  facie,  is  in  the  crown.     It  may,  how- 
ever,  be  in  a  subject,  and  different  rights  in  that  descrip- 
tion of  property  may  be  vested  in  a  subject,  according 
to  the  terms  of  the  grant.    The  king  may  have  granted 
to  a  subject  the  soil  itself,  or  the  general  privilege  of  fish- 
ing, or  of  laying,  keeping,  and  taking  oysters  on  that  spot. 
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3885.       Tiie  rights,  thercfoFe^  of  the  j^antor,  in  thb  case,  must 
depend  upon  the  rights  which  lie  ^rived  from  the  crown. 
If  he  intended  to  part  with  all  that  he  had,  and  the  extent 
of  his  rights  were  doubtful,  he  would  probably  use,  in  hb 
OQBveyanbe,  language  cidculated  to  pass  eveiy  descrip- 
tion of  property  which  he  at  that  time  might  possess. 
The  deed  purparts  to  pass  **  all  that  and  those,  sear 
'  grounds,  oyster-byings,  shores,  and  fisheries.'^   If  it  bad 
conveyed  the  sea-grounds  only,  that^primfi  &cae,  would 
haive  operated  as  a  grant  of  the  soil  itself.   For,  generally 
speaking,  the  soil  passes  by  the  word  ground  /  as,  by 
the   word  woody  the  soil  in  which  the  wood  grows 
passes.     If  die  grantor  had  intended  to  pass  a  limited 
specific  privilege  and  easement  in  the  soil,  and  not  the 
.soil  itself,  he  ought  not  to  have  used  such  comprehensive 
words ;  but  words  limited  and  restricted  in  their  sense. 
It  seems  to  me,  therefore,  that  if  the  grant  had  con-^ 
tained  only  the  words  sea-grounds^  they    would   have 
passed  the    soil.     But  then,  the  words  (yster4ajfings 
are  introduced,  and  it  is  said,  that  from  these  words  it 
is  to  be  inferred   that,  by    the  words   sea-groundSf  it 
was  intended  to  convey  a  privilege  of  laying  oysters 
only.     I  think,  however,  that  those  additional  words 
may  have  been  introduced  because  the  grantor  was  un- 
certain as   to  the   nature  of  the   right  which  he  had 
actually  derived  from  the  crown.     Then   comes  the 
word  shore^  which  denotes  that  specific  portion  of  the 
soil  by  which  the  sea  is  confined  to  certain  limits.     That 
term  is  wholly  inapplicable  to  the  grant  of  a  privily 
or   easement;    it  of  necessity   comprehends   the  soil 
itself.     But  the  word  Jishery  immediately  follows,  and 
it  is  said    that  there  could   be  no  reason  for  intro-* 
ducing  the    word  JiAery^   if  the  soil   itself  had  been 

previously 


IN  THE  Sixth  Year  of  GEOROE  IV.  «7 

previously  grantedt    I  bare  already  observed  diat  the       19126* 
grantee  of  the  erown  might  either  have  had  the  $My  or  . 

the  fishery^  or  the  mere  privUege  of  laying  and  taking        Against 
oysters;   or  he  might  have  taken  the  soil  from    the 
crown  by  one  grant,  and  the  fishei^  by  another ;  and^ 
in  either  case,  it  might  have  been  a  matter  of  doubt 
whether  he  had  the  right  to  the  soil  or  a  mere  easement. 
It  certainly  would  require  very  clear  language  to  qua- 
lify the  effect  of  the  words  sea^tmnd^  oysier4ayings^  and 
Aores  ;  and  if  I  held  that  these  words  were  qualified  by 
ibeword^AeT^^,  I  should  limit  the  effect  of  words  which 
have  a  certain  definite  meaning  by  a  word  apparentl]^  in-^ 
trodaced  for  the  purpose,  not  of  limiting  the  grant,  but 
of  including  any  additional  right  which  the  grantee  might 
possess.     Then  follow  the  words,  "  with  full  and  fi'ee 
liberty  for  the  grantees  to  fish,  dredge,  and  lay  oysters 
diereon,  and  from  thence  to  take  and  convey  the  same." 
Now  it  has  been  said  that  if  the  soil  had  been  previously 
granted,  these  privileges  would  have  been  incident  to 
the  grant  of  the  soil,  and,  therefore,  that  the  grant  of 
these  privileges  shews  that  the  soil  Was  not  previously 
granted.      The   liberty,  however,    is  equally    useless, 
whether  the  previous  part  of  the  deed  conveyed  the  soil, 
or  an  easement  only.     The  deed  then  excepts  all  man- 
ner of  fish-royal.     Such  an  exception  might  be  material, 
ibr  the  grantee  of  the  crown  having  previously  granted 
the  fishery,  would  have  thereby  conveyed  any  right  that 
he  had  to  fish-royal,  unless  there  had  been  an  exception 
in  that  respect.     The  exception  of  wrecks,  flotsam,  jet- 
sam, and  ligan  was  wholly  useless,  for  those  being  pre- 
it^tive  rights,  would  not  pass  without  express  words 
introduced  for  that  purpose.     If  those  words  have  any 

effect,  it  is  in  favor  of  the  defendant,  for  it  is  quite  clear 

that 
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1885«       that  if  the  grantor  had  intended  to  pass  a  privilege  only^. 

„  it  would  have  been   unnecessary  to  introduce  them* 

ngamti       Upon  the  whole  of  this  deed,  I  am  of  opinion,  that  it 

BsowK*  •    •  J 

must  be  construed  to  convey  not  a  mere  privilege  and 
easement,  but  the  soil  itself. 

That  being  so,  the  second  question  is,  what  soil  did  it 
convey?  There  is  no  dispute  as  to  the  limits  on  the 
east  and  west,  but  merely  as  to  those  on  the  north  and 
south.  It  has  been  contended  on  the  part  of  the  plaintiff, 
that  it  does  not  convey  that  soil  which  from  time  to  time 
is  bounded  by  the  high  and  low-water  marks,  but  only 
that  soil  which  at  the  time  when  the  deed  was  executed 
was  bounded  by  the  then  high  and  low-water  marks. 
Now  the  passage  cited  from  the  1st  Inst.  48  b.,  shews 
that  there  may  be  a  moveable  freehold.  It  does  not  apply 
specifically  to  this  case,  because  the  case  put  thei*e  is  of 
a  given  quantity  of  land  fixed  in  situation,  of  which  part 
from  time  to  time  may  be  vested  in  A.  and  the  other  part 
vested  in  B.  The  question  here  is,  whether  there  may 
be  a  certain  quantity  of  land  shifting  in  situation  and 
vesting  in  the  same  pei*sons  at  different  times  ?  That 
must  be  the  case  of  land  fronting  the  sea  or  a  river,  where, 
from  time  to  time,  the  sea  or  river  encroaches  or  retires. 
If  the  sea  leaves  a  parcel  of  land,  the  piece  left  belongs 
to  the  person  to  whom  the  shore  there  belongs.  The 
land  between  high  and  low-water  marks  originally  be- 
longed to  the  crown,  and  can  only  vest  in  a  subject  as 
the  grantee  of  the  crown.  The  crown  by  a  grant  of  the 
sea-shore  would  convey,  not  that  which  at  the  time  of 
the  grant  is  betwe^  the  high  and  low-water  marks,  but 
that  which  from  time  to  time  shall  be  between  these 
two  termini.     Where  the  grantee  has  a  freehold  in  that 

which 
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which  the  crown  grants,  his  fredidd  shifts  as  the  sea        18S5« 

recedes  or  encroaches.    Then  what  was  the  object  of     « 

the  parties  to  the  deed  of  1773?  To  irrant  the  land        <vanui 

.  ®  Baowx. 

within  certain  limits.     Those  to  the  east  and  west  were 

ascertdned,  but  those  oa  the  north  and  south  were  to 

be  ascertained  by  the  high  and  low-water  marks.     I 

think  that  those  words  must  be  construed  with  reference 

to  the  rule  of  the  common  law  upon  the  subject  of  ao- 

cretion,  and  that  as  the  high  and  low-water  masks  shifty, 

the  property  conveyed  by  the  deed  also  shifts.     For 

diese  reasons  I  am  of  opinion  that  the  plaintiff  was  not 

entided  to  recover  in  respect  of  any  part  of  the  stones. 

which  were  proved  to  have  been  taken  between  high 

and  low-water  marks. 

HoLROYD  J.  I  am  clearly  of  opinion,  that  the  right 
to  the  soil  passed  by  the  deed.  I  think  that  the  first 
part  of  the  grant  must  be  taken  to  operate  as  a  convey- 
ance of  corporeal  hereditaments  (supposing  always  that 
the  person  assuming  to  convey  had  a  right  to  convey 
corporeal  hereditaments),  and  that  the  subsequent  part 
of  the  deed  operated  as  a  conveyance  of  incorporeal  he- 
reditaments»  Whether  the  grantor  had  or  had  not  these 
corporeal  rights,  which  he  assumed  to  have,  I  think 
that  the  words,  "  with  liberty  to  fish,  &c."  may  have  been 
introduced  to  remove  all  doubts  as  to  the  nature  and  ei&- 
tent  of  the  rights  granted.  It  is  possible^  that  at  some 
former  period  the  right  in  the  soil  of  the  shore,  and 
the  right  of  fishing  on  the  shore,  may  have  existed  in 
difierent  persons,  before  they  botli  vested  in  the  grantor; 
and,  therefore,  that  it  may  have  been  a  matter  of  doubt, 
whether  one  was  merged  in  the  other.  I  think  that  the  . 
additional  words  were  intended  as  words  of  amplification, 

and 
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18S5.       und  that  tfae^  ought  not  to  operate  as  words  of  restriot 
^    ^^      -  IsoiK    In  a  deed^  if  the  grantor  do  not  mean  to  gsant 

agpiMt  Aat  wbieh  the  words  used  in  their  tedinical  meaning 
importi  it  is  his  duty  to  qualify  those  words;  and  if  there 
be  a  reasonable  doubt  what  the  intention  actually  was^ 
liien  such  a  construction  is  to  be  given  to  the  deed  as 
would  be  rather  against  the  grantor  than  the  grantee^ 
Previous  to  the  granting  part  of  the  deed  there  is  a  re« 
Gital,  that  a  recovery  had  been  sufiered  of,  amongst  other, 
thmgs,  the  tenement,  messuage,  and  boat-house»,  the 
sea-grounds,  oyster-layings,  shores,  fisheries  and  bereii 
ditaments  thereinafter  mentioned,  and  that  they  were 
comprized  in  a  settlement  there  referred  to.  It  then 
recites,  that  the  grantees  had  consented  and  agreed  for. 
the  absolute  sale  of  the  messuage  or  tenement,  &c.,  and 
the  sea^^ounds,  oyster-layings,  shores,  and  fisheries,  and 
hereditsamaits  thereinafter  more  particularly  menUoned. 
Those  are  the  sea-grounds,  oyster-layings,  shores,  &c*, 
which  had  been  comprized  in  the  recovery  before.  If 
they  were  corporeal  tenements,  the  recovery  would  op&r 
rate  upon  them,  and  they  might  have  been  demanded 
in  a  praecipe,  but  if  they  were  not  corporeal  tenements 
they  could  not  be  demanded  in  a  praecipe;  th^ 
might  pass  as  appurtenances,  but  would  not  themselves 
be  the  principal  subject  on  which  the  recovery  would 
operate,  and  it  would  only  affect  them,  because  it  operated 
on  other  subjects  to  which  they  bore  relation.  Then 
by  the  granting  part,  ^  all  that  messuage,  tenement^ 
boat-house,  &c.,  and  also  those  sea-grounds,  oysters 
layings,  shores,  and  fisheries,"  known  by  the  particular 
names  thereinafter  mentioned  were  conveyed.  Theat 
terms  import  that  corporeal  tenements  were  conveyed 

and 
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and  they  are  not  to  be  narrowed  and  reBtndnedf  IMS* 
unless  there  is  something  Id  «hew  that  such  was  the  ^ 
intention  of  the  parties.  Then  tlie  deed  grants  **  Ml 
and  firee  liberty  for  the  grantee  to  fish,  dredge^"  &c« 
That  part  of  the  grant  was  wholly  unnecessary,  for 
that  privilege  would  pass  under  the  words  '^sea-grounds 
and  shores.''  I^  however,  the  right  of  fishing  con- 
tinued to  exist  as  a  distinct  privil^pe,  and  was  not 
merged  in  the  general  right  of  the  soil,  these  words 
would  be  useful  to  pass  it,  or  if  it  were  at  all  doubtful, 
whedier  it  existed  or  iiot  as  a  distinct  privilege,  they  re- 
move aH  doubt  as  to  the  intention  to  pass  that  privilege. 
Supposing  the  grantor's  title  to  the  sea-grounds  was  in- 
valid, and  he  had  the  right  of  fishery,  but  not  the 
soil,  these  words  might  be  useful  as  granting  the  in- 
corporeal right,  although  the  grant  would  be  void  as 
to  the  coiporeal  right.  They  do  not,  therefore,  shew 
any  iotention  on  the  part  of  the  grantor^  that,  the  cor^ 
poreal  right  should  not  pass  pursuant  to  the  technical 
language  of  the  former  part  of  the  grant  In  a  grant, 
it  is  not  very  matei*ial  which  of  the  parts  stands  first,  and 
which  last.  Suppose  that  there  had  been  a  grant,  **  of 
fidl  and  free  liberty  to  fish,  dredge,  and  lay  oysters,  to- 
gether with  the  sea-grounds,",  it  could  not  be  contended 
that  the  latter  words  would  have  no  efiect.  They  would 
operate  as  a  grant  of  a  corporeal  tenemenL  The  deed 
then  proceeds,  *^  witli  all  the  rents,  issues,  and  profits 
of  all  and  singular  the  said  premises."  All  the  issues 
and  profits  of  what  was  before  granted  were  to  be 
taken,  and  not  merely  a  particular  profit  arising  from 
the  right  of  getting  fish.  The  grantor,  therefore,  uses 
extensive  and  sweeping  words  to  shew  that  he  meant  to 
Vol.  IV.  L 1  convey 
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M8&  convey  i^  tbit  he  eoold^  with  reference  to  the  sab- 
jeet  matter  «f  the  gnmt,  and  I  am  clearly  of  opinioB)  that 
the  instrument  was  suflSei«it  to  pass  the  soil. 

Widi-  Nspeot  to  the  other  question,  I  am  of  opiniMiy 
that  su^M)sing  the  soil  to  be  granted,  it  fi»IIoMrs  M  a  «oti» 
sequence,  that  <the  grantee,  with  respedt  to  theshor^  will 
stand  in  Ae  snme  aitaatioa  as  the  grantor  wobM  havo 
Mood,  if  Ite  had  not  executed  the  deed.  The  grantor 
conveyed  Uie  whole  of  his  shore  between  paltipQlar 
boundaries ;  he  had,  therefore,  no  part  of  it  vemaining  in 
MuH  and  tltctgrantec  stood  in  his  situadoa.  Then  the 
accretion  follows  as  an  accessary  to  the  principal*  •  Hie 
obaage  being  gradual  it  becomes  part  of  the  shore^  and 
belongs  to  the  perscm  who  has  the  shore  at  the  tisM 
wlien  the  accretion  takes  place.  I  think,  therefore,  that 
there  should  have  been  no  new  trial  in  this  cosci  if  it 
had  appeared  that  all  the  stones  had  been  taken  l>om 
the  shore.  But  as  some  of  them  were  taken  finoas  the 
cliff  above  the  high-water  mark,  a  new  trial  mast  be 
granted,  unless  the  parties  can  come  to  some  arrange- 
Blent  upon  the  subject. 

LiTTLEDALi:  J.  It  scems  to  me  that  by  this  deed,  the 
soil  is  passed  not  only  in  the  800  acres  which  were  de- 
scribed in  the  deed,  but  also  in  any  other  land  between 
high  and  low-water  mark,  imperceptibly  added  by  accre* 
tien.  Upon  the  construction  of  the  deed,  it  is  clear 
that  if  the  words  sea^grounds  had  stood  alone,  the  soH 
would  have  passed  under  them.  Sea-ground  is  either 
ground  bordering  on  the  sea  or  covered  with  die  mh» 
The  word  ground  itself  is  sufficient  to  pass  the  soil,  and 
Ae  word  sm  annessed  to  it  only  shews  wliere  it  is  ^ 

toate. 
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taate»  The  next  words  o;fsU)*4atfings  would  not  <X  18^5. 
tbemaelves  pass  the  soil,  but  the  word  shoneSj  uncoiw  ^ 
aeded  with  other  words,  would  pa^  the  soil.  It  is  teid^  w*"*^. 
however,  that  that  word  is  to  be  coufded  with  the  word 
oyster,  and,  therefore,  that  the  deed  only  imported  to 
convey  oyster-shores*  I  see  no  reason  why  they  ahoold 
be  coupled  together ;  but  supposing  it  to  be  so,  ifant 
would  not  make  it  lessa  shore,  and  that  would  be  suffi** 
oent  to  pass  the  soiL  It  would  only  denote  the  puipoee 
to  which  the  land  was  applied,  viz»  that  it  was  a  shora 
where  oysters  wer«  got;  just  as  the  words  arable  latidy 
jiasfeure  land,  wood  land,  denote  the  porposcfs  to  which 
the  land  b  applied.  Then  as  to  the  wordJlsherieSf  it  is 
said,  diat  with  that  word  oyster  must  be  coupled:  but  I 
do  oot  know  why  they  are  to  be  connected  together.  It 
nay^  indeed,  be  said  that  the  word^fohefy  is  utnneces- 
jaiy,  for  if  the  soil  passed  the  fishery  passed  also,  but 
that  ia  not  so.  A  fisbeiy  in  a  river  would  pass  by  the 
conveyance  of  the  adjoining  land,  because  of  oommoB 
ri^t  it  might  be  incident  to  the  soU,  but  in  this  case  it 
was  absolutely  necessary  to  grant  the  fishery,  for  the 
grant  of  the  soil  would  not  be  sufficient  to  oonvey  a  pe- 
culiar privil^e  to  fish  between  high  and  low-water 
mark,  because  all  the  king^s  subjects  would  have  a  right 
to  fish  liiere,  unless  a  particular  person  was  entitled  to  it 
by  specific  grant  or  prescription.  The  fishery,  there- 
fin^  would  not  pass  by  the  word  soil  »•  and  supposing 
that  tbe  soil  passed  by  the  deed,  the  vford Jl8he9y  might 
aievertbeless  be  properly  introduced  to  give  the  privilege 
of  fishing.  Perhaps  even  the  words  cg/$ter4<gfifl^ 
would  not  pass  the  privilege  of  getting  oysters ;  becanse 
those  words  only  import  a  privilege  of  laying  oysters 

L  I  2  there. 
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1825*       there,    and    it  might   be  doubtful  whether  it  wouM 
-^  give  a  right  to  take  them.     But  then  the  wordi  are 

jjgo*"*  **  all  those  sea-grounds  called  by  the  name  of  Mid' 
dleton  Hall  Shores  and  Sea-Grounds ;''  so  that  the  grant 
applies  to  some  shores  called  by  a  particular  name. 
It  is  evident,  therefore,  that  they  were  the  grounds  and 
shores  which  had  been  granted  before.  Then  come 
the  words  <*  fiiU  and  free  liberty  to  fish,''  Stc.  Now, 
supposing  that  liberty  to  have  been  accessary  to  the 
grant  of  the  soil,  it  is  clear  that  the  nnnecessary  ad* 
dition  of  those  words  does  not  restrict  the  grant,  but  only 
explains  the  intention  of  the  parties.  The  Earl  of  Car" 
d^an  V.  Armitage.  {a)  By  the  grant  of  the  soil  the  party 
has  no  peculiar  right  to  fish ;  but  he  might  have  a  right  to 
fish,  dredge,  and  lay  oysters  by  a  grant  of  the  fishery. 
Then,  in  the  exception,  there  are  no  words'  which  have 
any  bearing  on  the  present  case ;  but  there  is  one  which 
is  insisted .  upon,  *^  except  fish  royal."  Now  it  was 
necessary  to  except  them,  for  otherwise  they  would  be 
conveyed ;  for  the  exception  implies  that,  but  for  that 
exception,  the  thing  was  before  granted. 

Then,  supposing  the  soil  passes,  the  other  question  is, 
whether  it  is  to  be  confined  to  the  800  acres  mentioned 
in  a  subsequent  part  of  the  deed?  Now  the  grant  is  of 
those  sea-grounds  which  went  by  the  name  of  Middleton 
Hall  Shores  and  Sea-Grotmds.  Therefore,  the  only  sub* 
ject  of  enquiry  is,  whether  the  place  in  question,  from 
whence  the  stones  have  been  taken,  is  called  by  either  of 
those  names ;  for  the  subject  matter  of  the  grant  cannot  be 
afiected  by  the  subsequent  part  of  the  deed,  which  has 
nothing  to  do  with  the  grant,  but  is  merely  matter  of 

(a)  2-B.  ^C.  197. 

description. 
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description.  The  distinction  is  well  established,  that  18^5« 
where  tliere  are  words  sufficient  to  pass  property  in  the  « 
first  instance,  and  there  are  in  a  subsequent  part  of  the  ^^[ouoe 
deed  words  of  affirmation,  these  latter  words,  though  they 
may  be  wrong  in  point  of  description^  do  not  affect  the 
previous  part  of  the  grant*  The  words  are^  "  which 
€aid  sea-grounds,"  &c.  (after  description  of  their  bound- 
aries on  the  north  and  south  by  high  and  low-water 
mark,  and  on  the  east  and  west  by  the  grounds  (^par- 
ticular persons)  ^^  do  contain,  on  the  whole,  600  acres 
of  land  covered  with  waten^  Now  these  words  of  sug- 
gestion or  affirmation  may  be  true  or  false.  Instead  of 
800  acres  there  might  have  been  5000  acres,  and  it  is 
quite  immaterial  whether  they  were  bounded  on  the 
east  and  west  by  the  lands  of  the  persons  mentioned  in 
the  deed ;  because,  in  the  operative  part  of  the  grant, 
the  sea-grounds  are  the  thing  granted,  and  the  latter 
words  will  not  vitiate  that  grant,  which  extends  to  all 
the  shores  going  by  the  name  of  Middieton  Hall  Shores 
and  Sea^Grounds.  The  only  remaining  question  is, 
whether  the  accretion  which  has  taken  place  passes  by  that 
grant.  I  think  it  quite  clear,  from  the  case  of  Rex  v.  Lord 
Yarborough^  find  Lord  Hale's  treatise  De  Jure  Maris, 
that  the  increase  being  imperceptible,  continued  to  pass 
as  incident  to  that  which  belonged  to  the  grantee.  Upon 
that  principle,  I  am  of  opinion  that  the  land  between  high 
and  low- water  mark  constitutes  a  part  of  jyUddleton  Hall 
Shores^  or  sea-grounds,  and  that  the  deed  is  sufficient  to 
pass  the  accretion  which  has  taken  place. 

Rule  absolute  for  a  new  trial. 
The  amount  of  damages  was  referred  to  a  barrister. 
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Lewis  against  G.  Bowen  Jones. 

In  an  action  ^PHIS  wai  an  acttoQ  on  a  promissory  note  for  ISQtt 
•wT^TOte  *^*"  dated  the  i  5th  of  March  1821,  made  by  one  fTtUiam 
who"£d  In!!^  Walter  Jones,  payable  two  months  after  dale  to  the  defend- 
^^mJ^  ant,  and  by  him  indorsed  tathe  plaintiff.  At  the  trial  be- 
htlmdOuL  ^^  Q^ftram  B.,  at  the  last  spring  assizes  for  the  coun<^ 
thepUinaff;the  ^Herefw'di  it  appeared  that  William  WattfrJowi^  tbe 

indoneej  had 

signed  an  agree-  defendant's  brother,  being  indebted  to  the  ptatnlifi^  the 

ment  to  accept 

from  the  maker  defendant  G.  B*  Jmies,   for  the  accommodation  of  his 

of  tbe  note  5«»     .       ^.         ,  ,  .  .  • 

in  the  pound  brother,  became  a  party  to  uie  note  m  questton.    It 

demand,  oiT  ^*^  proved  by  A  Witness  who,  on  behalf  of  the  plaintiff, 

latwaf  MCTirity  ^^^  applied  to  the  defendant  for  payment  after  the  note 

for  that  sum  became  due^  that  h^  had  said  he  would  call  ond  settle  k, 

from  a  third 

person.    It       but  at  the  same  time  asked  the  witness  to  request  the 

furtlier  ap- 
peared that  the   plaintiff  to  suspend  proceedings  until  an  investigation  of 

agent  of  the        ,  . 

maker  bad  re-  his  brother^  afiairs  had  taken  place,  and  that  he  should  be 
plaintiff  before  uiucb  obliged  to  the  plaintiff  if  he  would  get  what  be  could 
agrel^ent  that  ^"^  ^^^  brother,  and  relieve  him,  the  defendant ;  that,  at 
woutd  continiie  *  subsequent  time,  the  witness  saw  the  defendant  i^ain, 
m*id*ue°  o?the  "^  ^^^  ^™  *®^  ^®  plaintiff  would  have  nothuig  to  do 
debt  secured  by  with  his  brother,  as  he  had  left  the  country,  and  that  be 

the  note,  and 

that  the  agree-  should  look  entirely  to  the  defendant;  that  the  defend- 

ment  would  be  , 

▼Old  unless  aU  ant  then  said  that  one  Margany  an  auctioneer,  had  in- 
signed.  Held,  vestigated  his  brother's  affiiirs,  and  had  ascertained  that 
e]^tion  of      there  would  be  five  shillings  in  the  pound  for  tt>e  eNh 

this  agreement 

had  the  effect  of 

discharging  the  surety ;  secondly,  that  the  representations  beii^  av  to  tbe  legal  cfel  of 

the  agreement,  were  immaterial,  and  had  not  the  effect  of  an>iding  it,  and  that  as  the 

latter  of  them  gate  to  the  agreement  a  meaning  different  from  that  which  appeared  npam 

the  face  of  it,  parol  eridence  of  that  representation  was  not  admissible,  per  JBayUy  J. 

dttors. 
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ditonr.  It  was  fordier  proved  by;  the  as^me  witness^  18^5% 
tbat  the  plaintiff  and  defendant  afterwards  m^  together, 
and  that  the  defendant  told  the  plaintiff  that  as  he  had  attmmm 
signed  ao  i^eement  for  a  composition  of  five  shillings  ia 
die  pound,  he  was  not  endtied  to  the  whole  debt,  but  that 
ike  defeadaiit  would  give  him  a  note  for  fifteen  shillings 
in  the  pound :  that  the  plaintiff  then  said  that  he  had 
signed  the  agreement  for  composition,  oa  the  understand^ 
ing  that  all  his  brother's  creditors  would  come  forward 
and  sign  the  agreement,  and  accept  the  composition  ;  but 
diat  as  they  had  not  done  so,  he  oonsid^ed  the  agreement 
to  be  null  aiid  void.  It  appeared  further,  on  the  oross«« 
examination  of  this  witness,  that  the  plaintiff  told  him  he; 
bad  signed  the  agreement  for  coroposidon  oa  the  feith  of 
die  pcomise  of  the  defendant  that  he  would  pay  the  re- 
niMaing  fifleen  shillings  in  the  pound.  For  the  defend* 
anl  it  was  proved  that,  at  a  meeting  of  William  Waller 
JoneJs  creditors,  on  the  S9€h  May  1824,  the  plaintiff 
^gned  the  following  paper ::  ^  We,  the  undersigned  ere*-' 
ditors  of  WiUiarn  Walter  Jones,  agree  to  accept  of  five, 
shillings  in  the  pound  in  foU  of  our  original  demands^ 
against  him,  on  having  a  joint  note  from  him  and  bis 
fether,  William  Jbn^,  payable  in  twelve  months  from  the 
date  hereof*"  The  father  and  W.  W.  Jams  gave  their 
joint  note  to  the  plaintiff,  in  pursuance  of  the  agree* 
ment.  Another  witness  swore  that  Morgan^  as  i^^nt-of 
W.  W.  Jones,  at  the  meeting  of  creditors  convened  for 
die  purpose  of  signing  the  agreement  for  comprntion, 
stated  that  unless  nil  the  creditors  signed,  the  paper 
was  lo  go  for  nothing;  and  that  the  defendant,  not- 
withstanding that  the  plaintiff  signed  the  agreement, 
would  ooodnue  liable  for  the  residue  of  the  debt,  se- 
cured by  his  note.     The  learned  Judge  told  the  jury  to 
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1825*  find  for  the  plaintiff,  if  they  thought  tliat  he  was  induced 
^^  by  any  f^Ise  representatbn  to  sign  the  agreement,  oiher^ 
^v^uf  wise  to  find  for  the  defendant*  The  jury  having  fettDd 
a  verdict  for  the  pkinti£^  a  rule  nisi  for  a  new  trial  had 
been  obtained  in  last  Easier  term,  upon  the  ground  that 
by  the  agreement  for  ocmipositioB,  and  the  plaindff*s  ae» 
cqptance  of  the  joint  note  from  W*  W»  Jones  and  the 
fttber,  the  original  debt  was  extingubhedy  and  that  the 
surety  was  therefore  discharged «. 

Bttssett  and  K  V.  Rkharits  sow  shewed  causes  The 
AAt  due  from  the  defendant  to  the  plaintiff  upon  the 
promissory  note  was  not  extinguished  by  the  agreement 
for  composition^  At  the  time  when  the  agreonent  wa» 
signed^  the  note  was  an  existing  security,  and  there  was 
no  stipulation  that  it  should  be  given  up.  On  the  con- 
trary, theie  was  an  express  undertiddng  by  the  defeodanl 
that  it  should  continue  in  force  against  him,  and  a  re- 
quest by  Lim  that  the  plaintiff  would  obtain  all  he  could 
from  the  principal  debtor.  It  is  true,  that  a  creditor,  by 
entering  into  a  composition  with  the  principal  debtor,, 
without  consent  of  the  surety,  discharges  the  latter:  yet 
that  rule  is  founded  on  the  principle  that  it  is  against  con- 
science that  persons  should  be  placed  in  a  situation  ii^ 
which  they  have  not  contracted  to  be  placed.  Here  (he 
surety  had  contracted  to  be  placed  in  that  situation.  There 
is  ho  doubt  that  if  a  new  security  had  been  given  for  the 
payment  of  any  thing  beyond  the  composition  money, 
it  would  have  been  void,  Cockshoit  v.  Bennett  (a),  Siock 
V.  Mawson  (b).  But  this  is  more  like  the  case  of  Thomas 
V.  Courtenay  (c),  where  the  creditors  of  an  insolvent 
agreed  by  an  instrument  (not  under  seal)  that  they  would 

(a)  2  r.  n.  763.  (c)   IB.fA.  U 

(6)   I  JSos.  i'  Put.  286. 
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aceepti  in  fiill  saiisfkction  of  their  debts,  twelve  shil-  IMS* 
lings  in  the  pound,  payable  by  instalments,  and  would 
rdease  him  from  all  demands,  and  it  was  held  that  die 
agreement  did  not  extinguish  the  debt,  and  did  not  dis- 
charge a  surety  for  it.  Besides,  here  the  question  as  to 
the  extinction  of  the  debt  does  not  arise,  for  die  jury  have 
found  that  the  plaintiff  was  induced  to  sign  the  agree** 
ment  by  a  delusion  practised  upon  him.  It  is  clear  that 
a  creditor  is  not  bound  by  an  agreement  for  composition, 
if  any  misrepresentation  has  been  used  to  obtain  his 
eomtent,  CwMtig  r»  Noyes  {a)^  Now  here  there  were 
two  most  material  misrepresentajtions  made  by  the  i^ent 
of  the  principal ;  first,  that  the  sure^  would  continue 
liaUe  for  the  residue  of  the  debt  secured  by  the  pro* 
missory  not^  notwithstanding  the  agreement  for  com- 
position; and,  secondly,  that  the  agreement  would 
be  void,  unless  all  the  creditors  came  forward  and 
signed.  Now,  if  the  original  debt  was  extinguished 
(as  contended  by  the  defendant)  the  first  representation 
was  fidse.  In  iact,  several  of  the  creditors  did  not  sign, 
and,  if  the  agreement  be  valid,  the  second  represent- 
ation also  was  false,  and  such  misrepresentations  make 
the  deed  void  ab  initio  on  the  ground  of  fraud.  iBay- 
ley  J.  Is  not  the  effect  of  these  representations  to  shew 
the  legal  effect  of  the  instrument  to  be  different  from  what 
it  appears  to  be,  and  if  so,  were  they  admissible  in  evi- 
ence?]  The  representations  tend  to  shew  that  the 
agreement  is  void  ab  initio  on  the  ground  of  fraud, 
and,  therefore,  that  it  has  no  legal  effect  whatever; 

fV.  E.  Taunton  and  Campbell  contrft.     In  CockshoU  v* 
Betinett  (6),  one  of  the  creditors,  before  he  executed  the 

'     (a)  ST.E.  8G3.  (ft)  S  T.  21.  763. 

agreement 
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IStSi       agreeraeot  for  composition,  obtained  from  the  insolvent, 
a  prommory.  oole  for  the  residue  of  his  debt,  and  that 
was  bejd  to  be  void,  inasmuch  as  it  was  a  fraud  oa  the 
other  credilons  who  had  mutually  contracted  with  etch 
other,  that  tjha  insolvent  should  be.  discharged  from  hifr 
debts,  a&^r  tibe  execoUon  of  the  deed.    Now  the  defend- 
ant in  this  caa^  could  only  be  liable  to  pay  the  debt  in  de- 
fault of  its  not  being  paid  by  his  brother.    The  eflfect  oC 
the  composition^  therefore,  was  to  make  the  defendant's 
Itabili^  absohitiBi  which  before  was  only  contiagent. 
Thr  defimdant  in  case  of  paying  this  note  to  the  plaintiff, 
would  have  bis  remedy  over  against  fV^  W.  Jones  for 
money  paid,,  this  being  an  accommodation  indorsement* 
Then  the  stipulation,  that  the  debt  should  continiie,  was 
a  fraud  upon  the  father^  who  gave  his  promissory  not<». 
on  the  fiiith,  that   it  was  to  be  received  in  full  dis- 
diarge  of  his  son  W.  fVi  Janes.     He  was  no  party  to 
that  new  contract,  and,  therefore,,  cannot  be  bound  by  it. 
In  Tkamas  v.  Courtenay.  (a),  the  security  held  to  be  avail- 
able was  an  acceptance  of  a  bill  drawn  by  the  principal 
debtor,  and  an  acceptor  is  primi  facie  the  debtor  of  the 
drawer ;  and  in  that  case  BayUy  J.,  said  ''  if  it  could  be 
made  out  that  Colonel  Gower  had  a  remedy  over  against 
Baker  and   Son,   that  might   have   varied   the  case." 
Assuming   that  the   defendant  is    discharged  By  the 
general  law  on  this  subject,  the  representations  mfultt 
that  he  would  continue  liable,  notwithstanding  the  sign- 
ing of  the  agreement  by  the  plaintiff,  and  that  the  a|p»^. 
ment  would  b^  nugatory  unless  all  the  creditors  signedi 
are  immaterial,  because,  at  most,  they  are  represen&> 
aUons  merely  as  to  the  legal  effect  of  the  agreenienV  of 
which  every  party  is  presumed  to  be  cognizant,  and  QOt 
mis-statements  of  the  contents  of  the  instrument.  In  the 

(a)  IB.4;A.U 

latter 
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latter  cas^  if  the  plaiDt'tf  bad  been  induced  to  sigD  UtBL 
under  an  entire  ignorance  of  what  he  wa9  doin^  it 
might  have  beeu  a  fraudulent  transaction.  But  there 
is  no  pretence  for  saying  that»  for  the  plaintiff  accepted 
the  joint  note,,  which  was  a  new  security  from  the  fatbc^t 
under  the  composition.  Haviog  accepted  this  benefit  be 
cannot  now  repudiate  the  other  oinsequences  of  it.  Of 
these  the  principal  one  i$  to  ei^tinguish  the  debt,  and  to 
operate  against  all  the  parties  signing^  whether  the  other 
creditors  executed  it  or  not,  there  being  no  s|ipulatioii 
to  the  contrary.  These  representations  were  not  pro- 
perly received  in  evidenoei  inasmuch  as  the  efiect  of 
them  was^  to  contradict  or  to  cxmtrol  the  written  inatru* 
ment 

Batuy  J.  I  think  that  there  ought  to  be  a  new  trial 
in  this  case.  There  can  be  no  doubt,  that  if  a  creditor 
who  signs  a  composition  deed  or  agreement,  and  tliereby 
induces  other  creditors  to  sign  it,  makes  any  privata 
bargain^  the  eBkct  of  which  is  to  place  himself  in  a 
better  situation  than  the  other  creditors,  he  thereby 
commits  a  fraud  upon  them,  and  that  such  private 
bargain  is  void.  That  is  established  by  several  an* 
thorities.  It  is  unnecessary  in  this  case  to  decide  tht 
question,  whether  a  creditor  who  signs  an  agreement  for 
a  composition  at  the  instance  of  a  person  jointly  liable 
with  the  insolvent,  and  takes  an  engagement  from  that 
person  that  he  will  make  up  tlie  difference  between  the 
debt  due  and  the  composition-money,  can  have  any  re- 
mfdy  againstthe  suretys  because  it  has  not  been  submitted 
to  the  jury  in  this  case»  whether  there  was  such  a  bargain 
or  not.  The  only  quesitiop,  therefore,  is,  whether  the 
plaintiff  was  induced  by  any  fraudulent  representation 
to  sign  the  i^reement     It  was  represented  by  the  agent 

of 
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of  the  Insolvent  to  the  creditors  convened  for  the  pur- 
pose of  executing  the  agreement  of  compositioDi  that 
the  surety  would  continue  liable,  notwithstanding  the 
agreement  of  the  creditor  to  accept,  in  full,  five  shillings 
in  the  pound,  to  be  secured  by  the  iather.  Tha^  how- 
ever,  was  a  misrepresentation  merely  of  the  legel  effect 
of  the  agreement.  Now,  every  man  is  supposed  to 
know  thel^al  effect  of  an  instrument  which  he  signs; 
and,  therefore,  this  must  be  taken  to  be  k  represent^ 
ation  as  to  a  iact  within  the  knowledge  of  the  creditor, 
and  such  misrepresentation  will  not  have  the  e£fect 
of  avoiding  this  instrument,  because  it  was  not  calcu- 
lated to  mislead  the  creditor.  But  the  agent  of  the  in* 
solvent  also  represented  to  the  creditors,  that  the  instru* 
ment  would  be  void,  unless  all  the  creditors  signed. 
There  can  be  no  doubt  that  an  agreement  for  a  com- 
position ought  to  contain  a  clause  to  that  eflfect,  and  that 
no  man  in  his  senses  ought  to  sign  such  an  instrument 
without  it,  for  otherwise  the  object  of  the  instrument 
may  be  defeated ;  but  here  there  is  not  any  clause  in  the 
agreement,  or  any  memorandum  attached  to  the  signa- 
ture of  the  plaintifl^  by  which  he  declares  that  he  signs 
it  upon  that  Condition.  If  a  party  nt  the  time  when  he 
signs  an  instrument  annexes  to  his  signature  a  condi- 
tion that  the  deed  is  only  to  have  effect  against  him  in 
case  all  the  creditors  sign  it,  it  will  be  void  as  to  him, 
unless  they  do  sign.  But  if  he  puts  this  condition  on 
the  face  of  the  instrument,  other  creditors  will  not  be 
induced  to  sign  by  seeing  his  signature,  except  upon  the 
same  terms  which  he  has  annexed  to  it,  but  if  a  creditor 
signs  such  an  instrument  generally,  he  becomes  a  party 
to  it  unconditionally,  and  then  the  legal  effect  of  the 
instrument  must  be  collected  from  the  instrument  itself, 
and  not  from  verbal  declarations  made  by  the  parties  at 

the 
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the  time  when  they  executed  it  On  the  face  of  this  18SJ. 
instrument  the  pkintiff  has  not  annexed  any  condition 
to  his  signature^  and  that  being  so,  I  think  that  parol 
evidence  of  such  a  representation  was  not  admissible^ 
and,  consequently,  we  are  not  warranted  in  saying  that 
the  instrument  was  null  and  wold  ab  initio,  on  the  ground 
that  all  the  creditors  have  not  signed.  That  being  so^ 
the  rule  for  a  new  trial  must  be  made  absolute. 

HoLBOTn  J.  I  also  think  there  ought  to  be  a  new 
trial.  Although  diis  be  a  case  where  tlie  aotion  is 
brought  against  a  surety,  it  must  be  considered  in  the 
same  light,  as  if  it  was  brought  against  the  prinoipd. 
If  the  original  debt  be  satisfied  and  gone,  no  action  will 
lie  against  the  surety.  The  extinguishment  of  the  debt 
puts  an  end  to  the  agreement  of  the  principal  and  surety* 
Now,  unless  the  agreement  for  the  composition  can  be 
got  rid  of  on  the  ground  of  fraud,  I  think  it  operates  as 
an  Bceord  and  satis&ction  of  the  original  debt  The 
agreement  imports  that  the  creditors  were  to  accept  five 
shillings  in  the  pound  in  fiill  of  their  debts,  &c.  Now  an 
acceptance  of  a  smaller  sum  cannot  be  pleaded  as  a  8fr> 
tis&ctioh  of  a  larger.  In  point  of  law  something  fiirther 
is  necessary  to  produce  that  effect.  But  I  think  diat 
when  the  plaintiff^  in  this  case  accepted  the  iather^s  note 
^  a  security  for  payment  of  the  composition-money, 
the  agreement  did  operate  as  a  satisfaction  and  as  an  (ex- 
tinction of  the  debt,  (a)  It  has  been  contended  that  there 
was  evidence  to  shew  that  the  defendant  contracted  that 
the  debt  due  on  the  promissory  note  should  continue 
against  him.    By  the  agreement  for  the  composition, 

(a)  See  Stdnman  ▼.  Magnus,  11  Eait,  590. 

however. 
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Jt825«  however,  it  is  expressly  stipulated  that  the  sum  of  five 
shillings  in  the  pound  is  to  be  accepted  in  full.  Any 
parol  evidence  to  shew  that  the  debt  was  not  fuUy  satis* 
fied  would  go  to  contradict  the  agreement  of  the  partiesy 
and  would,  therefore,  be  inadmissible.  It  is  not  neces- 
.ijlHity,  however,  to  decide  that  point.  Here  the  father 
oFthe  defendant  was  no  party  to  such  an  engagenie&t. 
He  gave  his  note  upon  the  fiiith  that  the  agreemoit  for 
composition  wa&  to  be  performed,  and  he  was  not  privy 
to  any  agreement  that  the  debt  was  to  continue  against 
the  surety.  To  hold  the  surety  now  liable  would  operate 
.  4UI  a  fraud  upon  the  father.  With  respect  to  the  ^Gsct 
j6f  the  representations,  if  admissible,  it  may  suffice  to 
aay  that  the  plaintiff  should  have  returned  the  note^  if 
he  intended  to  say  that  the  agreement  for  composition 
was  thereby  rendered  void. 

LiTTLEDALE  J.  I  am  of  opiuiou,  for  the  reasons  al- 
ready  given,  that  this  agreement  was  not  void,  on  the 
ground  that  the  plaintiff  was  induced  to  sign  it  by  misre- 
presentation. It  might  be  a  question,  whether  an  agree- 
4iient,  that  the  surety  was  to  continue  liable  to  the 
creditor,  and  that  he  should  not  afterwards  have  re- 
course to  the  principal  debtor  would  be  valid,  notwith- 
standing the  creditor  signed  an  agreement  to  accept  from 
the  principal  five  shillings  in  the  pound,  in  full  satifi&c- 
•tion  of  the  debt;  but  there  was  hardly  evidence  of  such 
an  agreement,  and  I  incline  to  think,  that  if  there  wa% 
it  would  not  have  bejn  binding  on  the  surety,  for  this 
reason,  that  if  it  were  allowed  to  continue  a  debt  agaioai 
^e  surety,  it  would  be  a  fraud  upon  the  other  creditor% 
who  supposed  they  had  contracted  with  each  other  upon 

ecpial 


Jojia% 


IN  TdE  SixtH  Year  op  GEORGE  IV.  ^i(i 

eqoal  terms.  I  think  it  better  and  mfer  to  lay  down  as  V^S. 
a  general  rule,  that  any  private  bargain,  the  effect' of  lew^ 
which  is  to  give  one  creditor  an  advantage  over  the  fj^^!^ 
others  is  void,  the  principle  of  composition  being  that 
all  creditors  shall  stand  on  the  same  footing.  Without, 
however,  giving  any  decided  opinion  upon  that  point,  I. 
think,  for  the  reasons  already  given,  that  the  rule  for  a 
new  trial  must  be  made  absolute. 

Rule  absolute,  {a) 


(a)  Generally  speaking  a  creditor  discharges  a  surety  by  giving  time  to 
or  compounding  with  the  principal  debtor. 

The  cases  upon  this  subject  may  be  divided  into  two  classek ;  the  first. 
Inhere  the  agreement  with  the  principal  may  be  considered  as  a  ftand  upon 
die  surety,  by  altering  his  situation  or  increasing  his  risk.  Such  were 
the  cases  of  Nisbet  v.  Smith,  2  Br,  C.  C,  579.  Ex  jHuric  Smith,  SBr.C.C  I. 
Bees  V.  Berringion,  2  Ves,  Jun.  540.  Law  v,  E.  I.  Comj»anyt  4  Ves,  Jun* 
824.  Eyrey.  Bartroj),  3  Mad»  221. 

The  second,  where  allowing  the  creditor  to  recover  against  the  surety 
would  operate  as  a  fraud  upon  the  principal,  or  any  person  joining  with 
htm  in  paying  or  securing  the  composition  money,  inasmuch  as  it  would 
give  the  surety  a  right  to  proceed  against  the  principal  for  that  debt,  from 
which  the  creditor  had  agreed  to  discharge  him,  Engjlith  v.  Darley^ 
2  Bos.  ^  PuL  61.  Burke*s  case,  there  cited  ^y  Ld.  Eldon,  Exjxwte  Giffbrd, 
6  Ves.  Jun,  805.  Boulibcev.  Stubbs,  18  Ves.  Jun,  20.  Ex  parte  Glendinmng, 
Buck,  517. 

It  is  obvious  that  the  first  ground  of  discharge  is  inapplicable  where  the 
agreement  between  the  creditor  and  principal  debtor  is  made  with  the  privity 
and  assent  of  the  surety ;  and  it  seems  that  the  second  is  inapplicable 
where  the  surety  becomes  a  party  to  the  transaction  in  such  a  manner  as 
to  deprive  himself  of  any  remedy  over  against  the  principal,  in  the  event 
of  his  being  called  upon  to  pay  the  residue  of  the  debt.  Where  a  surety 
compels  the  creditor  to  sue,  or  prove  under  a  commission  of  bankruptcy 
against  the  principal,  he  is  considered  as  electing  to  stand  in  tlie  situation 
of  the  creditor  with  respect  to  the  remedy  against  the  principal,  and  in 
order  to  do  so  must  bring  the  debt  into  court,  Beardmore  v.  Cruitenden, 
Co,  Bank  Laws,  211.  Diet,  jyer  Ld.  Ch,  in  IVright  v.  Simpson,  6  Ves.  Jun, 
734.  Hence  it  may  follow  that  if  a  creditor,  at  the  request  of  the 
ntrety,  and  for  his  relief,  agrees  to  accept  a  composition  from  the  principal, 
the  surety  would  be  considered  as  electing  to  stand  in  the  situation  of  the 
creditor,  and  that  he  could  not  recover  over  against  the  principal  upon 

being 
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18S5*         being  compelled  to  pay  the  residue  of  the  debt.  In  Ex  parte  Gienduumg, 
■  Buck,  517.  the  Ld.  Chancellor  is  reported  to  have  said  that  a  creditor 

l^g!trf»  entering  into  an  agreement  for  a  composition  with  a  debtor,  and  wishing 

y^^         to  retain  his  remedy  against  a  surety,  must  cause  the  rosenration  to  ap- 
JouES.  ^^^^  ^^^  ^g  f^^  ^  ^^  agreement,  for  that  parol  evidence  cannot  be  ad« 

mitted  to  explain  or  vary  the  effect  of  the  instrument.    If  that  observation 
is  to  be  construed  generaiiy,  it  will  greatly  simplify  questions  upon  this  sub- 
ject; for  then,  wherever  a  creditor  and  principal  debtor  have  entered  into 
an  agreement  for  a  composition,  not  containing  a  reservation  of  the  remedy 
against  a  surety,  and  an  action  is  afterwards  brought  against  the  latter^  it 
will  be  unnecessary  to  inquire  whether  he  was  or  was  not  privy  and  consent* 
ing  to  the  agreement,  or  whether  he  has  or  has  not  done  any  thing  to  de- 
prive himself  of  the  right  to  recover  over  against  the  principal ;  he  will  be 
absolutely  discharged  by  the  agreement  entered  into  between  the  credilor  and 
the  principal  debtor.  But  the  judgment  in  Exjtarte  Giendinning  appears  to 
be  founded  upon  Burke*s  case,  which  is  also  cited  by  the  Ld.  Chancellor  in 
Bxpnrie  Gifford,  6  Ves.Juru  809,  as  an  authority  for  saying  that  irtiere 
the  remedy  against  the  surety  is  reserved  in  the  agreement  for  composition, 
a  recovery  against  the  surety  cannot  operate  as  a  fraud  upon  the  principal ; 
for  that  if  demand  out  of  that  recover^  uises  against  him,  it  is  with  his 
own  consent.     Perhaps  therefore  the  observation  in  Ex  parte  Glendhmmg 
was  intended  to  apply  to  thos6  cases  only  where,  but  for  the  reservaUon  in 
the  agreement,  the  proceeding  against  the  surety  would  operate  as  a  fraud 
upon  the  principal,  and  parol  evidence  may  still  be  admissible  to  shew 
that  the  composition  was  made  with  the  privity  and  at  the  request  of  a 
surety,  and  that  he  has  deprived  himself  of  any  right  to  recover  over 
against  the  principal ;  for  such  evidence  would  leave  the  written  instru- 
ment  (according  to  its  import)  a  discharge  to  the  principal,  and  would  not 
contradict  it,  unless  indeed  it  be  so  framed  as  to  extinguish  the  debt. 

There  is  another  laige  class  of  cases  in  which  it  has  been  held  that  a 
person  joining  other  creditors  in  compounding  with  a  debtor,  or  signing  a 
bankrupt's  certificate,  cannot  lawfully  stipulate  for  any  benefit  to  himself 
beyond  that  which  the  other  creditors  receive ;  whether  that  benefit  be 
givert  by  the  debtor  himself  or  any  third- person  for  his  relief.  Smith  v. 
Bremley,  9  Dovg,  695.  CecU  v.  riautov),  1  jfnstr,  202,  Cockshoit  v.  Een^ 
nett,  2  r.  R.  7 63.  Jackson  v.  Lomas,  4  7.  R,  166.  Feise  v.  RoHdaO* 
6  T.  li.  146.  Jachnan  v.  MitcheU,  13  Ves,  581.  Leicester  y»  Rose,  4  JSojf, 
372.  JFellsyr,  Girling^  I  E,  i  B.  447.  Jachson  v.  Davitmi,  AB.^jt,  691. 
But  ail  those  decisions  related  to  new  securities  given  as  a  coosideratlciit 
for  signing  the  composition-deed  or  certificate,  and  proceeded  cm  itlMt 
ground  that  the  advantage  gained  by  the  particular  creditor  was  a  fiaud 
upon  the  others,  and  they  do  not  appear  applicable  to  securities  «ittC-> 
Sng  before  the  negoc^tion  for  a  composidbn.  See  Thomas  v.  C^iartemaft 
IB.iA.I. 
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RoHDE  and  Campbell  against  Proctor  and 

MORLEY. 

npHlS  was  a  feigned  issue  directed  by  the  Vice-Chan-.  The  Drawer  of 

JL .  ^  A  iiill  of  ex- 

cellor  to  try  the  question,  whether,  on  the  10th  of  dumgebeoiiM 
Jlfi^  1821,  there  was  any  debt  due  under  and  by  virtue  absconded^be- 
of  five  several  bills  of  exchange  set  forth  in  the  declar-  ^hu'houM  *' 
atioQ  drawn  by  one  John  Soady  Rainsj  upon  and  ac-  J^^^J^' 
cepled  by  one  Jos^  Lacklan.    or  any  of  them,  which  •J<wofthemef- 
debt  was  proveable  by  the  plaintiffs,  as  assignees  of  commmioii  of 
SavjfO't  JoUeTp  and  Co.,  the  indorsees  of  the  said  bills,  iwued  agafimt 

biniy  tor  fomo 

under  a  commission  of  bankrupt  issued  against  the  said  time  alter  Um 
J*  &  Bains*    At  the  trial  before  Abboit  C.  J.,  a  verdict  doe,  and  liefort 
was  found  for  the  plaintifis,  that  there  was  a  debt  under  £idar  <^tbe 
and  by  virtue  of  the  said  bills  of  exchange,  which  was  SlIi^iS^ 
proveable  under  the  commission  issued  airainst  the  said  *^  <^o"«> 

*  .  o  «  aMigneeso 

J*  S.  Hainsp    On  a  motion  before  the  Lord  Chancellor,  bankrupt's 

estate.     The 

on  the  part  of  the  defendants  for  a  new  trial,  bis  XfOrd-  acoetitor  also 

became  bank* 

ship  directed  the  following  case  for  the  opinion  of  this  mpt  before  the 
Court,  upon  the  points  which  had  been  raised  before  the  and  when  due 
Vice-Chancellor.     The  five  bills  of  exchange  set  forth  honored!^  The 
hi;  the  declaration  became  due  in  the  month  oijtme  181 8,  ^^eTOtiw^ 
The  drawer,  J.  S.  Bains^  left  his  dwelling-house  on  or  »h«  dishonor 

*^  to  the  drawer 

about  the  17th  of  April  1818,  and  absconded  and  went  of  >««▼«  >^  ^^ 

his  house*  nor 

abroad,  and  never  returned  again.     On  the  20th  of  did  he  make 

.     .  .  ,         .         any  attempt  to 

Jfyru  1818,  a  commission  of  bankrupt  was  issued  against  give  such  no- 
tice to  the  as* 
signecs  of  the 

dfBwer.     Heldy  that  the  bill  was  not  proveable  under  the  commission  isanS  against  the 


of  the 
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Boii»i 

PROCTOE. 


J.  S»  ItmnSf  under  which  commission  the  defendants 
were  duly  chosen  assignees,  and  the  bankrupt's  effects 
were  assigned  to  them  previously  to  the  time  when  the 
said  bills  of  exchange  became  due.  The  bankrupt  did 
not  surrender  to  his  commission,  the  time  for  which 
surrender  was  limited  to  the  28d  of  June  18  J  8.  The 
bankrupt's  house  remained  open,  in  the  possession 
of  the  knestenger  under  the  commissioln,  for  some  time 
after  the  bills  were  due.  The  acceptor  became  bankrupt 
on  the  2Sd  of  April  1818,  and  the  bills  were  dishonored 
when  they  became  due,  but  no  notice  of  the  diabobor 
waft  gitren  to  the  drawer,  or  left  at  bis  house.  The  hoId^s 
ttf  th^  bills  had  notice  before  the  bills  became  due,  that 
the  defendants  had  been  chosen  assignees  of  the  e^te 
ftnd  effects  of  the  said  J.  S.  RainSs  but  no  notice  at  the 
dishonor  of  the  bills  was  given,  or  attempted  to  be 
givfen,  to  the  defendants.  The  commission  of  bankrupt 
againist  Savycrj  Jobler^  and  Co.  was  issued  on  the  S9tii 
of  October  1818,  and  the  plaintiiSi  are  their  assignees  and 
the  holders  of  the  bills.  The  question  for  the  opinioa 
of  the  Court  was,  whether,  under  these  circumstances,  the 
bills  were  proveable  under  the  commission  issued  i^^rinst 
this  drawer? 


JP.  Pollock  for  the  Plaintiffs.  The  assignees  of  the 
holder  of  the  bills  in  question  are  entitled  to  prore  the 
amount  under  the  commission  against  the  drawer.  11m 
bills  were  running  at  the  time  when  the  drawer  beeattie 
bankrupt,  he  absconded  long  before  they  became  dtie  ; 
and,  therefore,  as  personal  notice  of  the  dishonor  of  Ae 
bills  could  not  be  given  to  him,  it  was  unnecessary  to 
give  any  notice  at  all.     Suppose  the  drawer  had  ab** 
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sented  himself,  but  had  not  become  bankrupt^  he  might        1825. 

have  been  sued  on  these  bills,  although  notice  had  not        ^ 

•  Rons 

b^en  given.     Neither  was  it  necessary  to  give  notice  to        ngaimsi 
.  Proctob. 

his  assignees.     They  do  not  for  this  purpose  repres^ent 

the  person  of  the  bankrupt,  and  there  is  no  case  decid- 
ing that  they  are  entitled  to  notice  under  such  circum- 
stances. It  must  be  admitted,  that  the  bankruptcy  of 
th^  drawee  furnishes  no  ground  for  neglecting  to  present 
a  bill  for  acceptance  or  payment,  or  for  omitting  to  give 
notice  of  the  non-acceptance  or  non-payment,  Russel  v. 
Langstaffe  {a\  Esdaile  v.  Savoerly  (&),  but  that  is  because 
the  bankrupt  may  find  friends  to  assist  him  in  making 
the  payment  But  it  does  not  thence  follow  that  th^ 
assignees  of  a  bankrupt  drawer  are  entitled  to  notice  of 
dishonor.  They  are  merely  trustees  to  collect  the  assets 
of  the  bankrupt,  and  distribute  them  amongst  the  par- 
ties entitled.  Any  rule  requiring  notice  to  these  de- 
fendants, would  equally  apply  to  the  assignees  under  a 
vpluntary  assignment  for  the  benefit  of  creditors.  The 
reason  for  requiring  notice  of  dishonor  is,  that  the 
part^  may  withdraw  his  funds  out  of  the  hands  of  the 
acceptor,  but  that  reason  does  not  apply  to  the  assignees 
of  a  bankrupt,  for  they  are  bound  as  soon  as  possible  to 
get  in  the  whole  of  the  bankrupt's  property. 

Tindql  for  the  defendants.  The  holders  made  these 
bills  their  own  by  negligence,  either  in  not  using  due  dili- 
gence to  give  notice  to  the  drawer,  or  in  neglecting  to 
give  notice  to  his  assignees.  The  case  does  not  state  that 
the  absconding  of  the  drawer  was  known  to  the  holder 

(a)  Doug,  514.  (6)   1 1  EcM,  1 14. 

M  m  2  of 


Paoctoe. 
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18^5.       of  the  bilU ;   if,  therefore,  judgment  be  given  for  the 
^  plaintiff,  the  G>urt  must  judge  by  tlie  event,  whether 

ogtofut  it  was  necessary  to  give  notice,  and  not  by  the  conduct 
of  the  party  at  the  time,  whether  he  was  guilty  of  any 
n^Iigence.  It  is  a  general  rule  that  notice  must  be 
given,  and  if  a  party  is  to  be  excused  from  that  obliga- 
tion, he  mast  bring  himself  strictly  witliin  the  excep- 
tion.  He  must  eitlier  give  notice  or  use  diligence  in  at- 
tempting to  do  so,  Baieman  v.  Joseph  (a),  Beveridge  v. 
Burgess  (d),  Crosse  v«  Smith  (c),  Goldsmith  v.  Bland,  (rf) 
None  of  those  cases  turned  upon  the  question,  whether 
an  attempt  to  give  notice  would  have  been  efiectual,  but 
whether  the  attempt  was,  in  fact,  made.  In  the  present 
case,  notice  might  have  been  left  at  the  drawer's  house^ 
and  that  might  have  reached  him ;  but  no  endeavour  was 
made  to  find  or  communicate  with  him.  In  Brett  v. 
Levett  {e\  the  want  of  notice  to  a  bankrupt  drawer,  was 
supplied  by  proof  of  an  admission  by  him  that  he  knew 
the  bill  would  not  be  paid ;  and  it  was  never  contended 
that  notice  was  unnecessary  in  general  where  a  drawer 
had  become  bankrupt.  Secondly,  if  notice  to  the  banky 
rupt  was  unnecessary,  still  it  should  have  been  given  to 
the  assignees.  In  ex  parte  Moline  (f\  a  bill  having  been 
dishonored,  and  the  drawer  having  become  bankrupt, 
notice  was  given  to  him  before  assignees  were  chosen 
under  the  commission,  and  Lord  Eldon  held  that  to  be 
sufficient,  because  the  bankrupt  represents  his  estate 
until  assignees  are  chosen.     From  that  case  it  follow8| ' 

i 

%  i 

(a)  2  Campb,  461.  Ul)  BaijUif  on  JHUs,  224. 

(b)  3Campb,262,  (c)   13  Eatt,  2 15. 

(c)  I  M.j^S*  545.  {f)  19  Ves,  216. 

that 
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that  where  a  bill  is  dishonored  after  the  choice  of  assig-        18tS* 
nees,  notice  should  be  given  to  tliem.     It  may  be  very 


important  for  the  assignees  to  liave  notice  in  order  that       ^gain^ 
they  ni{^  be  acquainted  with  the  real  state  of  tlie   bank- 
rupt's affairs.     [^Bayley  J.     They  may  have  an  interest 
in   watching  the   estate  of  the  acceptors  also^   ex  gr. 
where  he  becomes  bankrupt  with  lunds  of  the  drawer  ia 
his  hands,  his  estate  might  p^y  a  large  dividend  before 
the  assignees  of  the  drawer  knew  that  the  bills  would  fall 
upon  their  bankrupt's  estate.]  Again,  the  argument  as  to 
assignees  under  a  voluntary  assignment  does  not  apply, 
for  the  assignees  of  a  bankrupt  are  by  statute  made  his 
representatives,  and  sue  in  their  own  names.  Suppose  the 
case  of  a  drawer  dying  before  the  bill  becofines  due,  and 
that  the  residence  of  his  executor  is  known  to  the  holder ; 
if  the  bill  is  dishonored,  notice  must  be  given  to  the 
executor.      Now  an  executor,   who  is  by  proceedings 
in  equity  compelled  to  administer  the  e^^tate  equally 
amongst  «reditors^  is  precisely  in  the  same  situation  as 
the  assignee  of  a  bankrupt.     The  plaintifis,  therefore, 
having  neither  given  nor  attempted  to  give  notice  of  the 
bills  in  question,  have  made  tnem  their  own;  the  abscond- 
ing of  the  drawer  not  being  under  the  circumstances  of 
this  case  any  excuse  for  the  neglect. 

PoUock  in  reply.  The  case  ex  parte  Moline  proves 
nothing  beyond  the  sufficiency  of  the  notice  in  that  par- 
ticular case.  The  deduction  attempted  to  be  drawn 
from  that  case  is,  that  after  the  choice  of  assignees,  no- 
tice must  be  given  to  them,  and  not  to  the  bankrupt. 
But  suppose  a  commission  to  be  supei*seded,  the  notice 
to  the  assignees  would  be  nugatory  as  against  the  bank- 

M  m  3  rupt. 
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1185.  fiipt.  The  assignees  can  only  claim  a  right  to  notice  on 
""  ^^  th^  ground  of  some  injury  to  the  bankrupt's  estate.  At 
fNf^iMi  alt  events,  therefore^  it  is  sufficient  to  place  them  hi  as 
good  a  situation  as  a  person  guaranteeing  a  bill,  who 
cannot  avail  himself  of  the  want  of  notice  as  a  defence, 
unless  he  has  thereby  sustained  an  injury.  It  is  not 
pretended  that  their  bankrupt's  estate  has  sustained  any 
injury  from  the  went  of  notice. 

Cur.  ado*  vtdi. 

The  judgment  of  the  C</urt  was  now  delivered  by 

Baylet  J.  This  was  an  issue  from  the  Court  of 
Chanoery'on  the  question,  whether  plaintiffs  as  assignees 
of  Messrs*  Saixyery  Jobier^  and  Co.  had  any  debt  prove- 
able  under  the  estate  of  John  Soadjf  Bains^  a  bankrupt. 
Their  claim  was  upon  five  bills  of  exchange,  drawn  by 
Bains  upon  Joseph  LacMan^  and  indorsed  to  Saioyer 
and  Co.;  the  bills  became  due  June  1818,  and  before 
that  time  Btdns  and  LackUm  had  both  become  bank*' 
rnpts,  and  Rains  had  not  surrendered  to  his  commission. 
Rains  committed  his  act  of  bankruptcy  by  leaving  the 
Jkingdom  on  the  17th  of  April  1818.  A  commission 
issued  against  him  on  the  20th,  and  he  has  never  re- 
turned. Lacklan  became  bankrupt  on  the  23d  of  April 
1818.  When  the  bills  became  due  they  were  dis- 
houoredi  but  no  notice  was  left  at  Raines  house^  nor  sent 
to  bis  assignees  ;  the  house  was  open  at  the  time,  and 
the  messenger  in  it,  and  the  holdei*  of  the  bills  ksciw 
the  defendants  were  Rains^s  assignees,  and  tJbe  queslioB 
upon  these  facts  was,  whether  the  want  of  notice  was  it 
bar  to  the  plaintiff's  claim  ;  and  we  think  it  was.  WheB 

abOl 
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9  biU  id  dishoooFed,  it  is  ike  duty  of  tke  header  to  um  lB§§m 
i^e  dUigeace  lo  give  notice  to  such  of  the  parties  to  the 
biU  Of  would  be  entitled  to  a  remedy  oter  upon  it,  if 
tbey  iook  it  up,  and  the  bolder  makes  the  bill  bis  own 
90  against  those  partiesi  amd  loses  his  remedy  upon  the 
biU  agaoist  them  by  uegleeting  to  use  such  diligenet. 
It  is  no  excuse  that  the  chance  of  obtaining  any  thing 
upon  the  reoihedy  over  was  hopeless,  tjiat  the  person  or 
perspAs  against  whom  that  i^medy  would  apply,  wece 
insolvtfnt  or  bankrupts,  or  had  absconded.  Parties  are 
en^kled  to  have  that  chance  offered  to  them,  and  if  th^ 
em  abridged  of  it,  the  law,  which  is  fixinded  in  this 
respect  upon  the  usage  and  custom  of  mcDckants,  says 
ihey  ane  discharged.  The  bankruptcy,  therefore,  •€ 
LacUan  is  no  excuse  for  the  want  of  due  diligence,  if 
sudb  want  exist  in  this  case,  but  the  question  must  be 
aaswiered  as  it  would  have  been,  bad  Lackkm  continued 
aeliYent.  Had  Lacklan  been  solvent,  and  Smins*%  as^ 
signees  had  been  apprized  of  the  dishonor,  they  might 
at  jdl  events  have  pressed  Lacklan  to  pay,  and  had  they 
thought  fit  to  take  up  the  bill  they  might  have  ^ued  him» 
Of  these  opportunities  in  this  case  they  have  been  de- 
prived, and  the  question  is,  whether  they  have  been  de* 
prived  bythewant  of  that  diligence  which  they  had  legally 
a  right  to  expect  from  the  holders.  It  is  not  necessary 
to  decide  in  this  case,  whether  in  the  event  of  the  bank- 
ruptcy of  a  party  intitled  to  notice,  the  holder  is  bound 
to  endeavour  to  find  out  his  assignees :  nor  is  it  neces^ 
sary  to  say  what  would  be  the  case,  if  such  a  party's 
house  were  shut  up,  and  there  were  no  means  afforded 
there  6f  discovering  him  or  his  representatives,  for  in 

M  m  4  this 
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Price  against  Seaman  (in  Error). 

A  SSUMPSIT  by  Seaman  against  Price^  on  a  special  where  in  at- 

agreement  The  first  count  of  the  declaration  SJSSred'^iat  hi 
Btated  that  the  plaintiff  below,  before  the  making  of  the  *^  SS£d"*^th 
promise  of  defendant  below,  had  bargained  and  agreed  ®"« -^^  ^'•^^^ 
with  one  J.E.   for  the  purchase  by  him,  plainttfl^  of  certain  freehold 

houses  at  a 

three  freehold  houses,  situate,  &c.,  of  and  from  the  said  certain  price, 

t7.  £^  to  be  conveyed  to  the  said  plaintiff,  and  at  the  in  consideration 

price  of  600/.     And  the  defendant  was  desirous  of  obtain-  would  seU^and 

ing  the  said  bargain,  and  becoming  the  purchaser  of  the  S^J!3L^t)^ 

said  houses,  instead  of  the  plaintiff,  to  wil,  at,  &C,  and  J|^^J5|J^2(„ 

thereupon  heretofore,  to  wit,  on,  &c.,  at,  &C.,  in  con-  ^  become  the 

■   purchaser  of 

siaeration  that  the  plaintiff,  at  the  request  of  the  defend-  the  houses; 
ant,  would   sell   and   give  up  to   the  plaintiff  the  said  40i{:,andaTerred 
bargain,  and  would  suffer  and  permit  the  said  defendant  did  gn%  up  the 
to  become  the  purchaser  of  the  said  houses  from  the  said  j^^^^  ^^d 
J.  E.,  instead  of  him  the  plaintiff,  defendant  undertook  to  ^^^^^1^  ^ 
pay  him  40/.     And  the  plaintiff  averred  that  He,  con-  ^"^■^' JJ[^ 
fiding  in  that  promise,  did  sell  and  give  up  the  bargain  did  accordingly 

become  the 

to  defendant,  and  did  suffer  and  petmit  hiiii  to  become  purchasers  and 

take  the  said 

the  purchaser  of  the  houses  of  and  from  J.  £.,  instead  of  bargain  and 
plaintiff;  and   the   defendant  did   accordingly  become  veyancefrom 
such  purchaser,  and  did  take  the  said  bargain,  and  ob-  ^^^  rforewidi 
tain  a  conveyance  to,  him,  defendant,  of  the  said  houses,  fJJ,dJ„**h«i  noi 
on  the  terms  aforesaid.     Breach,  non-pa\'meht  of  the  ^!^^^^Jf^' 

^  ^  Held,  after 

40/.     (There  were  other  special  counts  which  it  is  iin-  rerdict  for  the 

^  ^  ^       ^  plaintifl;  that  it 

necessary  to  state,   as  no  objection  was  made  to  them.)  must  then  be 

presumed  that 

Plea^  general  issiie.     The  jury  having  found  a  general  the  bargain 

between  plain- 
tiff and  J.  E.  was  in  wr'^ting,  and  ihat  the  gi?ing  up  of  that  cdntract  to  defendant  was  A 
!?uflici<$nt  consideration  for  bis  promise. 

verdict 


Sbamav. 
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IMS.        verdict  for  the  plaintiff,  and  a  general  judgment  having 
■^  been  thereupon  entered  up  in  the  Court  of  Common 

a^oifuf  Pleas  {a\  the  defendant  brought  a  writ  of  error,  and  as- 
signed for  error  that  tiie  contract  set  out  as  a  consider^ 
'  ation  for  the  promise  in  the  first  count  was  a  contract,  or 
agreement,  respecting  a  sale  of  lahdf.  yet  was  not  staled 
to  be  in  writing;  that  no  sufficient  consideratioa  for  the 
promise  was  stated ;  that  the  contract  was  a  mere  chose 
in  action,  and  not  assignable. 

Barstaw  for  the  plaintiff  in  error.  The  consideration 
alleged  in  the  first  count  for  tlie  plainti£Ps  promise  is  the 
sale  of  a  bargain  and  agreement  made  between  the 
plaintiff  below  and  one  c/.iS*,  for  the  purchase  of  certain 
liouses.  It  is  not  stated  that  the  bargain  and  agreement 
was  in  writing,  and,  therefore,  no  sufficient  consideration 
is  shewn  for  the  promise  in  that  count :  for  if  the  bar- 
gain  and  agreement  was  not  in  writing,  it  was  not  bind- 
ing upon  J*.  £.,  and  then  it  was  no  consideration  at  alK 
It  may  be  urged,  that  in  an  action  on  a  guarantee  it 
is  not  necessary  to  state  that  it  was  in  writing ;  but  that 
is  quite  a  different  case,  foi*  without  that  a  sufficient  con- 
sideration for  the  guarantee  may  be  shewn,  and  must 
be  ^hewn.  Here,  for  want  of  a  writing,  there  was  no 
consideration*  Even  supposing  that  the  Court  would 
presume  the  contract  to  have  been  in  writing,  still  it  was 
a  mere  chose  in  action,  and  therefore,  by  the  rules  of 
common  law,  was  not  assignable,  and,  consequently, 
could  not  form  any  consideration  for  a  promise.  The 
first  count  of  the  declaration  is,  for  these  reasons,  bad ; 
and  a  general  judgment  having  been  entered  up  for  the 
plaintiff  in  the  court  below,  it  must  be  reversed. 

(n)  See  2  INng,  487. 

Tayburd 
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Talfijwd  coattk.  The  first  count  shews  a  sufficient  \9%i. 
connderatton  for  the  defendant's  promise.  In  Modds- 
dale  t*  Birchall  {a\  the  assignment  of  an  uncertain  debt 
was  held  a  sufficient  consideration  for  a  promise.  In 
Davis  V.  Beyner  {b)  it  was  held  that  forbearance  to  sue 
an  executor  for  a  I^acy  was  a  good  consideration  for  a 
promise  to  pay  it,  although  it  was  not  shewn  that  the 
executor  had  assets.  In  Thorpe  ▼.  Thorpe  (c),  the  re- 
lease of  an  equity  of  redemption  was  considered  a  good 
coDsideratioH,  and  Lord  Holt  said  tliat  the  common  law 
would  take  notice  that  the  mortgagor  bad  an  equity  to 
be  relieved  in  Chancery.  So  here  it  must  be  presumed, 
after  verdict,  that  the  contract  for  the  houses  was  in 
writing,  and  the  Court  will  take  notice  that  the  phuntiff 
bdow  had  an  interest  capable  of  being  enforced  in 
equity. 

Abbott  C.J.  I  am  of  opinion  that  the  judgment  of 
die  Court  below  must  be  affirmed.  The  plaintiff,  in  his 
declaration,  has  alleged  that  he  had  bargained  and  agreed 
with  one  J.  E.  for  the  purchase  of  certain  freehold 
hoases.  We  must  take  that  to  mean,  that  he  had  made 
a  valid  bargain ;  and,  as  a  writing  is  essential  to  the  va- 
lidity of  such  a  bargain,  it  must  after  verdict  be  pre- 
sumed to  have  been  in  writing.  The  declaration  then 
goes  on  to  state  that,  in  consideration  that  he  (the 
plaintiff)  wouM  sell  and  give  up  that  bargain  to  de- 
fendant, and  sufler  him  to  be  the  purchaser,  defendant 
promised  to  pay  a  certain  sum,  and  that  he  did  sell  and 
give  up  the  bargain  to  the  defendant.    If  to  this  transfer 


writing 
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1825.  trriting  was  necessary,  that  must  now  be  presumed. 
Then  the  declaration  states  that  the  defendant  did  be- 
come the  purchaser,  and  did  take  the  said  bargain,  and 
obtain  to  him  a  conveyance'  of  the  houses.  Now,  the 
plaintiff  having  made  a  contract,  and  having  given  it  up 
to  the  defendant,  unless  we  can  say  that  giving  up  a  con- 
tract in  consideration  of  money  is  contrary  to  law,  I 
cannot  find  any  objection  to  the  plaintiff's  recovery  in 
this  action.  I  am  not  aware  of  any  rule  of  law  whidi  is 
Contravened  by  giving  up  such  a  contract  in  consider- 
ation of  money ;  the  judgment  which  was  giveii  for  the 
plaintiff  below  must,  therefore,  be  affirmed. 

Bayley  J.  It  must  be  taken,  that  the  bargain  and 
agreement  mentioned  in  the  declaration  was  an  effectual 
bargain,  which  it  could  not  be,  unless  in  writing.  The 
only  objection  upon  which  I  entertained  any  doubt 
was,  that  the  assignment  of  a  chose  in  action  was  stated 
as  the  consideration  for  the  defendant's  promise.  But 
such  an  assignment  is  not  illegal,  although  the  assignee 
cannot  sue  upon  the  contract  in  his  own  name.  It  is  a 
very  common  practice  to  assign,  amongst  other  things, 
debts  for  the  benefit  of  creditors ;  that  is  perfectly  l^al, 
although  the  assignee  must  sue  for  them  in  the  name  of 
the  assignor. 

HoLROYD  J.  I  also  am  of  opinion  that  the  first  count 
of  tliis  declaration  is  good,  for  the  reasons  already 
given.  The  assignment  of  a  chose  in  action  is  not 
illegal,  and  Com.  Dig.^  action  upon  the  case  upon  as- 
sumpsit (B.  83.)  shews  it  to  be  a  good  Consideration  tat 

a  promise. 
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a  promise.     The  judgment  for  the  pUuntlfF  below  mu$^        1 825. 
therefore,  be  aflSrmed.  p 

agtrintt 

"StAMAK* 
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Judgment  affirmed,  (a) 

(a)  See  Lotler  v.  CkeUeyn,  1  Sid.  212. 


Hill  against  Saunders  (in  Error). 

'yHIS  was  a  writ  of  error  from  C.  P.     The  declaration  CofMumt  for 

-■-  .  .     ,  ,  1   .     ./I.  non-payment  of 

was  m  covenant  on  an  indenture  between  plaintiff  rent,  stating 
and  Nana/  his  wife,  now  deceased,  of  the  one  part,  and  .Ja  hit  wir«, 
defendant   of  the   other  part,   whereby   plaintiff  and  ^H^^^^^^ 
Nancy  his  wife  did  demise,  lease,  &c»,  unto  the  defendant  ES!!!*/^  ^ 
certain  premises  habendum  for  twenty-one  years,  from  J**^  '*iuf""'ir 
February  2d,  1816,  yielding  and  paying  unto  the  plaintiff  •^  bit  wife 

24/.  per  ann. 

and  the  said  Nancy  the  yearly  rent  of  24/.  of  lawful  and  a  covenant 
money;  and  defendant  thereby  covenanted  to  pay  the  to  the  plaintiff 

«  •  •         •  ^ 

said  rent  to  plaintiff,  and  Nancy  his  said  wife,  now  de-  Averment  that 
ceased.     By  virtue  of  which  demise  defendant  entered,   died  «id  u>at  * 
and  afterwards  and  durinir  the  said   term,   and  after  •^J«^^"^«»  ^ 

'^  '  wit,  on,  he, 

941,  of  the  rent 
aforenSd  became  due  and  in  arrcar  to  plaintiff.  By  the  lease  set  out  on  oyer  it  appeared 
that  the  reddendum  was  to  the  liubband  and  wife,  and  the  hars  of  the  wife,  and  the  cove- 
nant to  pay  rent  was  in  the  same  form.  Flea*,  that  the  premises  were  the  astate  of  the  wife, 
and  that  the  plaintiff  had  nothing  in  them  but  in  right  of  his  wife;  that  on,  &c.,  she  died 
without  issue,  leaving  J.  A.  her  heir,  whereupon  all  the  estate  of  the  plaintiff  ceased,  and 
J.  A-  threatened  lo  enter  and  eject  defendant,  unless  he  attorned,  whereby  he  was  com- 
pelled to  attorn,  and  become  tenant  to  J.  A,  General  demurrer  Mid  joinder.  Held,  that 
tbe  plea  was  good,  for  that  some  interest  having  passed  by  the  lease  frotti 'plaintiff  and  his 
wife,  itrould  not  work  by  estoppel,  and  the  defendant  was  therefore  entitled  to  shew  that 
tbe  plaintiff's  interest  had  ceased,  and  also  that  the  attornment  upon  tbe  threat  of  eviction 
was  tantamount  to  an'  entry  by  the  heir. 

Semble,  that  upon  the  face  of  the  declaration  and  the  deed  set  out  im  oyer  (which  was 
thereby  made  part  of  the  declaration)  the  plaintiff  had  no  right  of  actioB|  for  the  covenant 
was  to  pay  rent  to  the  plaintiff  and  his  wife  and  her  heirs,  and  tbe  plainfMrlhewed  the  death 
of  his  wife^  whereupon  the  rent  was  payable  to  her  heir. 

the 
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IS2S0  the  death  of  the  said  Nancy ,  to  wit,  on,  &c.,  a  large 
„  '  sum  of  money,  to  wit,  24/.,  for  one  year's  rent,  be* 
mpimti  came  due  to  the  plaintiff.  Defendant  craved  oyer  of 
the  indenture,  whereby  it  appeared  that  the  reddendum 
in  the  lease  was  to  plaintiff  and  Nancy  his  wife,  her 
heirs  or  assigns.  And  the  covenant  for  payment  of 
rent  was  with  plaintiff  and  Nancy^  her  heirs  and  assigns^ 
to  pay  the  rent  to  plaintiff  and  Nancy  his  wife,  her  heirs 
and  assigns.  First  plea,  non  est  factum.  Second,  that 
plaintiff  and  Nancy  his  wife,  before  and  at  the  time  of 
making  the  indenture,  were  seised  in  their  demesne  as 
of  fee,  in  right  of  the  said  Nancy  only,  of  the  premises 
in  question,  and  that  the  plaintiff  then  had  not  any  thing 
in  the  premises,  except  in  right  of  his  wife,  and  that  the 
wife,  after  the  making  the  indenture,  and  before  any 
part  of  the  24/.  in  the  declaration  mentioned  became 
due  or  payable,  to  wit,  on,  &c.,  at,  &c.,  died  without 
issue,  so  seised,  leaving  one  Jl  A.^  her  brother  and  heir 
at  law.  'Whereupon  all  the  estate  which  plaintiff  had 
expired,  and  the  said  J.  A.  became  seised  ;  and  being  so 
seised,  afterwards,  to  wit,  on,  &c.,  entered  and  ejected 
defendant.  Third  plea,  that  plaintiff  never  had  any 
thing  in  the  said  demised  premises,  with  the  appurte* 
*  nances,  except  in  right  of  the  said  Nancy^  whose  estate 
the  said  pieces  or  parcels  of  land  with  the  appurtenances 
in  the  declaration  mentioned,  were;  and  that  the  said 
Nancy^  after  the  making  of  the  said  supposed  indenture 
and  before  any  part  of  the  said  sum  of  24/.  became  du^ 
and  payable,  to  wit,  on,  &c.,  at,  &c.,  died  without  issp^ 
leaving  J.  A,,  her  brother  and  heir  at  law ;  whereupon  dl 
the  estate  and  interest  which  the  said  plaintiff  ever  bad 
of  or  m  the  said  demised  premises  with'  the  appur- 
tmanees,  altogether  expired,  ceased  and  determined ; 

nor 
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nor  hath  he  from  thence  hitherto  had,  nor  has  he  now,        1825, 
any  estate  or  interest  whatever  therein.     And  the  said       "Z 
J.  A.9  as  such   heir  as  aforesaid,  afterwards,  to  wit,     „^?!!^ 
on,  &c*,  at,   &c.,   threatened  him,  defendant,  to  eject 
an^  evict  him  from  the  possession  of  the  said  demised 
premises    with    the  appurtenances,    unless  defendant 
would  attorn  and  become  tenant,   and  defendant  was 
then  and  there  forced  and  obliged  to,  and  did  neces- 
sarily attorn  and  become  tenant  of  the  same,    to  the 
said  J.  A.  Demurrer  and  joinder.   In  the  Court  of  C.  P. 
judgment  on  the  demurrer  was  given  for  the  defend- 
ant (a),  whereupon  a  writ  of  error  was  brought,  and 
general  errors  assigned. 

Taunton  for  the  plaintiff  in  error.  The  third  plea, 
upon  which  judgment  wa£  given  for  the  defendant  in  the 
court  below,  does  not  contain  any  traversable  allegation 
upon  which  a  material  issue  could  be  taken ;  it  is,  there- 
fore»  b^d.  Supposing  the  statement  in  the  third  plea  to 
amount  to  an  allegation  that  the  wife  had  some  estate, 
it  does  not  follow  that  she  had  an  estate  of  inheritance, 
so  that  her  brother  and  heir  would  take  it,  and  no  tra- 
verse  could  have  been  taken  upon  that  {Holrqyd  J.  It 
appears  by  inference  that  the  wife  had  such  an  estate  as 
determined  on  her  death,  and  that  is  admitted  by  the 
general  demurrer,  although  on  special  demurrer  it 
might  not  have  been  sufficient.  Ldttledale  J.  If  it  ap- 
pears that  the  wife  had  an  estate  determining  at  her 
death,  can  the  husband  sue  for  rents  accruing  after- 
wards ?]  Yes,  for  he  is  a  mere  stranger ;  the  lessee  is 
in  by  the  wife,  and  the  husband  joins  only  Qsr  conformity, 
Hatvy  V.  Thomas,  {b)    The  lease,  therefore,   works  by 

(a)    Stc  d  Bmg.  1 12.  (6)  CW.  EHx.  «!«. 

estoppel. 
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1825.  estoppel,  and  the  lessee  is  bound  to  pay  the  i^ent. 
'  jjjj^  [HdriydS.  A  husband  seised  in  right  of  his  wife  has 
^^^^  an  interest  in  the  land  (a).]  That  is,  a  defeasible  interest 
only ;  and  in  1  Ventr.  858,  Pemberton  C»  J.  says,  •*  The 
difference  is  where  the  party  that  makes  the  estate  has 
a  legal  estate,  and  where  a^'defeazibfe  estate  only;  fi>r  in 
the  latter  case,  a  lease  may  work  by  estoppel,  though  an 
interest  passed  so  long  as  tlie  estate  (out  of  which  the 
lease  was  derived)  remained  undefeated.^     In  Dixon  y. 

Harrison  {b)y  there  is  this  passage:  "  To  this  purpose 

* 

there  is  a  case.  If  a  man  be  seised  of  land  jure  uxcnis, 
and  leaseth  the  land  for  years,  reserving  rent,  his  wife 
dies  without  having  had  any  issue  by  him,  whereby  he 
IS  no  tenant  by  the  courtesy,  but  his  estate  is  deter- 
mined, yet  he  may  avow  for  the  rent  before  the  heir 
hath  made  his  actual  entry.  This  case  is  not  adjudged, 
but  it  is  much  the  better  opinion  of  the  book  ;'*  and  the 
year*book  9  H.6.  f.  48.  is  cited,  and  the  same  passage  is 
'  cited  in  Bro.  Abr.  Avowry,  pi.  128.  Now  that  must 
mean  rent  accruing  after  the  death  of  the  wife ;  fer,  at 
common  law,  a  distress  for  rent  could  not  be  made  after 
the  determination  of  the  estate  in  respect  of  which  it 
became  due.  iLiitledale  J.  The  covenant  in  the  lease 
is  to  pay  rent  to  the  husband  and  wife,  and  the  heirs  qf 
the  wife ;  that  shews  that  the  husband's  interest  ceased  cm 
the  death  of  his  wife,  and  the  declaration  shewing  that 
the  wife  was  dead  when  the  rent  became  due,  shews  that 
the  husband  has  no  right  of  action.]  The  covenant  In 
question  might  be  strong  evidence  before  a  jury  upon  an 
enquiry  whether  tlie  estate  were  the  wife's,  but  is  not 
£u£Sciently  certain  to  determine  the  question  on  the  re- 

(It)  See  Blake  v.Fosttr,8T.R.  4b7.        (b)  rau^46. 
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cord;  andif  itbenotdeiff  thatthewlideeslaitewBi^"^      1M5* 
iirife'fly  then  the  husband  is  entitled  to  ane^  as  thesurfivor '       ^^^^ 
of.  two  joint  covenantees,  AnderUm  v;  MarHndale.  (a)       ogain$i^ 
The  judgment  of  the  Court  beiew  proceeded  on  the 
supposed  existence  of  two  circumstances  which  do  not 
appear  on  the  record ;  first,  that  the  wife  was  seised  in ' 
he;  secondly,  that  the  lease  w/»  good  under  the  32  H.  S» 
e.  28.    Now  the  third  plea  no  where  states  ikat  the  wife 
was.  seised  in  fee ;  and  if  it  did,  still  tiiere  is  not  any  thiog  • 
to  shew  that  the  lease  would  be  good  within  the  stdkiil%  ^ 
for  it  does  not  appear  that  the  lands  had  been  aocu^m* ! 
ab]|y  letten  for  twent3^year^  before  the  lease^  nor  that  * 
the  accustomed  renl>  was  reserved. 
......  '     '    ■ 

JSk  Lowed  contril  was  stopped  by  the  Couit.        .    *'    ' 

/     .  .  '      .    ..  "  ...  > 

.  Abbott  C.  J.  I  am  of  opinion  that  the  judgment  of  t60  * 
Court,  of  Common  Pleas  was  right*    This  is  an  aetiotf  oft 
coyenant  for  non-payment  x>f  rent.    The  plaintiff  in  Ms  > 
declaration,  aUeges  that  he  and  his  wife  demised.    He  • 
takes  upon  himself  to  set  forth  the  legal  effect  of  the  in- ; 
denture ;  and,  therefore,  as' against  him,  it  must  be  taken 
that  his  wife  had  some  interest  in  the  premises.    He 
then,  s^ts  o|it  the  reddendum,  and  a  covenant  to  pay  the 
rent;  but  those  being  stated  imperfectly,  the  def^idatit' 
sets  out  the  whole  deed  on  oyer.    In  the  decliMniition  • 
there  is  an  averment  of  the  death  of  the  wife,  and  the* 
conclusion  of  it  alleges  that  the  rent  in  question,,  isfter 
the  de^  of  the  wife,  became  due  to  the  plaintiff,  aind  ^ 
still  is  in  arrear  and  unpaid  to  him.    The  deed,,  when 
set  out. on  pyer,  is  to  be  considered  as  forming  a  partof 
the  dedaridion,  and  we  thereby  see  that  the  lease  was 

(a)  I  gatr,  497. 
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ISfijk  made  by  the  hitabwd  and  wjife»  and  the  reddenduin 
gjj^  and  povepant  tQ  pay  r^nt  are  in  theae  words :  *<  Yield- 
^g^Jf  ing  aod  pfQ^io^  th^refore^  yearly  and  every  year  dur- 
ing the  sfid  tar^Ps  UQlo  the  said  J.  Hill  and  Nanof 
his  wil09  kar  heirs  or  assigns^  the.  rent  or  sum  of  2W* 
^*  And  the  said  cX  Saunders  doth  hereby  covenant  to 
and  with  J*  HiU^  and  Namiy  his  wife»  ^  AWiy  and  as- 
signs^  that  be  the  said  t7»  Saunders  vill  pay  unto  the  said 
JC ISU  and  Nanof  his  wife^  ^  i^frs  or  ass^§fii5|  the  .said 
renf  The  defendant  by  executing  this  deed  estopped 
himself  from  saying  that  no  interest  passed^  but  he 
may»  nevertheless,  aver,  that  it  has  been  put  an  end 
to.  Upon  the  face  of  the  declaration,  I  should  have 
had  great  difficulty  in  saying  that  the  plaintiff  could  re- 
cover, because  the  lease  is  framed  upon  an  intent,  that 
on  the  death  of  the  wife,  the  rent  should  be  paid  to  her 
heiijs^  There  is  no  covenant  by  the  defendant  to  pay 
rent  to  the  husband  after  the  wife's  death.  But  passing' 
that  hy»  as  a  point  upon  which  it  is  unnecessary  to  give 
any  decided  opinion,  the  question  is,  whether  the  third ' 
plea  ia  substance  shews  sufficient  matter  to  defeat  the 
plaintiff's  action.  That  plea 'alleges,  that  the  plaintiff 
never  had  any  Uiing  in  the  demised-  premises,  except  in 
right  of  his  wife,  whose  estate  the  said  parcds  of  land 
in  the  declaration  mentioned  were.  I  consider  that  as 
an  allegation  of  two  maters,  and  as  it  is  immaterial  in 
what  order  they  are  alleged,  they  may  be  transposed, 
and  then  the  plea  will  run  thus  :  ^^That  the  parcels  of 
land  in  the  declaration  mentioned  were  the  estate  of 
Nancy  the  plaintiff's  wife,  and  that  he  never  had  any 
thing  in  the  premises,  except  in  right  of  the  said  Nana//* 
The  plea  then  avers,  that  before  any  part  of  the  rent  in 
question  became  due,  the  wife  died  without  having  had 
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issue,  whereupon  all  the  ^tate  and  inC^ebi  ^teh.  the  *  l^tS*  - 
plaintiff  ever  had  of  or  in  the  premises,  altogf  tber  ex-  .-  * 
pired,  ceased,  and  determined.     Surely  those  fiicts  are        a^nmsf 

Saumpim* 

averred  with  sufficient  certfuaty  to  enabte  the  plaintiff  to 
take  issue  upon  any  of  them.  He  might  have  replied, 
that  the  estate  was  not  the  wife's,  or  that  the  plaintiff 
had  an  interest  beyond  her  life,  or  that  bis  estate  did 
not  cease  on  her  death.  The  pUa  is  certainly  in- 
formal, but  I  think,  that  in  substance  and  effect  it  is 
good  as  a  bar  to  the  claim  set  out  in  this  declaration ; 
the  judgment  of  the  Court  below  must,  ther^ore,  be 
affirmed. 

BayixyJ.    The  judgment  in  favor  of  the  defendant 
may  be  sup{>orted,  without  assuming  either  that  the  wife 
was  seised  in  fee,  or  that  the  lease  was  good  by  virtue  of 
the  statute  32  H.  8.  c.  28.    The  declaration,  whidi  pro* 
fesies  to  state  the  l^gal  effect  of  the  lease,  alleges  that  th^ 
plaihtiff  and  his  *  wife  demised ;  the  wife,,  therefore,  most 
have  bad  some  estate,  and  either  that  would  be  her  se- 
parate estate,  or  she  and  her  husband  would  be  joiafc  • 
tenants.    The  plea  shews  that  there  was  not  a  joint 
tenancy,  the  estate  of  the  husband,  therefore^  must  have 
been  in  right  of  the  wife  only.  *  Common  sense  then  shewa  - 
that  the  husband  can  have  no  right  to  the  rent,  whicK 
became  due  after  his  wife's^  death.    *If,  in  this  case^  the 
plaintiff  could  say  that  his  interest  continued  after  his 
wife!s  death,  the  same  might  have  been  done  in  Blake 
V.  Foster  (a),  but  there  the  opinion  of  the  Court  was  ^ 
against  such  a  claim.  And  that  case,  at  all  events,  proves 
that  the  defendant  was  at  liberty  to  shew  that  his  lessor 

^         (a)  8  T.  R,  487. 
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1825.       had  a  limited  interest,  and  that  it  had  expired  before 
any  breach  of  covenfint  was  committed. 

HbLROYD  J.  I  also  think  that  the  judgment  of  the 
Court  of  Common  Pleas  was  right  Upon  this  dedar- 
atioui  which  is  not  drawn  with  a  testaitan  existit^  it  is 
alleged  that  the  husband  and  wife  demised.  It^must 
therefore  be  taken  to  be  an  indenture  operating  as  a 
demise  by  the  two,  which  it  could  not  unless  the  wife  had 
an  interest,  for  although  without  such  interest  it  might 
work  by  estoppel,  yet  it  would  not  be  a  demise  by  hen 
The  husband,  too,  had  such  an  interest  as  would  make  it 
a  demise  by  him.  A  guardian  in  socage  may  demise, 
and  a  lease  by  him  may  be  so  pleaded,  although  the 
term  moves  out  of  the  seisin  of  the  infant.  This  being 
the  case,  it  appears  to  me  that  the  plea  contains  material 
traversable  matter,  although  not  formally  pleaded.  It 
states  that  the  estate  of  the  plaintiff  determined  on  the 
death  of  the  wife,  and  afterwards  there  is  an  allegation 
of  entry  by  the  heir.  Those  are  issuable  facts,  and  are 
admitted  by  the  demurrer.  It  is  to  be  observed  that 
the  defendant  is  a  stranger  to  tlie  lessor's  interest,  and 
may  therefore  shew  generally  that  it  is  at  an  end,  in  the 
same  manner  as  a  lessor  may  state  generally  that  a  lease 
by  various  mesne  assignments  is  vested  in  an  assignee, 
whereas  the  assignee  must  stute  all  the  assignments  par- 
ticularly, (a)  But  then  it  is  said  that  the  lease  was  only 
voidable,  and  that  the  husband  was  entitled  to  rent 
until  the  entry  of  the  heir,  and  a  passage  from  Vaughan^s 
Reports  was  cited.  But  it  seems  to  me  that  the  plea 
discloses  that  which  was  equivalent  to  an  entry  by  the 
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beu*)  for  it  states  that  the  heir  threatened  to  evict  the        1825* 
defendant,  and  that  he  was  obliged  to  attorn,  in  order  to 
prevent  it.    These  reasons  satisfy  me  that  the  plea  in        agpknm 
question  is  in  substance  good  as  a  bar  to  the  action,  and 
that  the  defendant  is  entitled  to  judgment  on  the  de- 
murrer. 

LinxEDALE  J.  I  am  of  the  same  opini<>n.  It  ap- 
pears by  the  lease  as  set  out  on  oyer  that  the  defendant 
covenanted  to  pay  rent  to  the  heirs  of  the  wife  after  her 
death.  The  defendant  pleads  that  the  wife  died  before 
the  rent  sought  to  be  recovered  became  due,  and  that 
the  plaintiff's  interest  then  ceased ;  it  also  shews  a  claim 
of  the  rent  by  the  heir,  which  is  tantamount  to  an 
eviction  by  him»  Unless,  therefore,  the  plamtiff  can 
avail  himself  of  some  technical  rule  of  law,  be  cainnot 
maintain  this  action;  and  it  has  been  contendedfor  him, 
that  this  being  a  covenant  with  the  husband  and  wife,  it 
goes,  to  the  survivor,  and  that  the  defendant  is  estopped 
by  the  deed.  The  plea  furnishes  a  sufficient  answer. 
It  is  shewn  by  the  indenture  that  the  wife  had  some 
interest,  and  the  plea  avers  that  she  had  the  whole 
interest.  If  so,  it  truly  avers  that  upon  her  death  the 
interest  of  the'husband  ceased,  and  the  defendant  is  not 
estopped  from  shewing  that.  The  general  demurrer 
admits  the  fects  alleged  in  the  plea,  and  taking  them  to 
be  true,  the  plaintiff  has  no  right  of  action. 

Judgment  affirmed. 
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Warre  (7^^i;i5^  Miller  (in  Error). 


Aisumpsit  on  a 
policy  of  in- 
surance on 
freight  of  A 
ship  at  and 
from  Grenada 
to  LondoA, 
It  was  proved 
that  there  is 
only  one 
custom-house 
for  the  whole 
Islandof  6rv-  * 
nadof  that  the 
▼essel  arriTed 
in  safety  at 
Grenada  and 
discharged 
part  of  her 
outward  cargo 
at  three  dif- 
fesent  bays,  and 
she  was  pro- 
ceeding to  a 
fourth  to  dis- 
charge the  resi- 
due of  her 
outward  cargo 
and  take  in 
part  of  her 
homeward 
cargo,  when 
she  was  lost  by 
perils  of  the 
sea:  Heldy 
that  the  vessel 
at  the  time  of 
the  loss  was 
proceeding  to 
this  fourth  bay 
for  a  purpose 
connected  with 
the  voyage  in- 
sured, and  con- 
sequently that 
it  was  no  devi- 
ation, and  the 
underwriter 
was  liable. 


A  SSUMPSIT  on  a  policy  of  insurance  on  freight 
upon  the  ship  Aurora,  at  and  from  Grenada  to 
London^  with  leave  to  call  at  all  or  any  of  the  West  India 
blands  (Jamaica  and  St.  Domingo  excepted),  warranted 
to  wl  from  Grenada  on  or  before  the  1st  of  Augtai  1823» 
and  it  was  agreed  that  it  should  be  lawful  for  the  said 
ship  in  that  voyage  to  proceed  and  sail  to  and  touch  and 
atay  at  any  ports  or  places  whatsoever  and  wheresoever, 
with  liberty  to  load  and  unload  goods  wherever  she 
might  touch,  without  being  deemed  any  deviation, 
and  without  prejudice  to  that  insurance.'  The  dedar- 
ation  then  averred  that  the  defendant  subscribed  the 
policy,  and  that  the  ship,  to  wit,  on,  &c*,  was  in 
good  safety  at  Grenada,  and  that  divers  goods  and 
merchandizes  were  then  and  there  loaded  on  board  her, 
to  be  carried  therein,  on  and  for  freight  on  the  said 
.voyage;  land  the  master  of  the  said  ship  had  then  and 
there  entered  into  certain  contracts  and  agreements 
with  divers  persons,  wheieby  they  had  contracted  and 
agreed  with  him  to  load  other  goods  on  board  the  said 
sihip  tb  be  carried  on  freight  on  the  said  voyage ;  which 
last-mentioned  goods  were  then  and  there  ready  to  be 
loaded*  The  interest  of  the  plaintiiTand  the  loss  of  the 
ship  by  perils  of  the  sea  were  then  stated.  Plea,  the 
general  issue.  At  the  trial  before  ParkJ^.  at  the 
London  sittings  after  Hilary  term,  1824,  it  was  proved 
that  the  defendant  subscribed  the  policy,  and  that  the 
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plaintiff  was   owner  of   the  ship  Aurora.    That  she       IfS^t. 
sailed  on  her  outward  voyi^  on  the  10th  of  Decembh-      '^    ^ 

1822,  and  arrived  at  Grenada  on  the  16th  oX  January      jp^ 

1823,  having  taken  out  supplies  for  several  estates  hi 
Grenada.  The  ship  went  first  to  Grand  Male  Bay  in 
Grenada^  anchored  there,  and  remained  48  hours,  and 
delivered  part  of  the  supplies  there;  she  then  went  to 
buquem^s  Bay  in  Grenada^  aitd  delivered  another  part  of 
the  otttward  cargo,  and  remained  there  about  three  diQte. 
She  next  proceeded  to  Irwin*s  Bay  iti  Grenadaj  and 
afrrived  there  about  the  22d  of  Jamoery^  and  >]eliveted 
there  part  of  the  supplies  for  some  esuttes  in  thit 
neighbourhood.  The  ship  quitted  Ifvoiffs  Bay  on  ihe 
9d  of  Februaryj  and  proceeded  towards  Gretwittt  Bay^ 
in  Grenada,  for  the  purpose  of  delivering  the  remiiining 
part  of  the  outward  cargo,  about  one*-dghtfa,  and  to  teke 
in  a  part  of  her  lionieward  cai^,  but  ^nras  lost  by  perils 
of  the  sea  while  going  iiito  GrenviOe  Bay.  Thett  is 
.only  one  custom-house  in  Grenadd  for  all  the  dffisreftt 
Bays.  Before  the  captain  sailed  for  Gh-inviBe  Be^  he 
bad  made  engagements  with  several  pefsotis  for  home- 
ward cargo,  amounting  to  very  nearly  a  full  cargo.  Upon 
this  evidence  it  was  contended  for  the  defendant  that 
there  had  been  a  deviation  firom  the  voyage  insured,  &nd 
the  learned  judge  was  requested  so  to  direct  the  jury ; 
but  he  was  of  opinion  that  there  had  not  been  a  deviation, 
and  directed  the  jury  to  find  for  the  plaintiff  if  they 
thought  that  positive  contracts  for  homeward  cargo  hlui 
been  made  by  the  master.  The  jury  found  that  the 
ship  at  the  time  of  the  loss  was  going  to  GrenvSle  Bay 
for  the  double  purpose  of  delivering  the  remaining  part 
of  her  outward  cargo«  and  to  take  in  her  homeward  cargo, 
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1825.       ttd  gare  their  verdict  fyt  the  plainti£    A  l^  «f  est* 
-^  ceptions  was  thereupon  tendered  to  the  learned  >ndge 

AP»Mi       and  sealed  by  hun^  and  a  writ  of  error  brought^  where- 
upon the  common  errors  were  assigned. 

Taddy  Serjt  for  the  plaintiff  in  error.  The  point  far 
the  opinion  of  the  Court  isi  whether  the  ship  at  the  time 
of  jbhe  loss  was  within  die  risks  insured,  and  that  de- 
.  pends  upon  two  questions;  first,  whether  the  risk  had 
ever  attached,  and,  secondly,  whether  there  had  been  a 
devifition.  lAbboUC.J^  The  first  point  was  not  dis- 
puted at  the  trial,  and  the  learned-  Judge  waa  not  re- 
quested to  give  any  direction  to  the  jury  upon  it] 
Then  the  defendant  must  now  rely  upon  the  deviation, 
of  which  the  captain  certainly  had  been  guilty,  unless  at 
the  time  of  the  loss  the  ship  was  doing  that  which  was 
connected  with  the  purposes  of  the  voyage  insured  only. 
^olfy  Vtf  Whihnore  (a),  is  a  strong  authority  upon  this 
point;  there  a  ship  was  insured  at  and  from  EbM  to  the 
port  or  ports  of  loading  in  the  Baltic  or  Gtdf  of  Finland^ 
with  liberty  to  touch  and  stay  at  any  ports  or  places 
whatsoever  for  all  purposes^  without  being  deemed  a 
deviation.  PiUau  was  the  intended  port  of  loading,  but 
the  vessel  touched  at  Elsinore  and  Dantzig  to  unload 
goods,  and  was  afterwards  lost  by  the  perils  of  the  sea 
before  she  arrived  at  Pillau;  and  it  was  held  that  the 
liberty  to  touch  and  stay  at  any  ports  or  places  was  con- 
fined to  touching  for  the  purposes  of  the  voyage  insured; 
and,  therefore,  as  the  unloading  of  goods  at  Elsinore,  and 
DatUzig  was  unconnected  with  the  purposes  oC  that 

(a)  5S,iA.  45. 
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^oyflg^  touching  at  those  places  for  that. purpose  was  a       IS2S* 
deviatioD.     So  here  the  unloading  of .  goods  at  GrmviUe       - 
JSoy^  was.  quite  unconnected  with  the  purposes  of  the       wM 
•voyage  insured.    This  policy  was  to  protect  the  «hip 
whilst  preparing  for  her  homeward  voyage,  and  during 
that  voyage.    To  be  within  the  protection  of  the  policy 
the  ship  must  be. employed  on  the  purposes  of  the 
voyage  insured  only,  otherwise  the  risk  of  the  under- 
writers may  be  indefinitely  extend^.    .The  captain  had 
no  right  to  'mix  up  together  the  two  objects  of  delivering 
the  outward  and  loading  the  homeward  cai^o  at  Gren^ 
ville  Bay^  Inglis  v.  Vattx*  {a)     Nor  can  any  iaconv^ 
nience  or  hardship  arise  from  .such  a  decision,  becaiise 
tlie  case  may  in  future  be  provided  for  by  a  special 
liber^  in  the  policy.    [^Littledcde  J.  •  The  case  o{  Inglis 
V*  Vaux  differs  materially  from  this.    The  voyage  was 
made  of  longer  duration  by  the  stay  at  Jntiffiaj  here 
the  policy  attached  as  soon  as  the  ship  was  in  good 
saSdtjf'  ot  Grenada^  and  the  captain  might  remain  there 
as  long  as  he  pleased,  provided  he  complied  with  the 
warranty  to  sail  before  a  particular  day.]     The  learned 
Judge  at  nisi  prius  decided  this  case  upon  the  authority 
of  Camden  v.  Cowley  (6),  but  that  case  would  not,  as  to 
many  particulars,  be  now  supported.     The  custom^ of 
merchants  was   inquired   into,  to   ascertain  when  the 
outward  policy  determined,  and  it  wa$  held  that  a  policy 
at  and  from  a  foreign  port  commenced  when  the  out- 
ward policy  ended.     In  the  present  case  it  is  clear  that 
if  the  vessel  had  gone  to  Grenville  Bay  for  the  sole 
purpose  of  delivering  the  outward  cargo,  it  would  have 

(a)  3Campb.  437.  (6)   1  W.  Bl.  417. 

been 


Bfotst. 


649      .  CASES  IN  TRINITY  TERM 

1B25.        been  a  deviation,  on  account  of  the  delay  tlierd>y  sii»- 
^  tained ;  bat  the  delay  is  equally  great,  although  m  ad- 

^^^  dition  to  that  purpose  the  captain  had  the  further  object 
of  taking  in  part  of  the  hbmeward  cargo.  In  MMei» 
▼•  The  London  Assurance  Company  {a\  Lord  HardmA 
said;  that  a  policy  at  and  from  afore^  port  attacbed  on 
the  first  arrival  there,  but  in  C^ty  v.  Sd^nfn  (i)  diat 
dtctnm  is  thus  qualified :  <'  Where  a  ship  is  insured  at 
isnd  firom  a  place,  and  it  arrives  at  that  place,  as  long  as 
Ike  ship  is  preparing  far  the  voyage  upon  xthieh  t^  ts  t»- 
suredy  the  insurer  is  liabW'  Here  the  ship  was  not 
at  the  time  of  the  loss  employed  in  preparing  fot 
the  voyage  insured,  the  underwriter  is  therefore  d»- 
charged. 

Campbell  contr^.  If  the  ship  in  question  had  been 
going  to  QrenoSUe  Bay  for  the  sole  purpose  of  ddiver- 
ing  h^  outward  cargo,  she  would  have  been  protected 
by  this  policy ;  but  as  she  was  going  there  for  the 
double  purpose  of  delivering  her  outward  and  taking  iti 
her  homeward  cargo,  a  fortiori,  she  was  protected;  The 
effect  of  the  policy  was  to  take  up  the  ship,  as  soon  as 
she  arrived  in  safety  at  the  outward  port,  and  protect 
her,  whilst  pursuing  the  legitimate  objects  of  the  adven- 
ture, until  she  arrived  in  Great  Britain.  Grenada  has 
only  one  custom-house,  and  is,  in  law,  all  one  port ; 
therefore,  going  from  bay  to  bay,  for  the  purpose  of  di^ 
livering  the  outward  cargo,  was  the  same  as  going  froin 
quay  to  quay  in  one  large  harbour.  The  policy  At- 
tached upon  her  safe  arrival  at  the  first  bay.  Had  she 
proceeded  to  dbcharge  the  whole  cargo  there,  and  been 

(a)   1  Atk.  545.  (*)  2  Atk.  359. 

lost 


IN  THE  Sixth  Y£ar  op  GEORGE  IV.  '543 

lost  whilst  that  process  wa&  going  on,  she  would  clearly  1MB. 
hove  been  protected ;  and  if  Grenada  is  to  be  considertKl 
all  one  port,  it  can  make  no  difference  that  she  delivered  ^J^*^ 
her  cargo  at  various  places  or  bays  in  diat  port.  Cam^ 
den  V.  Caadey  decided  that  the  ship  woald  have  been  pro- 
tected, had  the  delivery  of  the  outward  cargo  been' the 
sole  object  of  going  to  GrenviUe  Bay ;  and  there  is  no- 
thing in  that  case  which  would  not  now  be  supported. 
The  ship  was  there  insured  *^  at  and  from  Jamaica  to 
London ;"  she  had  been  anchored  in  good  safety  in  one 
port  at  Jamaica,  and  was  afterifards  lost  in  coasting  the 
island,  for  which  no  purpose  is  stated,  except  the  de- 
livery of  the.  outward  cargo,  and  the  underwriters  were 
held  liable.  There  was  a  policy  on  the  ship  to  Jamaica^ 
and  the  determination  of  that  risk  was  properly  looked 
to^  in  order  to  ascertfun  when,  in  the  understanding  of 
the  parties,  the  ship  was  to  be  considered  as  at  Jamaica  : 
for  as  soon  as  she  was  at  Jamaica,  ihe  homeward  bound 
poliqr  was  to  attach,  and  having  attached,  the  Court 
held  that  it  was  not  discharged  by  the  subsequent  coast- 
ing for  the  purpose  of  delivering  the  outward  cargo. 
In  Barras  v.  London  Assurance  Company  (a),  also^  it  was 
held,  that  the  outward  risk  determined  on  the  first  ar- 
rivaU  SoUy  v.  Whitmore  was  decided  on  the  ground 
that  the  vessel  touched  at  Ekinore  and  Danizig,  for  pur- 
poses wholly  unconnected  with  the  voyage  insured.  So 
inLnglis  v.  Vaux  the  captain  remained  at  AnUpuzy  not  to 
deKver  his  cargo,  but  to  dispose  of  it,  and  to  seek  a 
homeward  cargo,  not  merely  to  take  it  on  board.  But 
in  this  case  the  ship  was  going  to  GrenviUe  Bay,  to  take 
in  as  well  as  to  deliver  cargo ;  part  of  the  homeward 

(/i)  Marsh  Ins,  266,     1  Parkins,  64. 
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• 

cargo  Was  prepared  there,  and  no  delay  was  occa- 
atoned*  At  all  events,  there  was  one  legitimate  object 
of  going  there;  it  is,  therefore,  incon^bent  on  the  de- 
fendant to.  make  out  that  actual  delay  was  sustained  by 
the  exeicution  of  some  other  purpose.  This  may  be 
illustrated  by  the  cases  relating  to  trading,  under  policies 
giving  liberty  to  touch  and  stay  at  ports  in  the  course 
of  a  voyage*  It  was  formerly  held  that  trading  in  miy 
port  avoided  the, policy;  but  in  Rainer.BeU{a\  and 
several  later  cases  (d),  it  was  hdd,  that  such  trading  did 
not  vitiate  the  policy,  if  it  could  be  done  without  delay 
or  otherwise  increasing  the  nsk  of  the  underwriter. 


Taddjf  Serjt  in  reply.  In  Raine  v.  BeUj '  and  the 
other  cases  of  that  description,  there  was  a  special  find- 
ing that  no  delay  had  been  occasioned.  Here,  the  in- 
tention to  deliver  cargo  at  GrermUe  Bay  raised  a  pre- 
aun^ption  that  delay  would  be  occasioned,  and  the 
plaintiff  was  bound  to  rebut  that  presumption  by  evi- 
dence, but  failed  to  do  so. 

Abbott  C.  J.  I  am  of  opinion  that  the  direction  given 
by  the  learned  Judge  to  the  jury  was  perfectly  correct. 
The  single  point  for  our  consideration  is,  whether  there 
was  any  deviation  from  the  voyage  insured,  that  being  at 
9XiA  bom  Grenada  {o  London.  That  includes  all  purposes 
which  are  preparatory  to  the  commencement  of  the  home- 
ward-bound voyage,  according  to  the  usual  course  of  the 
trade  in  which  the  ship  was  engaged.     It  was  not  dis^ 


(a)  9Eaat,l95.  12  £mI,  131.      EUioU   t.   WSamf 

(6)  See   Cormack  v.    GtadUone,     7  Br.  P.  C,  459.    UrquhaH  v.  JAv^i 
1 1  East,  347.     Laroche  v,    Oswin,    nmrd,  1  Taunt,  450. 
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pated  at  the  trial  that  the  policy  had  attached;  and^       182& 
therefore,  it  must  now  be  taken  that^  as  far  as  Ume  was       ^ 
concernedi  the  ship  was  within  the  policy ;  and  the  only       ^f*'^'^ 
groand  for  saying  that  she  was  out  of  its-  protection  at 
the  time  of  the  loss  is,  that  she  was  then  employed  for 
a  purpose  foreign  to  the  Toyage  insured.     Whether 
there  is  any  port,  properly  so  called,  in  Grenada^  does 
not  appear;  but  it  is  stated   that  there  is  only  one 
custom-house  for  the  whole  island*    Now,  taking  into 
consideration  that  ships  going  out  to  bring  home  pro- 
duce from  the  fVes^  India  islands  usually  take  out  sup- 
plies for  several  different  estates,  and  that  they  deliver 
them  and  take  in   their  homeward  cargo  at  various 
places  on  the  coast,  I  think  that  Grenada  must  be  con* 
sidered  as  all  one  place,  as  was  properly  contended  in 
argument ;  and  as  the  outward  Cargo  must  be  delivered 
before  the  homeward  can  be  taken  in,  that  is  a  necessary 
preparation  for  the  homeward  voyage.     This  insurance^ 
then,  being  at  and  from  Grenada  to  London^  it  seems  to 
me  that,  the  employment  in  which  the  ship  was  engaged    , 
at  the  time  of  the  loss  was  connected  with  the  homo* 
ward  voyage,  and  not  foreign  to  it,  and  was,  conse- 
quently, a  part  of  the  risk  which  the  underwriter  had 
taken  upon  himself.     For  these  reasoijs  I  am  of  opir 
nion  that  the  judgment  of  the   Court  below  must  be 
affirmed. 

Baylet  J.  I  am  of  opinion  that  the  policy  which  is 
admitted  to  have  attached  was  not  discharged  by  a  de- 
viation. According  to  the  common  course  of  proceed- 
ing at  all  the  West  India  islands,  stores  are  taken  out  for 

various 
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18S5.  -      various  estates,  and  the  bbmeward  cargo  is  taken  in  from ' 
'  tbem.    The  oatward  cargo  is,  thecefore,  usually  de-  * 

nffainti  lirered  and  the  homeward  taken  iir,  at  places  on  the 
coast,  near  those  estates.  In  the  present  case,  it  qn  • 
pears  that  the  ship  had  been  at  three  places  in  Grenada 
to  discharge  part  of  her  outward  cargo,  and  was  pro- 
ceeding to  a  fourth  with  die  residue  of  it  still  onboard; ' 
and  that  is  said  to  be  a  delation.  But  I  think  that  the 
going  to  GrenvUle  Bay  was  necessarily  connected  with 
the  voyage  insured;  for  the  vessel,  when  disdiarging 
caifp  there^  would  have  been  in  a  state  of  preparation 
for  the  homeward  voyage*  SaUyv.  JVbUmorewas  a  very 
different  case  from  this :  there  the  insurance  was  from 
HuU  to  the  port  of  loading,  Pillau^  and  the  going  to  £faf* 
nore  and  JDantzig  was  not  at  all  connected  with  the  pur- 
poses of  the  voyage  insured.  Inglisv.  Vaux  is  also  very 
distingttishaUe.  During  the  long  stay  of  the  captain  at 
Antigua^  he  was  not  occupied  in  delivering  the  outward 
cargo,  but  in  attempting  to  dispose  of  it,  and  procure  a 
homeward  cargo.  The  coses  of  Forbes  v.  AspinaU{a)j 
and  Forbes  v.  Cawie  (&),  throw  some  light  upon  this 
question.  They  were  upon  an  insurance  of  freight  upon 
the  ship  Chismckj  at  and  from  any  port  or  ports  in 
Hayti  to  Liverpbal.  The  ship,  after  unloading  part  t£ 
the  outward,  and  taking  in  a  portion  of  the  homeward 
cargo  at  one  port,  proceeded  to  another,  to  discharge 
the  rest  of  the  outward  cargo ;  but  before  that  was 
done,  she  was  lost  by  the  perils  of  the  sea.  The 
question  discussed  was,  what  amount  of  damages  ther 


{a)  \zmist,3*2S,        (6)  1  Cam/»6.  520.     Park  <m  Ins.  GO, 
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assiured  were  entitled  to  claim  from  the  underwriters  ; 
and  il  would  h^ve  been  a.  very  short  answer  to  the 
whole  ease  that  the  policy  was  discliarged.  by  a  de- 
viation ;  but  the  point  was  never  urged*  .  In  like  manner 
I  thinly,  in  the  present  case,  it  cannot  be  said  that  the 
going  to  GrenviUe  Bay^  for  the  double  purpose  of  dis- 
charging and  taking  in  cargo  was  a  deviation.  The 
plaintiff  is,  therefore,  entitled  to  recovefi  and  the  JMdg- 
meat  of  the  Court  below  was  right. 
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Hoi»B0Ti>  and  Littledale  Js.  concurred. 


Judgment  affirmed* 


Carr  against  Hinchlipf. 


INDEBITATUS  assumpsit  for  goods  sold  and  de-  Aawimptit for 
,  --  .      goods  sold  and 

livered.  Pleas  first  general  issue ;  secondly,  actio  delivered.  Plea, 
non,  because  the  said  goods,&c.,  were  with  the  knowledge,  were  loldi^ 
privity,  and  consent  of  the  plaintifl^  so  sold  and  delivered  feo^ant  by  A, 
to  the  defendant  by  one  John  Summers^  being  then  and  J^J^'  *°** 
there  the  agent  and  factor  of  and  for  the  plaintiff,  in  his  Sj^^Jj*^*.''!? 
the  said  John  Summers^  own  name,  as  the  true  and  sole  pWn^ff»  "f"^^ 

for  the  goods  of 

owner  thereof,  and  as  and  for  his  the  said  </.  5.'s  own  ^••andUiatde. 

fendant  did  not 

proper  goods,  wares,  and  merchandizes;  and  that  the  know UiatUie 

"  g^Mds  were  not 

plaintiff  did  not  appear,  nor  was  he  known  by  the  de^  the  property  of 

^./ that  at  the 
tiipe  of  the  sale  and  delivery,  A.  was  and  still  is  indebted  to  defendant  in  more  than  the 
vatae  of  the  goods,  and  that  defendent  is  ready  and  wilting  to  set  off  and  aUow  to  plaintiff 
the  value  of  the  goods,  out  of  the  monies  so  due  and  owing  from  A,\   Ue^i,  on  special  de- 
murrer, that  the  plea  was  good. 

fendant, 
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1825.       fendant,  at  or  before  the  time  of  the  said  sale  and  ddi- 
.  very  of  the  said  goods,  wares,  and  merohandizes,  to  the 

ai8«nur  defendant  as  the  proprietor  of  the  same,  or  that  be 
the  plaintiff  was  in  anywise  interested  therein;  and  the 
defendant  ftirther  says,  that  he  then  and  there  bought 
and  accepted,  and  received  the  said  goods,  wares,  and 
merchandizes,  of  and  from  the  sud  J.  S*  as  the  proper 
goods,  wares,  and  merchandizes,  of  him  J»  S;,  and 
that  credit  for  the  said  goods,  wares,  and  merchandizes 
was .  given  to  the  defendant  by  J.  S^  and-  not  by  the 
plaintiff;  and  the  defendant  further  says,  that  J.S^  be- 
fore and  at  the  time  of  the  sale  or  delivery  of  the  said 
goods,  wares,  and  merchandizes,  and  thence  contrnnally 
hitherto,  to  wit,  at,  &c.,  was  and  still  is  indebted  to  hnn 
the  defendant,  in  a  large  sum  of  money ;  to  wit,  the  sam 
of  600/.,  of  lawful  money,  for  money  before  then  paid 
.  by  the  defendant  for  the  said «/.  S.,  at  his  special  instance 
and  request,  and  for  other  money  before  then  had  and 
received  by  the  said  J.  &,  for  the  use  of  the  defendant, 
and  for  other  money  wherein  the  said  J.S»  was  found  to 
be  in  arrear  and  indebted  to  the  defendant  upon  an  ac- 
count stated  between  them ;  which  said  sum  of  money 
so  due  and  owing  from  the  said  J.  S.  to  the  defiftdant  as 
aforesaid,  exceeds  the  sums  of  money  due  and  owing 
from  the  defendant  to  the  plaintiff  upon  and  by  virtue 
*  of  the  causes  of  action  in  the  declaration  mentioned, 
and  out  of  which  said  sum  of  money  so  due  and  owing 
from  the  said  J.  S.  to  the  defendant  as  aforesaid,  he  the 
defendant  is  ready  and  willing,  and  hereby  offers  to  set 
off  and  allow  to  the  plaintiff,  the  fiiU  amount  of  the  said 
sums  of  money  due  and  owing  from  the  said  defendant 
•  to  the  said  plaintiff,  upon  and  by  virtue  of  the  causes  of 
action  in  the  said  declaration  mentioned,  according  to 

ike 
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the  farm  of  the  statute  in  mck  case  made  ami  profcSdffi^  and       I BBS^ 
this  be  the  said  defendant  is  ready  to  verify.   Sitnilitez  to        ^ 
general  issne  and  special  demurrer  to  the  second  plea  as-     ,  of^^Mi 
signing  for  causes  that  it  amounts  only  to  the  general 
issoc^  and  also  that  the  several  sums  of  money  set  forth- 
in  that  plea^  and  therein  alleged  to  be  due,  and  o^ing  by 
Summers  to  the  defendant,  and  out  of  which  the  defendant 
ofiars  to  set  off  and  allow  to  the  plaintiff  the  full  amount 
of  the  said  sums  of  money  dne>  and  owing  from  the  de* 
fendant  to  the  plaintiff  upon  and  by  virtue  of  the  causes 
of  adtion  in  the  dedarafion  mentioned,  are  not,  nor  are 
any  of  them  mutual,  according  to  the  form  of  the  sta- 
tute^ and  also  that  the  second  plea  is  multifarious,  and 
DO  certain  or  complete  issue  can  be  taken  upon  it* 
Joinder  in  demurrer. 

,  i 

Mmaitr  in  support  of  the  demurrer.  The  defendant's 
special  plea  is  bad  for.  the  causes  of  demurrer  assigned* 
In  cases  (tf  this  sort,  it  is  necessary  for  the  defmdant  to 
pi^e  two  things ;  first,  that  the  purchaser  of  the  goods 
was  ignorant  that  any  person  but  the  fector  Uras  th^ 
owner;  and,  secondly,  the  amount  of  tlie  debt  due  from 
the  fectdr.  By  this  plea  the  defendant  attempts  to  g^ 
rid  of  that  bnrth^i  of  proof;  for  the  plaintil^  if  the  jdea 
be  good,  must  take  issue  upon  one  of  those  points,  and 
admit  th«»  other  as  stated.  There  is  no  instance  in 
the  books  where  such  a  plea  has  been  pleaded,  and  all 
the  fects  which  could  be  given  in  evidence  under  it  would 
be  aJbisiible  under  the  general  issue.  In  George  ▼. 
Clag^{fi\  and  Habone  v.  WtUiams  {b\   the  evklenoe 

(a)  7  r.  n.  559.  (6;  7  T.  R,  360.  n. 

Vot.  IV.  O  o  was 
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1825.       was  given  under  the  general  issue,  and  this  plea,  in  fact, 
"^  amounts  to  nothing  else ;  for,  under  the  circumstances  dc- 

ogamst  tailed  in  it,  the  sale  of  the  goods  by  the  fiictor  &amot 
be  considered  as  a  sale  by  the  plaintiff,  and  never  oreated 
a  debt  due  to  him.  Booi  v.  Wilson  {a)j  shews,  that  a 
special  plea  amounting  to  the  general  issue  is  bad.  Se- 
condly, the  debt  from  the  factor  to  the  defendant  cannot 
be  set  off  by  way  of  plea,  for  it  is  net  4i  mutual  debt 
widiin  the  terms  of  the  statute. 

Tindal  contra.    A  special  plea,  amounting  only  to 
the  general  issue  is  good,  provided  it  confesses  and  avoids 
the  plaintiff's  cause  of  action,  or  if  it  contains  matter  of . 
law.     Now  this  plea  does  confess*  and  avoid ;  for,  first, 
it  admits  that  the  defendant  purchased  the  plaintiff's 
goods  through  the  medium  of  an  agent,  whereby  a  debt 
would  arise :  and  then  it  avoids,  by  shewing  a  debt  due 
from  the  agent  to  the  defendant.     George  v.  Gagett, 
and  Rabone  v.  Williams^  shew  the  law  to  be  that  such  a 
debt  may  be  set  off.     And  if  such  be  the  law,  the  de- 
fendant should  be  allowed  to  plead  it,  for  pleading  is 
the  language  of  the  law,  and  this  plea  contains  merely 
that  which  in  the  cases  cited  was  held  to  be  the  law.    In 
Hatton  V.  Morse  (i),  it  was  held  that  a  defendant  might, 
to  an  action  of  assumpsit,  plead  payment,  although  it 
amounts  to  the  general  issue,  because  it  admitted  the 
assumpsit,  and  the  same  appears  by  Com.  Dig.  Pleader 
(JS.  14).     In  Winch  v.  Keeley{c\  two  cases,  BottomUyv* 
Brooke^  and  Rudge  v.  Birchy  are  cited,  in  which  pkti 
similar  to  the  present  were  held  good  on  demurrer. 

(fl)  ,8  Eatt,  31 1.  (6)  1  Salk,  594.  (c)  1  7.  A.  619. 
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Milner  in  reply.  Where  a  factor  with  the  permission  1825. 
of  the  true  owner  sells  goods  in  his  own  name,  as  and  *"""* 
for  his  own  goods,  and  is  at  the  time  of  the  sale  indebted  ^**ff^ 
to  the  purchaser  in  a  larger  amount  than  the  value  of 
the  goods  so  sold,  that  sale  does  not  give  any  right  of 
action  to  the'  principal.  The  plea  in  question  states  a 
saie  of  that  description ;  it  does  not,  therefore,  confess 
and  avoid  any  right  of  action  in  the  present  plainti£^ 
but  in  ^ect  denies  that  he  ever  had  one.  Neither  can  it 
be  treated  as  a  plea  of  matter  of  law ;  a  plea  of  set-off 
is  a  bar  by  virtue  of  the  statute,  but  that  only  autho- 
rizes the  setting  off  mutual  debts,  and  these  debts  not 
being  of  that  nature,  tlie  defendant  ought  not  to  have 
pleaded  the  agent's  debt  as  a  bar  Igf  virtue  of  the  statute 
which  is  the  form  of  his  plea. 

Baylet  J.  Two  special  causes  of  demurrer  to  the 
plea  in  question  have  been  assigned.  First,  that  it 
amounts  to  the  general  issue  only.  Secondly,  that  the 
debts  are  not  mutual ;  and,  therefore,  notwithin  the  sta- 
tute of  set>off.  There  is  no  doubt  that  the  debts  are 
not  mutual,  unless  the  factor  may  for  this  purpose  be 
identified  with  the  principal ;  but  the  cases  of  George 
V.  Clagett^  and  Baring  v.  Carrie  (a),  shew  that  they  may 
be  so  identified ;  that  objection,  therefore,  falls  to  the 
l^ound.  The  other  question  is,  whether  the  defendant 
was  bound  to  give  this  matter  in  evidence  under  the  ge- 
neral issue,  instead  of  pleading  it  specially.  In  the 
cases  cited,  that  course  was  adopted.  But  there  are  in- 
stances in  which  a  defendant  has  the  option  of  giving 
bis  defence  in  evidence  under  the  general  issue,  or  of 

(a)  2B.4:J.  137. 

O  o  2  putting 
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t€f  5.       potting  it  on  die  record  •  One  of  tbose  u  where  the  f^ain- 
^^         tiflTs  right  of  action  is  confisssed  and  avoided  by  tnatM* 

jS^Lm     **  P^^^  ^^ »  ®^  ff*""  '^y  *  P^*  ^  payment,  as  in  Bnawn 
T.  iJ&mish  (a),  and  Vanhatton  v^  Morse  {b\  or  accord  and 

aatisfiiction  as  in  Paramore  v.  JbAn«im(cX  where  the 
reason  is  assignied,  viz.  that  it  gives  color  to  die  plainliC 
The  other  instance  is,  where  the  plea  does  not  deny  the 
declaration,  but  answers  it  by  matter  of  law.  Tfatts  in 
Hussey  y.  Jacob  {d)j  which  was  an  action  against  die  ac- 
ceptor of  a  bill  of  exchange,  the  defiendant  pleaded,  tiiat 
it  was  given  for  money  lost  at  play  and,  therefore,  void 
by  the  16  Car.  2.  c.  7* ;  pliuntifF  demurred,  and  one  ob- 
jection taken  was  that  the  plea  amounted  to  the  general 
issue ;  but  it  was  held  that  the  plea  not  consisting  of  bare 
matter  of  fact,  but  being  intermixed  with  matter  of  law, 
the  defendant  might  plead  it  specially,  for  otherwise  he 
would  be  obliged  to  ooimnit  a  point  of  law  to  the  jury. 
Is  this  plea  then  a  confession  and  avoidance  by  mtttsr 
eocpost  facto?  It  admits  a  sale  to  the  defendant  by  the 
plaintiff's  factor;  that  at  common  law  gives  a  right  of 
action  to  the  plaintiff,  and  it  is  only  upon  a  legal  prin- 
ciple deduced  from  the  statute  of  set-o£^  that  the  de- 
fence arises.  But  the  defendant  may  not  choose  to  id- 
jsist  upon  that  deface,  and  it  is  by  matter  ex  post  fiucto, 
viz.  insisting  upon  the  set-off,  that  the  right  of  the  plain- 
tiff is  destroyed.  The  plea  is,  therefore,  good  upon  tiie 
principle  that  the  plea  confesses  a  right  of  action,  and 
then  avoids  it  by  matter  ex  post  facto.  I  am  also  nf 
x^inion,  that  the  plea  is  good  as  being  matter  of  law; 
It  is  not  a  negation  of  the  facts  in  the  declaration^  but 

(fl)  1  Ld.  Raynt'  217.  (c)  I  Ld.  Raym,  566. 

(6)  2  Ld.  Raym.  787.  (d)  1  Ld.  Saym.  87. 

matter 


■  ^Tjf       r^ 
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matter  of  legal  defence  ari^iog  out  of  the  statute  of  set-        Idft^ 
o£  It  is  as  much  matter  of  law^  as  coverture^  or  infancy^ 
which  are  put  as  illustrationa  oC  this  point,  in  the  case  of 
Huss^  V.  Jacoby  to  which  I  before  adverted.     It  ha9 
be^  urged,  that  the  plea  imposes  a  hardship  upon  the 
pl^intiffv  a3^^  it  compels  him  to  admit  one  half  of  the  -de- 
f^Pfl^fits'  ci^;  supposing  it  to  be  SO)  that  cannot,  be 
afiopted  by  the  Coui^t  as  a  ground  for  saying  that  the* 
p]]8^.iis  bad :  but  X  am  not;  prepared  to  say  that  tbei 
I^intiff  might*  not  have  framed  hi^  replication  so  as  tci^r 
pill  ia  is9U^,  both  the  salp  by  tbf^  factor  as  alleged,  in  the 
ple^  4pd  the  debt  stated  to  be  due  firo^;  him  to  the  Asn^ 
fendant.    Those  two  facts  constitute  one  matter  of  de- 
f^iip%  and  the  replication  suggested  might  probably  be 
supported  by  the  ca^es  of  J^binson  v.  Baley  (a),   apd 
(X.Bjpien  v.  S^xon  {b\  3ut  upon  this  point,  it  is  unneces^ 
aaffy,  and  I  dp  not  profess  to  give  any  decided  opinion. 

tl^X4(OYp  J.  I  entertained  considerable  doubts  during 
the  argum^t.  of  this  case,  but  ^m  now  satisfied  that  the 
ple4  is  good,  and  an  answer  to  the  action.  Considering; 
t^is  case  upon  principles  of  law,  as  they  stood  before 
the  statute  of  set-off,  and  taking  the  contract  to  have 
been  made  as  stated  in  the  plea,  either  the  plaintiff  or 
Summers  might  have  brought  an  action  for  the  price  of 
the  goods  sold,  and  the  circumstances  detailed  in  the  plea, 
would  have  been  no  defence.  But  by  that  statute,  when^ 
there  are  mutual  debts  between  a  plaintiff  and  defendant, 
thp  latter  may  set  off  the  debt  due  to  him  against  that 
which  is  claimed.  The  statute  gives  him  a  right  to  say, 
th^t  the  debt  claimed  is  paid  by  that  which  i$.  due  to 

(n)   I.  Burr.  SIC  {b)  2  jff.  4f  C.  908. 

O  o  3  him, 
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.    IB2&»       Mm,  and  that  it  operates  as  an  extinguishment  of  the 

debt    And  now,  by  analogy  to  tbe  defence  giren  by  the 

agahut        statute,  a  defendant  is  ako*entitled  to  say  that  his  debt  is 

HucmjfFi. 

extingnished  by  another  debt  doe  to  him  from  any  person 
who  may  be  identified  with  the  plaintiff.  If  he  is  entitled 
to  say  that  the  debt  is  extinguished,  that  puts  an  end  to 
the  objection  that  this  plea  amounts  only  to  the  general 
issue.  If  the  plea  alleged  that  there  never  was  a  debt^ 
it  would  amount  to  the  general  issue ;  but  it  admits  a  debt, 
which  is  only  extinguished  by  the  counter  dd>t,  at  the 
election  of  the  defendant ;  it,  therefore,  confesses  and 
avoids  the  plaintiff's  cause  of  action,  and  is  a  good  plea* 

LiTTLEDALE  J.  The  fiicts  alleged  in  tbe  defendant's 
special  plea  might  have  been  given  in  evidence  under  die 
general  issue,  and  would  in  that  way  hate  been  a  good 
defence  to  the  action,  but  the  question  is,  whether  the 
same  facts  stated  on  the  record  do  or  do  not  constitute 
a  good  plea.  The  plea  do^  not  deity  the  plaintiff's 
right  of  action ;  on  the  contrary,  it  admits  a  primd  facie 
right  (which  in  trespass  would  be  called  giving  colour) 
and  then  avoids  it  by  shewing  a  debt  of  a  larger  amount 
due  to  the  defendant  from  the  plaintiff's  agent  and  factor. 
The  same  facts  shew  tbe  plea  to  be  matter  of  law,  for 
the  action  is  defeated  by  the  legal  right  to  set  up  the 
flgent's  debt  as  an  extinguishment  of  that  due  to  die 
plaintiff.  Perhaps  the  conclusion  of  the  plea  whereby 
the  defendant  offers  to  set  off  and  allow  the  plaintiff  the 
amount  of  the  sum  claimed,  out  of  that  which  is  due 
from  the  factor,  according  to  the  form  of  the  stattde^  may 
not  be  quite  correct  in  form,  <he  set-off,  in  this  case,  not 
being  strictly  according  to  the  statute ;  but,  at  all  events^ 
that  objection  cobid  only  be  taken  on  special  demttnrer» 

and 
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• 

and  has  not  been  assigned  as  one  of  the  plaintifTs  causes        1825. 
of  demurrer.     For  these  reasons  I  agree  that  judgment         ^ 
on  the  demurrer  must  be  for  the  defendant.  agamMt 

HmcHLirr* 

Milner  then  prayed  for  leave  to  amend,  which  the 
Court  granted,  as  the  question  was  proper  for  argument; 
although  it  is  contrary  to  the  usual  practice  to  allow 
amendments  after  argument. 


Farnworth  and  Others  against  The  Bishop  ot 
Chester,  Hodokinson,  Clerk,  and  Birkett, 
Clerk. 


T^ECLARATION  in  quare  impedit.    The  first  count  in  «  decUratioti 
stated  that   Adam  MoH,  on  the    19th  May  16S0,  '^t^,Sitrig"?rf 
had  founded,  at  his  own   expence,   a  certain   chapel  ^"*JJJ[J^"*" 

curacy  was 
fttattel  to  be  "  in  all  the  tiouseholdert''and  beads  of  families  in  a  towosbip  and  the  beire  inal^ 
of  ^.  Af.'s  body,  and  such  otlier  of  bis  kindred  or  blood  as  should  have  any  lands  in  the 
ioirnsbipi  or  the  greater  number  of  them,'*  and  it  was  averred  that  the  diapel  being  racant 
one  i?.  was  duly  nominated  and  elected  minister  by  the  plaintiffs  being  the  greater  number 
of  the  householders  and  heads  of  families  in  the  township  to  whom  the  notninatioh  and 
election  of  the  minister  then  belonged :  Held,  after  verdict,  that  the  declaration  Was  bad, 
inasmuch  as  it  did  not  state  that  the  heirs  male  of  A,  3f.'s  body,  and  such  other  of  hia 
kindred  or  blood  as  had  lands  in  the  township  concurred  in  the  nomihation,  or  that  they 
were  in  the  minority,  or  that  there  were  no  such  persons. 

In  1631,  A,  M.  founded  a  chapel  of  ease,  and  endowed  it  with  lands  fbr  the  maihteiuuice 
of  a  minister,  and  by  his  will  directed  that  his  son  should  during  his  life  have  the  ttoml* 
nation  and  election  of  the  minister,  and  might  by  will  or  deed  set  down  the  order  or  course 
for  the  nomination  and  election  of  tlie  minister  after  his  death ;  and  if  he  abould  not  set 
down  any  course  or  order,  then  the  minister  should  be  nominated  and  elected  by  all  the 
householders  and  heads  of  families  in  the  township,  and  the  beiri  male  oi  A^  M,*%  body^ 
and  such  other  of  his  kindred  or  blood  as  should  have  any  land  in  the  township,  or  the 
greater  number  of  them.  By  the  instrument  Of  consecration  all  tithes,  fees,  and  emolu'* 
ments  whatsoever  on  burials,  marriages,  &c.  were  reserved  to  the  vicar  of  t^e  paridi.  The 
son  not  having  set  down  any  order  or  course :  Held,  that  the  householders  and  heads  of 
families  in  Astley  had  no  right  to  present  a  curate  to  this  chapel  without  the  consent  of  the 
vicar. 

It  is  a  general  rule  of  law,  that  where  a  chapel  of  ease  has  been  erected  Within  the  tiitie 
of  legal  memory,  the  incumbent  of  the  mother  church  is  entiUed  tb  the  nominatioti  of 
the  minister,  unless  there  has  been  a  special  agreement  to  the  contrary,  to  which  the  palvon, 
patron,  and  ordinary  are  parties.     Per  Ahbolt  C.  J. 

O  o  4.  •  of 
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ISfiS.       or  house  for  the  public  worship  of  God,  on  certain 
P  land,  of  him  the  said  A.  Mori,  situate  and  being  in 


the  township  of  ^/i^,  in  the  parish  o(  Leigh,  in  the 

71m  BimoF  of 
CuisxBm.      county  of  Lancaster:    and  that  by  his  will,  reciting, 

amongst  other  things,  that  he,  the  said  A.  Mvrif  had 
built  a  chapel  or  house  for  the  public  worship  and  ser- 
vice of  God,  in  AsUey  aforesaid,  it  being  a  place  far  re- 
mote from  any  church,  and  the  inhabitants  very  igno- 
rant of  good  things,  and  that  it  was  his,  the  said  A. 
Morfsj    purpose,    to    make    some    provision   towards 
the  maintenance  of  a  preaching  minister  in  the  said 
township  of  Astley,  he  devised  and  bequeathed  to  the 
trustees  therein  named,  their  heirs  and  assigns  fiur  ever, 
certun  land,  whereof  be  was  seised  in  fee^  upon  trust, 
after  his   decease,    to   apply   the   profits   of  the  land 
towards  the  maintenance  of  a  preaching  minister,  &c., 
and  upon   this   further   trust,   that  his  sob,  T.  Mori, 
should,  during  his  life,  have  the  nomination  and  election, 
and  likewise  power  and  authority  of  displacing  and  re- 
moving,  as  he  should  see  cause,    the   said  preaching 
minister,  and  likewise  might,  by  his  last  will  or  other  his 
deed,  in  his  lifetime,  set  down  the  order  or  course  for  the 
nomination  and  election,  displacing,  and  removing  of  the 
^id  preaching  minister  after  his  death,  and  that  the 
same  course  and  order  should  be  from  time  to  time  for- 
ever observed  and  kept ;  and  if  it  should  happen  that  he, 
the  said  T.  Moft^  should  not  set  down  any  course  or 
order  for  the  same  as  aforesaid,  then  the  same  preach- 
ing minister  should  be  nominated,  and  elected,  and  dis- 
placed, and  removed  as  occasion  should  be,  from  time  to 
time,  by  all  Ike  householders^  or  heads  of  families  in  Astlegr^ 
and  the  heirs  male  of  his  the  said  A.  Mort'f  botfyy  and 
such  other  of  his  kindred  or  Uood  as  should  have  asijf  ttmdM 
in  Astley,  or  the  greater  number  of  them,  with  the  advice 

of 
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cf  sooie  godly  ministers  pear  a^ioinings  and  that  the  I0tf» 
voice  of  such  person  as  for  the  time  being  should  be  the  ^  '"^jTj^Mjm 
heir-male  of  his,  A.Morfd^  body  should  be  ooosidered  .--/jS^  ^ 
as  equal  to  six  of  the  other  voices,  in  the  election  and 
removal  of  the  said  minister.  The  declluration  then  averred 
that  A.  Mort  died  seised  of  the  land,  &c.,  and  that  on  the 
Sd  o('/iugust  J6S1,  the  chapel  was  consecrated  by  the  then 
bishop  of  Chester  to  divine  worship,  for  the  use  of  the  in- 
habitants of  Astley^  both  then  fuad  thereafter ;  provided 
that  all  and  singular  the  ^ini^ters,  or  priests,  to  serve 
firo^i  *^me  to  tim^  in  the  oh^pel,  should  he  first  esi- 
^mined,  licensed,  apd  udmitted  by  the  bishop  and 
his  successocsi  aqd  that  on  the  1st  oS  January  1688, 
T^Mori  died,  without  haying  by  his  will,  or  any  deed 
in  his  lifetime  set  down  any  course  or  order  for  the 
nomination  ^nd  election  qf  the  minister  of  the  chapel 
after  his  decease ;  whereupon  the  non^ination  and  dection 
of  the  minister  belonged  to  all  the  householders,  or 
he^  of  ^milies,  in  Astky  aforesaid,  and  the  heirs  male 
^f  the  said  A.  Morfs  body,  and  such  other  of  A,  Marias 
kindred  or  blood  as  should  have  any  lands  in  AstUy 
aforesaid,  or  the  greater  number  of  them,  with  the  ad- 
vice of  some  god^  ministers  near  adjoining  the  township 
of  Astley.  It  was  then  averred  that  the  following 
ministers  were  nominated  and  elected  by  the  greater 
jinmber  of  the  householders  and  heads  of  families  in 
Asllej/f  and  the  heir  male  of  the  body  of  A*  Mortf  or 
such  other  of  his  kindred  in  blood  as  then  had  lands  in 
Astley^  to  whom  the  nomination  and  election  of  the  same 
minister  then  belonged,  with  the  advice  of  certaiti  godly 
ministers  near  adjoining  the  sai4  township  pf  Aftl^%  and 
were  duly  licensed,  examined,  and  admitted  by  the 
bishop;  viz.  pq  the   ISth  of  OctpbeTf  1716^  BatrfU^ 

clerk; 


TbcBisiiorof 
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1825.       clerk ;  on  the  20th  of  August  1 7^8,  James  Marshy  clerk ; 
_  on  the  26th  February  n SI i  Thomas  MawdslVj  derk; 

o^ui    ^  and  that  on  the  1 1th  June  1 760,  the  old  chapel  was  taken 
down,  and  another  erected  in  lieu  thereof,  and  conse- 
crated ;  that  on  the  29d  February  1769,   TiUotson  was 
duly  nominated  and  elected  minister  of  the  Iast*men- 
tioned  chapel,  by  the  greater  number  of  the  then  house- 
holders and  heads  of  families  in  Astley^  and  the  heirs 
male  of  A»  Marty  and  such  other  of  his  kindred  or  blood 
as  then  had  lands  in  Astley^  to  whom  the  nomination 
and  election  of  the  same  minister  then  belonged,  with  the 
advice  of  certain  godly  ministers  near  adjoining  Astley; 
and  that  TiUotson  was  presented  to  the  bishop  to  be  ex- 
amkied,  licensed,  and  admitted ;  but  that  Jckn  Barbmj 
the  vicar  of  Leigh,  and  divers  land-owners  and  inhabit- 
ants of  Astlei/f  usurping  upon  the  greater  number  of  the 
householders  and  heads  of  families  in  Asttley,  and  the 
heir  male  of  A.  Mort,  and  such  other  of  the  kindred  or 
blood  as  then  had  lands  in  Astley^  nominated  and  elected 
one  R.  Barker  as  minister,  who  was  thereupon  presented 
to  and  examined,  licensed,  and  admitted  by  the  bishop ; 
that  on  the  29th  April  1822,  the   chapel  being  then 
vacant  by  the  death  of  Barker^  oae  E^  Bowman  was  duly 
nominated  and  elected  minister  of  the  last-menUoned 
chapel  by  the  plaintiffs,  they  the  plaintiffs  then  and  there 
being  the  greater  number  of  the  then  householders  and 
heads  of  families  in  Astley,  to  whom  the  nomination  and 
'election  of  the  same  minister  then  belonged^   with   the 
advice  of  certain  godly  ministers   near  adjoining  the 
lownship  of  Astley^  and  which  said  £•  Bowman  was 
afterwards,  to  wit^  on,  8lc.  at,  &e.,  presented  to  the  de- 
fendaht)  th^  bishop  of  Chester^  to  be  examined,  licensed, 
and  admitted,  who  refused  so  to  do.    The  second  count 

stated 
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stated  the  same  facts  as  the  first  count,  and  that  the        1825* 
vicar  refused  to  present  Bowman  to  the  bishop,  and  the     ^j^KMWimm 
bishop,  after  notice  of  such  refusal,  refused  to  examine   __  «g"«*^ 

'^^  '  The  BnHor  of 

or  aidmit  him,  and  on  the  contrary  licenced  and  admitted  Chmw*. 
defendant  Birkett  as  minister  df  the  said  chapeK  The 
third  and  fourth  counts  were  respectively  similar  to  the 
first  and  second,  except  that  they  omitted  the  intermediate 
nominations  between  Barrett  and  Bowman.  Plea  by  the 
bishop,  that  the  chapel  was  in  the  diotese  of  Chesteri 
and  that  he  had  nothing  in  the  said  chftpel  except  the 
licensing  of  ministers  to  the  same  chapel,  and  ail  such 
other  things  as  c>eIonged  to  the  ordinary,  as  ordinary  of 
that  place.  Plea  by  defendant,  Hodgkinson^  the  vicar^ 
first,  that  A.  Mort  did  not  declare  and  devise  as  alleged 
in  the  declaration.  Second  plea  by  Hodgkinson^  that 
T.  Mort  did  not  die  without  having,  by  his  last  will 
and  testament,  or  any  deed  in  his  lifetime,  set  down 
any  course  or  order  for  the  nomination  and  election  of 
the  minister  of  the  chapel.  Issue  upon  this  traverse, 
and  special  verdict  thereon.  Third  plea,  that  T.  Mort^  by 
deed-poll  of  the  3d  August  1631,  (not  in  defendant's  pos- 
session, and  which  he  therefore  cannot  produce)  granted 
the  chapel,  and  resigned  and  renounced  his  right  to  it 
to  the  bishop  and  his  successors,  with  a  traverse  thsft 
T*  Mort  died  without  having  by  deed,  in  his  lifetime, 
set  down  any  order.  There  was  an  issue  on  the  tra- 
verse,  and  special  verdict  found  thereon.  Fourth,  that 
Barrett^  clerk,  was  not  duly  nominaited  and  elected 
minister  of  the  chapel  in  manner  and  form,  &c.,  upoh 
which  plea  issue  was  joined.  I^ifth^  that  Jame$  Mdrsftf 
clerk,  was  not  duly  nominated  and  elected,  &c,  upon 
which  issue  was  joined.  Sixth,  that  T.  Mawddjff 
clerk,  was  not  duly  nominated  atnd  elected,  ht*^  upon 

which 
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tftK^e       wkjck  iisusu^  wai^  joii^«     Setentb,  that  upoB  th^  d^sih 
o(]kfawd^^  John  Baiekrm,  then  being  vicar  oS  Leighj 
41(1  duly  pominate  and  appoint  J^t/gbert  Barierj  with  9 
(i^verae  that  Barbm  usurped*    Issufi  upon  Um^  tr«n 
yer8e»  and  a  special  verdict  found  diereon,    Eigbthi  tbat 
T.  Mortj  by  deed-pqli  of  the  Sd  August  163.1,  gave  ^m} 
gnuBted  the  chif>el  to  the  bishops  and  r^gpe4  W^  i^ 
nounced  b^  right  therein ;  91^  that  defendant^  ffo^Unr 
being  vicar  of  the  p^iri^b  of  Leig^  &t  the  Ume  of  tl|e 
l^y  Barkei's  death,^  nominated  apd  fif^P^^int^  49?i 
^ndaiit,  BirkeU^  fis  minister.    Demiurer  a^yl  joinder* 
Kipth  fifi»^  the  same  i^s  the  eighth,  ivith  ^  omissim  of 
Ata^g  jT*  Morf^  deed-poIL    Demurrer   and  joinder^ 
the  defendant  Birketti  the  sa.me  as  tbo^  bjr 
V    Judgmept  against  the  Bishop,,  with  a  c^stet 

AiX  the.  tri^  before  the  Court  of  Common  PliQa9  at 
IjcmcaUer^  ^e  ji^ry  found  that  A4£m  Mart  did  de^se^  a/i 
i^  the  declaration  was  alleged ;  that  Barrett^  Marshy  and 
Mawdsb/i  were  duly  nominated  and  elected  ministers  of 
the  chapel  as  in  the  declaration  alleged ;  that  Thomas 
Morty  the  son  of  Adatn-Mort^  did  after  the  deatb  of  his 
&ther  make  a  deed-poll  on  the  third  of  AuguU  16SI, 
which  recited  the  building  and  endowii^  of  the  chapd 
by  his  father,  and  that  he  delivered  it  up  to  the  bishop 
to.  be  consecrated,  and  renounced  (a)  all  tide  to  the 
fame.  It  wa^  then  'found  that  the  chapel  was  dvif 
consj^rated  ii^  1631,  ajod  thi^t  it  was  t^ken  down  in  1761^ 
^nd  that  a  larger  one  was.  rebuilt  on  the  sife^  a^d  cons^ 
cn^ted  on  the  lUh  of  June  1760.     The  special  venjfat 

(a)  During  Uie  argument  the  Court  iatimated  a  clear  opinion  thai  At 
0fiKl  of  Uie  deed  was  to  rest  the  cbapel  in  the  bishop  for  the  piirpOM  «f 
9piii^0ratioaonl9r;  i^d  tli4t  Thtmat  Uorl4idi  no^  thereby  tqt  dow^^i^ 
course  or  order  of  nomination,  and  that  the  right  of  nomination  was  aot 
tnected  by  it« 
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then  86t  ottt  the  deed  ^F  ciMiaeisMion  «lpM  tib«t  oc^  IMi. 
casidi,  which  ifter  tarieus  fecitnk  i^ted  that  th« 
bbbop  did  CMsecrate,  and  did  grant  foil  p^w^  and  ati^ 
ihtfri^  to  the  riiiiiis^ers  licensed  to  officiati^  in  dye  dmpA, 
to  celebrate  divine  service  therein,  to  r^  tika  pdMk 
prayers,  to  expound  the  Holy  Scriptures,  preach  the 
wfttd  of  God,  and  to  admiatsltf  the  hohf  sacratnent, 
aolemiiize  matrimony,  <Aufch  women,  and  do  and  pef^ 
totm  all  other  divine  offices  which  lawfully  might  ba 
dcme  in  other  chapels,  according  to  th^  rteea  and 
dM^ges  of  the  diurch  of  En^tmd.  It  then  atated,  that 
the  chapel  yard  was  consecrated  as  a  oemetety.  But  thai 
•n  thb  was  to  be  ^^  widiout  any  prgudioe  to  the  BK>ther 
charch  of  Leigh^  and  the  right  and  interest  tbtsteo^  itt 
aU  privil^res,  profits,  tithes,  obiationa,  ob<«itioo% 
fees,  does,  wages,  and  eodesiasticai  emduments,  what^ 
aoever,  to  the  vicar,  and  other  minister  of  the  aame^  ftr 
^  time  beii^,  by  law  or  custom  in  a^y  wise  of  right  be^ 
longingi  and  also  the  ordinary  right  of  us  and  our  soo** 
ceason,  and  the -dignity,  honor,  and  jurisdiction  of  CNlt 
cathednd  church  at  Chester,  always  saved  and  Mservod.** 
The  q>ecial  verdict  then  stated  that  7\  Matt  did  not»  by 
his  wiil^  or  any  deed,  except  by  the  deed-poU^  aet  dowft 
any  course  or  order  for  the  nomination  of  the  ftillidie^ 
of  the  dii^ ;  Uiat  on  the  2Sd  of  Fetffuaiy  1769)  the 
soinbtry  became  vacant  by  the  death  of  Mawidg ;  thai 
one  Jl  Barlow,  the  vicar,  with  T.  FnfggUt,  and  64  other 
land  owners,  nominated  R.  Barker,  with  certificate^ 
thefeof  to  the  bishop,  and  that  he  was  by  the  bishop 
examined,  licensed,  and  admitted,  biit  whether  T.  Mart 
died  without  setting  down  the  order  for  the  election^  or 
whether  Barhm  the  vicar  usurped,  the  jarors  were  igtio^ 
nun.    The  Court  of  Common  Pleas  at  Lmuast&t  gave 
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18^.      judgment  for  the  defendants,  Hodgkinson  and  BurkiHf  ob 
their  eighth  and  ninth  pleas,  but  pronounced  no  judg- 


Mkn        ment  upon  the  special  verdict     The  record  being  re- 
CBMTSft.      moved  by  a  writ  of  error  into  this  Court,  the  case  vras 
DOW  argued  by 

Scarlett  for  the  plaintiffs  in  error.  TBere  are  two 
questions  in  this  case.  First,  whether  it  sufficiently  ap- 
pears on  the  &oe  of  the  declaration,  that  the  right  of  no- 
mination belonged  to  the  plaintiff;  and,  secondly,  if  it 
does,  whether,  upon  the  facts  found  in  this  special  verdicti 
the  right  of  nomination  belonged  to  the  householders 
and  heads  of  families  in  the  parish  or  to  the  vicar»  As 
to  the  first,  it  is  alleged  in  the  declaration  that  Bamman 
was  duly  elected  by  the  plaintifis,  being  the  greater 
number  of  the  householders  and  head  of  families  in 
Astlqfj  to  whom  the  nomination  land  election  of  the  mi- 
*  nister  then  belonged.  The  objection  is,  that  it  is  not 
stated  that  the  heir  male  of  Adam  M^rt^  and  his  nearest 
kindred  holding  lands  in  Astley  concurred,  or  took  any 
part  in  the  election.  But  inasmuch  as  part  of  the  alle- 
gation is,  that  the  right  of  nomination  then  belonged  to 
the  plaintifis,  it  must  be  presumed,  after  verdict,  that  the 
plaintiffs  proved  facts  sufficient  to  shew  the  right  to  have 
belonged  to  them,  at  that  time ;  which  they  might  do 
by  proving  either,  that  the  heir  and  kindred  of  Adam 
Mort  concurred  in  the  election,  or  were  in  the  mi- 
nority, or  that  there  were  no  such  persons.  It  is  not 
necessary  in  quare  impedit  for  the  plaintiffi  to  shew  a 
title  to  the  advowson,  they  are  only  bound  to  make  oot 
a  right  to  present  In  a  writ  of  right  of  advowson^  it 
would  be  necessary  to  shew  on  the  face  of  the  pkad* 
ings,  that  the  right  to  the  advowson  was  actually  vi 
in  the  plaintiffi ;  and,  therefore^  if  this  had  b^» 

afftO* 
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a  proceeding,  it  would  have  been  necessary  to  all^e  the        1BS5* 
advowson  to  be  in  the  plajntifis,  and  the  heir  male  of        ^^xmvKm 
A.  Mori  and  his  next  of  kin,     [BayleuJ.    If  the  alle-        ^f"*""*    - 
gation  had  been  that  the  right  belonged  to  A*  B.  and  C^       < 
and  that  ^.had  presented,  to  whom  the  nomination  at  that 
time  belonged,  would  that  have  been  sufficient,  without 
shewing  that  B.  and  C.  were  dead  7]    It  would  have  been 
sufficient  after  verdict,  although  it  would  have  been 
more  satisfactory  if  it  had  be^i  specifically  alleged  that 
B*  and  C  were  dead.    But  there  is  no  issue  raised  in  thil 
case  on  the  fact  that  the  right  of  nomination  then  be- 
longed to  the  plaintiflb,  and  that  being  so,  it  must  be 
presumed,  after  verdict,  that  such  facts  were  proved  ajf 
shewed  that  the  right  did  belong  to  them. 

The  principal  point  in  this  case  is,  whether  the  right  of 
nomination  belongs  to  the  parishioners,  or  to  the  vicar  of 
Leigh.    The  origin  of  advowsons  is  thus  given  in  Co. 
IMt.  119.  b. :  '^  Advowsons,  so  called  because  the  right 
of  presenting  to  the  church  was  first  gained  by  mich  as 
were  founders,  benefactors,  or  maintainers  of  the  church, 
viz.  ratione  fundationis,    as   where  the    ancestor  was 
founder  of  the  church  ;  or  ratione  donationis,  where  he 
endowed  the  church ;  or  ratione  fundi,  as  where  he  gavie 
the  soil  whereupon  the  church  was  built.''   Now  if  that  be 
the  principle  upon  which  the  right  to  advowsons  is  fi)und- 
ed,  the  same  principle  must  apply  to  parochial  chapels 
mid  chapels  of  ease  (a),  provided  the  rights  of  the  mother 
church  are  not  interfered  with.     If  the  founder  of  such  a 
chapel  were  to  insist  that  a  portion  of  the  tithes,  or  the  feei^ 
should  be  given  to  the  chaplain,  the  rights  of  the  rector 
or  vicar  would  be  invaded,  and  that  could  only  be  done 
with  his  consent;  and  to  make  that  bindiqg  on  his  suc- 

(a)  Set  1  Bum  Bed.  Law,  tU.  Chapel. 
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itf6»  oeteorS}  there  must  be  a  compensation  to  the  reetor  or 
ticar.  Now  it  appears,  from  the  record,  that  the 
pat ish  of  Leigh  being  extensive,  Ai  Mori  built  and  ed^ 


dowtsd  the  chapd  from  pious  motives,  and  that  be  did 
not  seek  to  invade  the  rights  of  the  vicar,  and  diat  all  his 
emoluments  were  reserved  to  him  by  the  deed  of  conse^ 
erationi  Inasmuch,  therefore,  as  the  rights  of  the  vioalr 
are  dot  inVadedi  the  right  of  presentation,  acaMrding  to 
the  authority  of  Lord  Coke^  must  belong  to  the  persoa 
who  founded  and  endowed  the  chapel,  or  to  .his  ap* 
pointees.  If  any  of  the  temporal  rights  of  the  vioar  had 
been  invaded,  it  would  then  have  been  necesitery  tb  have 
shewn  not  only  that  he  had  consented  to  the  right  of 
nomination  remaining  in  the  founder,  but  that  he  had 
^received  an  adequate  ooropensatiod,  ZBayky  J.  Woold 
not  such  a  right  interfere  with  the  spiritual  obligaitions 
of  the  vicar  ?  He  has  the  cure  of  souls  in  the  piurish, 
atid  is  it  not  his  duty  to  take  care  that  any  person 
preaching  in  the  parish  should  preach  proper  doctrine  ?] 
The  bishop  will  take  care  not  to  license  any  person  likely 
to  preach  doctrines  contrary  to  those  of  the  eetablisb- 
ed  church.  It  appears  from  the  record  that  it  was 
not  in  the  power  of  the  vicar  to  extend  his  apirilnal 
labours  over  the  whole  parish;  and  the  question  ia^ 
^whether  he  might  not  purchase  assistance  by  cons^ting 
lo  an  endowment,  and  giving  to  the  person  endowing 
the  right  of  nomination  of  the  minister.  Th^e  fie 
three  cases  only  which  beai'  upon  this  subject ;  the  first 
is  that  of  The  Atiomey  General  v.  Breretan  {a\  and  the 
question  there  was,  whether  the  right  of  nominatioa  of 
the  curate  to  a  chapel  was  in  the  vicar  of  the  parish  or 
the  bishop,  and  it  was  held  to  be  in  the  vicar.  But  there 
was   no  claim  in  that  case  by  any  person   who  had 

(a)  2  Vet,  ten.  424. 

founded 


IK  THE  Sixth  Year  of  G^RGE  IV.  565 

founded  and  endowed  the  chapel,  and,  therefore,  it  is      ^ISSS. 


J^AKICIVOftfH 


not  an  authority  in  point.  The  next  case  is  Herbert  v. 
TTie  Dean  and  Chapter  of  Westminster,  (a)  In  the  ttgahm 
plague  which  happened  in  1625,  the  church-yard  of  CanriE, 
Saint  Margarets,  Westminster^  not  being  large  enough 
to  bury  the  dead  parishioners,  the  inhabitants  of  tliat  part 
of  the  parish  which  then  resorted  to  'the  new  chapel 
built  there,  petitioned  the  dean  and  chapter  of  West' 
mnster  {who  were  lords  of  the  manor)  to  grant  them  a 
^miste  piece  of  ground  to  bury  their  dead,  which,  ac- 
cordingly, the  dean  and  chapter  did,  under  their  seals^ 
asd  it  was  solemnly  consecrated.  Afterwards  these  in* 
habitants  were  at  the  charge  of  building  a  chapel  there, 
having  first  obtained  a  royal  licence  for  that  purpose. 
The  vestry-men  and  chapel-wardens  had,  «ver  since^the 
year  1653,  elected  the  ministers  who  were  to  preach 
there ;  but  the  dean  and  chapter  of  Westminster  claimed 
a  right  to  name  the  minister  who  should  preach  and 
do  divine  service  in  this  chapel.  It  does  not  appear 
that  the  persons  who  originally  contributed  to  the  ex- 
penoe  of  building  the  chapel,  and  the  dean  and  chapter 
who  granted  the  soil  upon  which  the  chapel  was  built, 
concurred  in  making  any  appointment,  and  they  were 
the  persons  to  whom  the  right  of  presentation  would 
belong,  according  to  the  doctrine  of  Lord  Coke.  The 
Lord-Chancellor,  in  his  judgment,  expressly  observes, 
that  the  dean  and  chapter  had  not  reserved  any  power 
to  nominate  the  preacher,  and  that  th^  inhabitants 
of  the  chapelry  were  the  persons  who  endowed  it. 
He  then  recognizes  the  doctrine  laid  down  by  Lord' 
Cdke^  that  the  building  and  endowing  of  the  church  was 
what,  at  common  law,  entitled  the  patron  to  the  patron- 

(a)  1  Peer^,  in»j.  775. 
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.  1625*       age.    And  he  afterwards  says,  *^  Suppose  I  build  a 
J,  chapel  in  my  house  for  myself,  the  parson  is  not  bound 

MMiT       to  provide  for  it;  or  I  build  a  chapel  in  my  house  for 
Chistm.      myself  or  my  next  neighbour,  can  the  parson  name  one 
to  preach  there  ?     I  think  not,  and  it  will  make  no  al- 
teration if  the  chapel  which  I  build  in  my  own  ground 
be  intended  for  the  use  of  twenty  neighbours,  besides 
my  own  family/'     All  the  reasoning  of  the  Lord  Chan- 
cellor is  in  favour  of  the  right  claimed  by  the  present 
plaintiffs.     It  is  true  that  the  Court  afterwards  deter* 
mined  that  the  right  of  nomination  did  belong  to-  the 
dean  and  chapter,  although  no  reasons  were  given  for 
the  judgment.     But  in  that  case  the  dean  and  chapter  of 
Westminster  were  the  real  patrons  of  the  chapel,  for  they 
gave  the  land  upon  which  it  was  built :  but  they  being  a 
body  who  could  not  alienate  as  a  private  person  might, 
the  right  to  the  land  and  the  building  on  it  still  coo- 
finued  in  them.    Th^  next  case  is  Dixon  v.  Kershaw  (a), 
and  it  will  be  relied  upon  by  the  other  side.     It  ap- 
peared in    that  case  that  the  lord  and  freeholders  of 
the  manor  had  granted  a  part  of  the  waste  to  secure  an 
annui^  of  27/.  for  the  use  of  a  minister  to  officiate  io 
the  chapel  of  Mndey  s  and  by  another  deed  the  lord  and 
lady  of  the  manor,  and  other  freeholders,  granted  Io 
trustees  the  land  whereon  the  chapel  was  built     It  was 
afterwards  consecrated,  and  in  the  instrument  of  oonse* 
cration  the  archbishop  ^ooJt  upon  himself  to  grant  the 
nomination  of  a  minister  to  officiate  there  to  die  iobabitr 
BXkXsoi  Almley  and  Worthy  g  and  the  vicar  oi  Leeds  wm 
present  at  the  contecratioDy  and  declared  that  he  bad 
no  right  to  nominate  a  curate  to  the  chapel.     The  in-^ 
habitants  of  Almky  and  Wortley  had,  from  the  time  of 

(a)  Jmbter,  528.  2  EderCt  Rep,  3S0.  S.  C,  by  name  of  Ditron  t.  Mtte^ 
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consecration  in   1754  to  1761 9  elected  the  minister  to        IS85. 
oflSciate  there.     The  chjapel  then  becoming  vacant,  the      •  . 

inhabitants  elected  the  plaintiff,  and  the  vicar  nominated        ^tpmd  . 
MetcaJfs  and  in  that  case  Lord  Nortkingttm  held  the 
right  of  nomination  to  be  in  the  vicar.     But  there  th6 
donors  of  the  land  did  not  either  claim  for  themselves, 
nor  had  they  given  to  any  other  person,  the  right  of 
patronage;  and  that  being  so,  it  mastj  as  a  matter  of 
coarse^   have  belonged  to  the  .rector  or  vicar  of  the' 
paurish.      It    is  quite  dear,  that  the   inhabitants  not 
being  the  nominees  of  the  foand^  or  endower  of  the 
duipel,  had  no  right  to  present,  iemd  they  could  derive 
no  snch  right  under  the  deed  of  consecration,  because 
tBii  archbishop  had  no  power  to  give  such  right.    But 
in  this  case  the  chapel  was  built  with  the  consent  of  the 
mlinary  and   incumbent.    It  was    founded  and  en- 
dowed by  a  private  individual,   and  there  being  do 
ilivEsioa  of  the  temporal  rights  of  the  vicar,  the  founder, 
or  his  appointees,  are  the  patrons  of  the  chapel. 


Tlndal  contrk  was  stopped  by  the  Court. 

ABBOtT  C.  J.  I  am  very  clearly  of  opinion,  that  the 
want  of  an  allegation  in  this  declaration,  that  this  no-' 
rainaddn  was  made  at  a  meetings  at  whidi  the  heir  and 
kindred  of  Adam  Mart  were  present,  (no  reason  being 
assigned  for  their  absence,)  is  of  itself  a  sufficient  objec- 
tion tothe  plaintiff's  right  to  recover,  and  thaKupon  that 
groond  idone,  if  there  were  no  other,  thejudgmentof  the 
CSoort  below  oaght  to  be  affirmed*  But  as  the  affirming 
of  tlie  jndgment  upon  that  ground  alone  might  still  lekve 
open  a  door  to  future  litigation  and  expence,  and'a^kis 
very  desirable  that  such  a  result  should  be  avoided  in  a 
of  this  sort,  wherein  dispute  and  litigation  are  most' 

P  p  2  injuri- 
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IQ25.       injurious  in  their  consequences,  by  creating  dissensions 
...  between  the  clergyman  and  his  parishioners,  I  thought 

FlKNWOMB  o^  r     1  .    *  r 

"  ngaintt   ^    it  best  to  hear  the  argument  in  support  of  the  right  of 
'  CHtmA.  ^  any  person   claiming  under   Adam  Mori    or  Thomas 
Morti  to  officiate  in  this  chapel  without  the  consent  of 
the  clergyman.     I  have  always  understood  it  to  be  a 
general  rule  of  law,  that  no  person  can  be  authorized 
to  preach  publicly  within  a  chapel  to  which  all  the  in- 
habitants of  the  district  may  have  a  right  to  resort, 
without  the  consent  of  the  clergyman  to  whom  the  cure 
of  souls  is  given.     I  do  not  speak  of  a  chapel  belonging 
to  a  private  individual,  where  service  is  performed  £ot 
die  convenience  of  his  family   and  friends,  but  of  a 
chapel  open  to  all  the  inhabitant^  of  a  certain  district. 
Where  there  has  been  an  endowment  of  a  chapel  be- 
yond the  time  of  legal  memory,  and  the  nomination  has 
gone  in   a  particular  course,  we  must  presume  that 
course  to  have  been  according  to  the  will  and  pleasure 
'    of  the  founder,  and  we  must  presume  in  a  case  of 
prescription  every  thing  necessary  to  give  effect  to  that 
which  has  for  so  long  a  period  been  done.     In  such 

a  case,  therefore,  we  must  presume'  a  consent,  not  only 

• 

of  the  rector  or  vicar,  which  can  be  obligatory  upon 
them,  but  of  the  patron  and  the  ordinary.  In  Dixon 
v.  Kershaw^  Lord  Northington  says,  that  a  mere  arbitrary 
agreement,  made  even  with  the  consent  of  the  pacsoOf 
patron,  and  ordinary,  without  a  eompensation  to  the  in- 
cumbent of  the  mother  church,  will  not  be  sufficient 
Perhaps  that  expression  requires  some  qualificatioii, 
and  where  nothing  is  taken  from  the  iticomeof  die  in- 
cumbent, the  consent  of  the  parson,  patron,  and  ordi- 
nary, without  a  compensation,  may  be  sufficient  But 
s^ill  the  doctrine,  which  appears  to  have  been  the  found- 
ation of  thedecision,  is  distinctly  this :  that  it  is  un- 
doubtedly 
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doabtedly  law,  that  wherever  a  chapel  of  ease  is  erected,  lBz6. 
the  incumbent  of  the  mother  church  is  entitled  to  no-  tAnvwoKta 
minate  the miiiister,  unless  there  is  a  special  ligre^ment  ^ifji^^^ 
to  the  contrary,  to  which  parson,  patron,  and  ordinary  C««f n. 
must  be  parties.  There  being  in  this  cuse  no  special 
agreement  to  which  parson,  patron,  and  ordinary,  were 
parties,  it  appears  to  me  that  no  person  can  have  a  right 
to  compel  the  vicar  of  the  parish  to  allow  another,  al- 
though licensed  by  the  bishop,  to  officiate  in  a  public 
chapel,  erected  for  the  ease  of  the  inhabitants  of  a  por* 
tion  of  the  parish ;  and  that  no  such  person  can  officiate 
without  the  consent  of  the  vicaV.  We  are  not  called 
upon  in  tliis  case  to  decide,  that  the  vicar  has  a  right 
to  nominate.  It  is  sufficient  for  our  judgment  to  ^ay, 
that  these  persons  cannot  have  the  right  without  the 
consent  of  the  vicar,  and  his  consent,  it  appears  by  this 
record,  they  certainly  had  not.  It  is  unnecessary  to  ad- 
vert to  the  other  cases,  with  reference  to  which  I  woidd 
only  remark,  that  the  case  in  Peere  Williams^  though  afj- 
pearing,  perhaps,  to  be  contrary,  if  the  facts  could  be 
ascertained,  would  not  probably  be  found  to  be  so,  for  I 
think  Dr.  Broderick  was  the  vicar  at  the  time,  and  he  as- 
sented  to[the  daim  of  the  dean  and  chapter.  But  without 
relying  upon  that  distinction,  Dixon  v.  Kershaw  bdng 
th^  last  case,  and  the  law  being  there  laid  down  dis- 
tincdy  by  the  Lord  Chancellor,  in  a  meaner  con- 
sistent with  what  I  have  understood  to  be  the  right  of 
the  vicar,  that  you  shall  not  enable  any  person  to  preach 
in  his  parish  without  his  consent,  unless  under  speciA 
circumstances,  which  do  not  exist  in  the  present  case, 
I  am  of  opinion  that  the  plaintiffs  have  not  shewn  A 
right  to  present,  and  that  the  judgment  given  in  th6 
Court  below  must  be  affirmed. 

•        PpS  .    BaylCT 
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lS2fim  Bayley  J.    My  opinion  in  this  case  is  founded  on 

„  the  principle,  that  the  endowment  of  this  chapel  in  the 

wdivi  manner  in  which  it  was  endowed,  and  the  mere  conse- 


Tbt  BpiMnf  <of 


cration  by  the  bbhop,  without  the  concurrence  pf  the 
then  incumbent  and  the  patron  of  the  living  of  the 
parish,  did  not  give  to  the  inhabitants  and  the  other  per- 
sons named  by  the  founder,  such  an  interest  in  this 
chapel,  as  entitled  them  to  present  a  person  to  hold 
the  chapel  for  his  own  life,  and  to  bring  a  quare  impedit 
in  respect  of  it  I  am  not  aware  that  there  has  been 
any  instance  where  a  quare  impedit  has  been  brought  on 
*a  presentation  to  a  chapel  of  this  description.  I  know  it 
has  been  done  in  the  case  of  a  chapel  erected  by  the  King's 
licence.  But  my  opinion  is  founded  upon  thb  general 
position,  that  you  have  no  right  without  the  concur* 
rence  of  the  patron  and  incumbent,  to  interfere  either  with 
the  temporal  rights  or  spiritual  obligations  of  the  Ticar. 
It  has  been  conceded,  that  if  you  were  to  interfere  with 
the  temporal  rights  of  the  vicar,  the  claim  of  a  right 
of  nomination  as  resulting  from  the  endowment  could  not 
be  supported ;  but  it  was  argued,  that  its  interference 
with  the  spiritual  obligations  of  the  vicar  did  not  stand 
upon  the  same  footing.  It  appears  to  me,  that  if  the  vicar 
has  the  cure  of  souls  co-extensive  with  the  whole  limits 
of  his  parish,  that  casts  a  very  serious  and  important 
duty  upon  him,  and  he  has  a  right  and  is  bound  ai 
the  conservator  parochise  to  take  care  that  no  persoo 
shall  deliver  doctrine  in  that  parish,  except  under  his 
sanction  and  authority. 

It  is  said,  that  the  bishop  will  never  appoint  an  anfi( 
person,  but  if  the  vicar  has  the  cure  of  souls  in  the  par 
rish,  he  has  a  right  to  act  on  his  own  judgment,  apd  k 
not  bound  to  trust  to  the  judgment  of  the  ordinary.  Wh^ 
ther  the  vicar  is  bound  to  put  in  a  person  who  ia  tohoUl 
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it  for  Kfe,  may  be  another  very  important  and  material        lS25f 
question.     Although  the  chapel  is  endowed,  the  vicar     p 
may  be  entitled  to  put  in  a  person,  not  fcr  the  period  of  ^  ^*«* 
hb  life,  for  age  and  infirmities  might  render  him  unable 
to  discharge  the  duties  of  such  a  station.    The  vicar  may 
be  at  liberty  to  put  a  person  into  possession  of  that  place 
to  remain  there  so  long  only  as  his  doctrine  and  his  con- 
duct should  be  agreeable  to  the  judgment  of  the  vicar, 
and  so  long  as  the  vicar  should  find  he  was  competent  to 
discharge  the  duties  of  the  office.     Allowing  the  quare 

•  impedit  to  be  brought  in  the  names  of  those  persons  to 
whom  the  founder  has  given  the  right  of  domination  or 
presentation,  (if  the  founder  could  give  aiiy  such  rights) 

*  entirely  supersedes  all  judgment  of  tlie  vicUr  in  that  re- 
spect^ and  ties  down  him  and  his  successors  during  the 
whole  period  of  the  life  of  the  person  who  may  have 
beei|  originally  nominated.  It  seems  to  mcf,  that  looking 
to  the  spiritual  obligations  of  the  vicar  in  his  parish, 
no  person  can  have  a  right  to  force  upon  him  in  a  chapel 
in  that  place,  any  particular  individual;  I  think  by 
law,  that  cannot  be  done.  If  we  had  been  fettered  by 
authorities  to  the  contrary,  we  must  of  course  have 
acted  on  those  authorities.  In  the  ca^  of  Herbert 
v.  The  Dean  and  Chapter  of  Westminster^  the  question 
was,  in  whom  the  right  of  nomination  was  to  be,  but 
whether  that  nomination  was  to  be  for  the  whole  life  of 
the  nominee  does  not  appear.  The  result  of  a  decision  in 
this  case  in  favor  of  the  plaintiffs  would  be  this,  that 
wherever  a  person  now  should  think  fit  to  build  a  chapel 
upon  his  own  land,  and  make  and  endow  it  as  a  chapel  of 
ease,  and  prevail  upon  the  bishop  to  consecrate  it,  that 
would  aflerwards  be  binding  upon  the  vicar  or  the 
rector  of  the  parish  in  which  that  chapel  was  erected,  and 
secure  to  the  founder,  and  the  heir  of  the  founder,  if 

Pp  4  he 
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1SS5.  he  reserved  it  to  himself  by  the  deed  of  endowmenty  the 
^         T       right  to  put  in  such  person  as  he  might  from  time  to 

w^  time  think  fit.  I  am  of  opinion,  that  the  general  rights 
Cttitfi^  '  of  the  vicar  are  inconsistent  with  such  a  notion.  The 
ca$e  of  Dixon  v.  Kershaw  is  distinguishable  from  this, 
because  there  the  person  who  claimed  the  appointment 
founded  the  claim,  not  on  tlie  gift  of  the  founder,  but  on 
the  gift  of  the  archbishop.  But  Lord  Northington  did 
not  decide  that  case  merely  on  the  want  of  title  in  the 
inhabitants;  he  puts  it  upon  three  grounds ;  first,  on  the 
want  of  l^al  title  in  the  clergyman,  presented  by  the 
inhabitants ;  secondly,  on  the  want  of  equity ;  thirdly, 
on  the  usurpation  on  the  rights  of  the  vicar.  I  think  the 
effect  of  this  quare  impedit  would  be  to  intrench  upon 
the  rights  of  the  vicar  in  a  way  in  which  they  ought  not 
to  be  afiected.  Upon  that  ground,  I  am  of  opinion, 
that  the  judgment  should  be  affirmed.  We  have  no 
occasion  to  decide  in  this  case,  whether  the  vicar  has  the 
right  to  present,  or  whether  be  is  bound  to  nominate  for 
life,  because  there  is  no  prayer  of  a  writ  to  the  bishop 
in  the  defendant's  plea ;  and  it  becomes  no  part  of  the 
judgment,  that  a  writ  to  the  bishop  to  admit  the  de- 
fisndant's  clerk  should  issue. 

HoLROYD  J.  Without  considering,  whether  in  tliis 
case  a  writ  of  quare  impedit  is  the  proper  remedy  (a),  I 
think  the  present  action  cannot  be  supported  for  the 
reasons  already  stated  by  my  Lord  Chief  Justice,  and 
my  brother  Ben/ley.  It  is  perfectly  clear  with  respect  to 
the  first  point,  that  the  mere  allegation,  that  the  right 

(a]  See  Bex  ▼.  Marqvis  o/Stqfordf  5  Term  Rep.  64G.  and  Bex  ▼.  Bkktp 
of  Chetter,  cited  in  argument  in  1  Term  Bep,  398.  But  the  plaintiflk  mutt 
shew  a  aeisio  in  themselves,  or  those  under  whom  they  claim,  Comyn.  Hfeb 
Pleader^  3.  I,  4.  Quaere,  if  householder^  not  being  a  bodj  corporata  m% 
'  capabla  of  bating  such  a  seisin,  for  they  cannot  take  by  saccesaioB.  9m 
Mus^  f .  The  Men  of  Devon.  2  Tern,  Rep,  667, 

belonged 
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belonged  to  the  plaintiffs  at  the  time  wiien  they  made  1B25* 
this  nomination  is  not  sufficient.  The  parties  must  shew  ^  — — — 
the  facts,  and  particular  circumstances  out  of  which  the        axainM 

Tb€  BuHor  of 

right  which  they  allege  to  exist  in  the  persons  making  CiinTu. 
the  nomination  aiises ;  they  must  state  the  fiu:ts  from 
which  it  shall  appear,  whether  they  have  or  have  not  that 
right  It  is  clear  from  the  statement  in  the  declaration, 
(if  taken  by  itself,  and  without  the  aid  of  some  further 
facts),  that  the  right  did  not  exist  in  the  persons  making 
the  nomination;  it  at  least  appears  to  have  been  in 
others  as  well  as  themselves,  unless  some  circumstances 
existed,  which  are  not  stated,  to  shew  that  the  right  was 
duly  exercised  by  the  persons  who  made  the  nomination. 
That  of  itself  is  a  complete  answer  to  the  present  action. 
But  I  think  further,  that  the  right  of  nomination  to  this, 
as  a  public  chapel,  was  not  in  the  persons  making  the 
nomination,  even  supposing  that  tlie  heirs  male  of  Adam 
Mart  were  to  be  considered  as  bearing  a  part  in  that  no- 
mination, so  as  to  obviate  the  formal  objection.  This  is 
very  difierent  from  the  case  of  a  nobleman's  chapel,  or  the 
chapel  of  a  person  building  it  on  his  own  property,  and  in 
respect  of  which  public  rights  have  not  been  superinduced. 
The  consecration  of  this  for  the  use  of  a  pilrticular 
township  of  this  parish  gives  the  inhabitants  of  the 
township  a  right  to  resort  to  it  as  a  chapel,  and  when 
a  minister  is  appointed,  it  gives  him  a  right  of  continuing, 
which  is  very  different  from  the  case  of  a  private  chapel, 
where  a  person  is  appointed  by  the  owner  of  the  chapel 
to  perform  divine  service.  By  that  appointment  he 
would  gain  no  freehold  interest,  and  might  be  dis- 
placed whenever  the  party  who  appointed  him  should 
think  fit.  In  such  a  cose,  the  appointment  wpuld  give 
the  minister  permission  to  enter,  but  would  not  give  him 
a  right  to  continue  to  do  so.     This  is  very  different, 

bemg 
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IB2S*       being  the  case  of  a  chapd  consecrated  for  the  use 

*       of  a  parish,  [or  a  portion  of  a  parish ;  and  upon  the  au* 

agaiiui       thority  of  the  decided  cases,  I  think  that  we  must  hold 
CottitB.      that,  independently  of  the  formal  objection,  the  present 
qoare  impedit  cannot  be  maintained,  even  rappodng 
that  one  would  lie  for  a  chapdi  of  this  description. 

LiTTLBDALB  J«,  having  been  counsel  in  the  case  while 
at  the  bar,  gave  no  opinion.        , 

Judgment  affirmed.  («) 

(a)  Th%  ordinary  form  of  the  judgment  in  qnare  impedit  ie»  tluil  the 
MnMtmtawwkitfHtietiiaihn.  Malhry*n.  Qnare  impedit,  p.  86»  ST^ftCi 
This  would  not  a^iy  to  the  second  and  fourth  counts  in  this  caae. 

Harper  against  Charlesworth. 

J.  paid  a  no-  ''PRESPASS  for  breaking  and  entering  the  plaintiff's 
the  king  for  close  called  The  BaniSf  and  a  certain  other  close 

i^hmdlthe  Called  Allotment  No.  15.,  situate  in  the  parish  of  Han- 
TiMUd^^  Jiny,  in  the  county  of  Stafford^  and  with  feet  in  walking 
r^"*  ^""*  treading  down  the  grass  and  herbage  of  the  plaintiff, 
the  year,  jt»       qdJ  breaking  down  part  of  the  hedges  and  fences  of  the 

exercised  the 

privilege  of        said  closes  of  the  plaintiff,  there  standing  and   being. 

shooting  arer 

the  land,  and  by 

his  permission  another  person  took  the  grass  :  Held,  that  the  payment  of  the  rent,  the  excfw 

dse  of  the  pririlcge  of  shooting,  and  the  taking  of  the  grass  was  sufficient  evidence  to  shew 

that  if.  was  in  the  actual  possession  of  the  land,  so  as  to  entitle  him  to  maintain  trespass. 

A,  occu|Med  under  a  parol  licence  from  the  crown,  and  the  rent  paid  by  him  was  much 
less  than  one  thfa^  of  the  annual  value  of  the  land :  Held,  that  as  jf.  had  no  legal  ooa- 
▼eyance  firom  the  crown  by  matter  of  record,  and  as  the  rent  reserved  was  not  one  thivi  ef 
the  annual  value  of  the  land,  as  required  by  the  1st ^nn«,  «f.  I.  c.  7.  s.  5. :  he  had  b0 
local  right  to  retain  possession  of  the  land  as  a^ftnj^  the  crown,  but  that  as  be  ocaupiii 
with  the  permission  of  tlie  crown,  his  possession  was  sufficient  to  enable  him  to  roalalaia 
trespaas  against  a  wrong-doer. 

Semble,  that  a  person  who  occupies  crown  land  under  a  parol  licence  is  not  an  intruder. 

A  public  footway  over  cnown  land  was  extinguished  by  an  indosure  act,  bnt  fbr  99 
years  after  the  inclosure  took  place  the  public  continued  to  use  the  way :  Held,  bjBttgk^  Jh 
that  this  user  was  not  evidence  of  a  dedicktion  to  thr'public,  as  it  did  not  appear  to  hafi^ 
been  with  the  knowledge  of  the  crown. 

Bea 


CaAALnwoMm 
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Plea  fii^t,  not  guilty;  second|  a  public  right  of  footway.  1885. 
At  the  trial  before  Garrcno  B.,  at  the  last  spring  assizes 
fot  the  county  ofStc^ffbrd,  the  fbllowing  iq)peared  to  be 
the  facts  of  the  case :  The  close  where  the  trespass  was 
committed  was  part  of  an  allotment  made  to  His  Ma- 
jesty, by  the  award  of  the  commissioners  under  an  act 
of  parliament  passed  in  1801,  for  dividing,  allotting,  and 
enclosing  the  forest  or  chase  of  Needwood^  in  the  county 
of  Stafford.  The  ac;^  recited  that  the  King  was  seised 
to  himself,  his  heirs,  and  successors,  of  the  forest  or 
chase  of  Needwood^  containing  about  9400  acres,  lying 
within  the  honor  or  lordship  of  Tuibwry^  parcel  of  the 
estates  and  possessions  of  the  duchy  of  Lancoiter^  in  th^ 
county  otSlqffbrdf  subject  to  common  of  pasturage,  and 
other  rights  therein  mentioned ;  and  the  commissioners 
were  thereby  empowered  to  set  out  such  public  bridle- 
roads  and  footways,  and  private  roads  and  ways^  io, 
over,  and  upon  the  said  forest  or  chase,  as  they  should 
think  requisite.  It  then  enacted^  that  after  the  several 
public  or  private  roads  should  have  been  set  out  and 
nuule^  it  should  not.be  lawful  for  any  person,  either  on 
foot  or  with  horses,  cattle,  or  carriages,  to  use  any  other 
roads  or  ways,  either  public  or  private,  over  or  upon 
the  ancient  or  new  inclosures,  or  the  forest  or  chase, 
than  such  as  should  have  been  made  and  set  out  by  the 
tx>mmissioners ;  which  said  several  roads  so  to  be  set 
out  respectively  should  be  set  forth  in  the  award  of  the 
commissioners,  and  the  same  should  be  final  and  con- 
clusive upon  all  persons  whomsoever;  and  that  all 
former  roads  and  ways  which  should  not  be  set  out  and 
appointed  as  roiads  and  ways  through  or  over  the  said 
forest  or  chase,  should  be  deemed  part  thereof,  and  be 
divided  and  allotted  accordingly*     By  another  clause^ 

His 
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•IS^S*       His  Majesty^  his  heirs,  and  successors  were  enabled  to 
ZT^^      make  and  grant  leases,  under  the  seal  of  the  duchy  of 
Cm  Jf$!f '      Lancaster  J  for  any  term  or  number  of  years,  not  exceed- 
ing 99  years,  and  so  as  such  leases  be  in  all  other  re- 
spects made  and  granted  agreable  and  conformable  to 
the  terms  and  conditions  prescribed  and  directed  by  the 
statute  1  .^litn.  statute  1.  c.T.     It  was  proved  that  th^ 
^  plaintiff  had,  ever  since  the  year  1817,  paid  to  His  Ma- 
jesty, for  the  woodlands  of  his  allotment  of  Needwood^ 
(the  timber    being  reserved  to  the  King,}  a  nominal 
rent  of  If.  per  annum,  which  was  not  one  third  of  the 
annual  value.    These  woodlands  comprised  about  1000 
acres,  and  included  the  close  where  the  trespass  wa^ 
committed.     It  appeared  that  the  game-keeper,  the  de> 
puty  axe-bearer,  -  and  the  woodward  j  who  had  the  care 
of  the  woods  and  timber,  were  paid  by  the  crown,  and 
the  &nces  were  repaired  at  the  expence  of  the  crown* 
The  plaintiff,  who  resided  principally  in  London^  usually 
came  to  Needwood  about  August^  and  remained  there  until 
November^  and  during  that  interval,  he  and  his  friends 
went  over   the  whole  of  the  allotment,  including  the 
c)ose  in  question,  for  the  purpose  of  shooting  game.  One 
Wattacej  the  woodward,   took  the  grass  in  the  glades 
by  the  plaintiff's  permission.     The  award  of  the  com- 
missioners was  executed  in    1805,    and   no   footpath 
across  the  close  in  question  was  set  out  in  that  award; 
Before  the  enclosure  act  there  were  paths  in  all  direc- 
tions, and,  among  others,  one  over  the  close  where  the 
trespass  was  committed.     In  1806  the  whole  allotment 
was  fenced  all  round,  and  no  road  or  path  was  left  oveir 
the  close  in  question,  and  about  fifteen  years  ago,  a  ha^ 
"tice  was  affixed  at  the  end  of  the  path,  stating  that  there 
was  no  road,  and  that  all  persons  trespassing  wolild 

be 
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be  prosecuted  according  to  law.  The  trespass  was  |88f« 
admitted.  It  was  objected  by  the  defendant  that  the  Hamw 
plaintiff  had  not  proved  that  be  had  any  lawful  pos« 
session  of  the  land  where  the  trespass  was  committed, 
because  he  had  not  any  grant  under  the  seal  of  the 
ducbj  of  Zj^hcasteTf  or,  assuming  that  there  might  be* 
a  parol  demise  of  land  by  the  crown,  yet  the  stat 
1  Ann.  Stat.  1.  c.  ?•  s.  5.  had  not  been  complied  with, 
because  the  rent  reserved  was  not  one  third  of  the 
annual  value  of  the  land.  The  learned  Judge  was 
of  opinion,  that  the  plaintiff  had  suffici^t  possession 
to  maintain  trespass  against  a  wrong-doer,  but  ha 
ipeserved  leave  to  ike  defendant's  counsel  to  move  to 
enter  a  nonsuit.  Evidence  was  offered  on  the  piart  oi 
the  defendant  to  shew  that  a  footway  over  the  close  in 
question  was  actually  set  out  by  the  surveyor,  who 

made  the  allotments  under  the  enclosure  act.'    The 

» 

learned  Judge  was  of  opinion,  that  the  award  .(^  the  com- 
inissioners  was  conclusive  upon  that  point,  find  refused 
to  receive  the  evidence.  The  defendant  then  gave  evi* 
c}ence  to  shew  that  ever  since  the  time  of  making  i  the 
award  the  footway  had  been  generally  used  by  the  public^ 
and  it  was  contended  that  this  proved  a  dedication  of 
the  way  to  the  public  The  learned  Judge  tokl  the 
jury  to  find  for  the  defendant,  if  they  were  of  opinim 
that  the  user  of  the  way,  since  the  making  of  the  awfurdf 
had  been  with  the  assent  of  His  Majesty,  who  was  tha 
owner  of  the  soil,  otherwise  for  the  plaintiff.  The  jury 
having  found  for  the  plaintifl^  a  rule  nisi  for  .a  nonsuit  or 
a  new  trial  was  obtained,  in  last  Easter  term,  upon  two 
grounds;  first,  that  the  plaintiff  had  not  a  rigbytfol 
possession  of  the  land  where  the  trespass  was  committedf 
but  was  a  mere  intruder  on  the  possession  of  the  crown, 
and,  therefore,  could  not  maintain  trespass;  and,  se- 
condly, 
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IBStJi,       otmSjf  Ib9t  there  was  safficient  evideioe  to  Bhew  a  dedi- 
T*;^       cation  of  the  way  to  the  public^  and,   therefore,   that 


the  jury  oasht  to  have  found  for  the  defendant 

JerviSf  WaUon,  and  Campbell  now  shewed  cattse. 
Tfcere  was  a  parol  licetioe  from  the  crown  to  the  plamtiff 
to  occupy  the  woodland  in  the  forest,  and  a  paymoit 
of  rent  by  the  plaintiff  from  1817.  Between  subjects 
such  a  liceace  would  cqierate  as  a  parol  demise  of  Ae 
land,  and  would  create  a  tenancy  from  year  to  year,  of 
a;  tenancy  at  will,  but  the  objection  in  this  case  is,  that 
inasmuch  as  the  land  bdonged  to  the  crown,  the  plain- 
tiff could  derive  no  title  by  parol  demise,  and  that  he 
was»  tterefere,  an  intruder,  and  as  such  could*  not  main- 
tain trespass^  It  is  true,  that  the  plaintiff  had  no  tide 
as^  against  the  cnywn,  but  he  had  a  sufficient  posse^on 
of  the  land  with  the  consent  of  tlie  crown  to  entitle  him 
to  maintain  trespass  against  a  wrong-doer.  The  law 
hid  down  by  Anderson  C.  J.  in  4th  Leonard  184,  and 
GodboU  13S,  is  relied  upon  as  an  authority  to  shew  that 
an  intruder  on  the  crown  cannot  maintain  trespass,  but 
that  is  at  variance  with  a  subsequent  case  of  Johnson  v. 
Barrett,  (a)  That  was  trespass  for  carrying  away  the 
aoil  and  timber.  The  question  arose  upon  a  quay  whidi 
wia^  erected  at  Yarmouth^  and  destroyed  by  the  bailiffi 
and  burgesses  of  the  iowm  There  was  a  difference  of 
opinion,  whether  supposing  it  to  be  between  high  and* 
low-water  mark,  it  belong^  to  the  crown  or  to  the 
person  who  had  the  adjoining  land,  but  it  was  agreed  b)^ 
the  Court,  that  an  intruder  on  the  King^s  possession  mAH: 
bave  an  action  of  trespass  against  a  stranger,  but  'tfijl^ 

he  could  not  make  a  lease  whereupon  the  lessee  nuriik 

• 

(a)  jH^m,  to,  lU 


I 

0 
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mabfain  an  ejectment.  Lord  C.  B.  Comyn^  in  his  Digestf  I825.' 
tit.  Trespass.  R  2.  recognizes  the  authority  of  this  case^-  hII^' 
and  lays  it  down,  that  an  intruder  on  the  King's  posses* 
sion  may  maintain  trespass.  In  the  case  reported  in 
Leonard  and  Godbfit^  Rhodes  J.  cited  in  support  of  tlie 
position  there  laid  down,  19  Ed*  4.  9  pi.  S^  which  ap«) 
pears  from  Plowden  489,  to  have  been  an  action  of  tres^ 
pass  for  entering  into  a  close,  and  taking  the  grass;  the 
defendant  pleaded  that  it  was  found  by  office,  that  the: 
tenements  escheated  to  the  King  befi)re  the  day  of  tka^ 
trespassy  and  it  was  held,  ''that  as  to  such  things  as  ftfto 
from  the  land,  as  the  grass  and  the  like,  the  actio%: 
which  was  well  given  to  the  pl«nti£^  was  taken*  ewiqr  by 
the  office  found  afterwards,  ^which,  by  its  reIatiD%  endtbd' 
the  King  thereto ;  but  as  to  the  enlry  inio  the  lan^  or 
breaking  of  fences,  which  do  not  arise  from  the  landy^ 
Bor  are  any  part  of  the  annual  increase  of  it,  the  action 
is  not  taken  away  by  the  office.''  That  case,  theveforci: 
shews,  that  a  person  in  possession  of  land  belonging  tof 
the  King  may  maintain  an  action  for  an  ii^ury  to  his: 
possession  done  after  his  right  to  the  land  has  oeased' 
by  the  escheat;  although  he  cannot  recover  the  profits 
of  the  land,  because  those  belong  to  the  King.  It  doe* 
not,  therefore^  warrant  the  position  for  wbidi  it  waa 
cited  by  Rhodes  J«,  that  an  intruder  on  the  King^  cannot 
in  any  case  maintain  trespass  agsinst  a  wioi^doer.  Ast 
to  the  other  point,  the  user  of  the  footway,  stnee  the 
award,  was  no  evidence  of  a  dedication  of  the  way  to 
the  public,  because  there  could  not  be  any  dedication 
without  the  assent  of  the  crown.  The  land  was  in  the* 
possession  of  the  King's  tenant,  and  in  such  a  cas0  there 
could  not  be  a  dedication.  Wood  v.  VeaL  (a) 

(a)  5^^4-^.454. 
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1825.  W.  E.  Tatinttm,  Broughamj  and  BusseUy  contrit.  There 

HA&riR  ^^^  °^  evidence  to  shew  that  the  plaintiff  had  any  actual 
ag^ti  possession  of  the  land.  It  appeared  only  that  he  bad 
a  liberty  of  shooting  over  the  land  for  a  few  months  in 
the  year*-  The  effect  of  Wallace's  evidence  was  to  shew 
the  possession  to  be  in  him,  for  he  took  die  grass  whidi 
was  part  of  the  profits  of  the  land  belonging  to  the 
crown.  But  assuming  that  the  plaintiff  had  an  actual 
possession,  it  is  necessary,  in  order  to  maintain  trespass, 
that  he  should  have  a  lawful  possession.  In  Dyson  v. 
G€lUkk{a\  the  plaintiff  had  lawful  possession  of  the 
bank  at  the  time  when  the  trespass  was  committed.  In 
Graham  v.  Peat  (&),  the  lease  was  originally  valid,  and 
was  defeated  by  matter  subsequent,  viz.  by  the  non- 
residence  of  the  rector,  but  in  this  case  the  supposed 
demise  by  the  crown  never  existed  in  point  of  law.  In 
Vinet^s  Abr.  tit  Prerog.  M.  b.  7*  it  is  laid  down,  that  no? 
thing  shall  pass  from  the  King  but  by  matter  of  record,aDd 
Br*  Prerog.  pi.  70.  is  cited ;  and  the  following  instances 
are  given  in  the  margin :  ^^  The  King  may  give  several 
things  without  writing,  and  yet  if  it  comes  in  ure  in  the 
law,  it  is  good  for  nothing.  Per  Brian  clearly,  Br. 
Prerog.  pi.  61.  citing  ^HLl.  But  Shelly  J.  was  pre- 
cise in  the  time  of  H.  8.,  that  it  is  a  good  gift  of  chattels 
moveable  without  writing,  as  of  a  horse,  &c.  ibid.  S.  P« 
Br.  Prerog.  pi.  70.,  citing  35  H.  8."  These  authorities 
shew  that  no  interest  in  land  can  pass  from  the  Kio^ 
except  by  matter  of  record.  The  same  rule  applies 
to  lands  in  the  county  Palatine  of  Lancaster^  diqf 
only  pass  under  the  seal  of  the  duchy,  {c)  And  Cb»- 
LdtL  7.,  and  Sir  Moile  Finch's  case  (^),  are  authoritiet 

(a)  5i7.  {•^.eOO.  (c)  4  Inst.  210.     i)yer,232. 

[b)  li?ail,S44.  Lutwych,  1233. 

{d)  S  Lun.  134. 

to 
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to  4b«#  tbal  there  csn  beaoUoant  bjr  iii£braiio^  ^^Am        18S8. 
ctotm,  bat  that  he  who  holdeth  over  ig  «a  iDfmder^ 
becMse  no  ladies  can  be  impiiled  to  the  king  £x  not 
eatering;  and  Gb.  XtM;  41.  b.  is  an  anthority  to  dieiri 
that  as  agaiost  the  kia^  them  shall  be  no  occupant^ 
because  null  am  tempiis  oocarrit  regi^  and  thcrsfcreno 
man  shall  gain  dieking's  land  by  pfiority  of  entry.  The 
Needwoai  forest  act  enables  His  Migesty  to  grant  leases^ 
provided  they  be  consistent  wild  the  1  Jlmu  st  1*  c.  7» 
s*  §•  Now,  that  section  reqpitres  that  upon  every  grant  of 
aUease  of  huids,  there  shall  be  reserved  a  reasonable- rem* 
not  being  under  the  third  pari  of  diie  elear  yMrfy  value 
of  each  lands,  &&»  and  that  sudi  rents  be  nuidepay^ 
aUe  to  His  Majesty.'*    In  this  cass^  there  was  a  mere 
nominftl  reot  reserved ;  andy  dwrefare^.  Am  demise  (if 
there  was  any).mn8t  be  void  witinn  the  proviskxis  of 
limt  atastnte.    Tben^  if  that  be  m^  the  phuntiff  was  ja 
mcva  intruder  upon  the  possession  of  the  crown,  and 
m  die  ease  in   4  Letm.  16^   and  ChdboU  ISB^   it 
was  dcsidedy  that    sudi   an  intruder  cannot   main« 
tain  tras^ass.     It  is  tme^  that  Joh$tsan  v.  Bdrreit  {a)j  is 
at  variance  with  that  case^  but  it  does  not  distinctly 
af^Mar  that  the  right  of  soil  belonged  to  the  king,  for 
it  is  not  stated  that  the  quay  was  erected  between  the 
high  and  low-water  nuurk.    Then»  the  esse  dted  firom 
the  year  book,  19  Ed.  4.  is  perfectly  consistent  with  the 
decision  in  Le&nard  and  Oodbolif  because  the  action 
wps  brought  for  a  trespass  committed  before  office 
foundy  dthoa^  after  the  lands  hud  vested  in  the  king 
bf  relation  from  the   death  of  the  tenant ;  and  the 
khi^  could  not  have  possession  until  office  found.  *  In 

(a)  Jtleyn,  10.  lU 

Vol.  IV,  Q  q  Bacan'% 
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1899/  Bactnth  Abr.  tit  Prenog.  £»  ?.»  it  is  laid  down  tbat  &i  aD 
cases  where  a-subject  sbaH  not  have  posffession  ia  deed  or 
in  law  without  entfy,  the  king  will  not  be  aititled  witbonl^ 


oflSoe  found  or  other  matter  of  record :  as  if  the  Idng^a 
tenant  alien  in  mortmain,  orwithoutlicence»or  if  the  king: 
chums  upon  a  forfeiture  or  1^  condition  broken,,  his  title 
mcBt  be  found  hj  office.  Or,  if  he  dahns  the  lands  of 
an  idiot  or  lunatic^  ftc,  the  person  ought  to  be  found  90 
idiot  or  lunatie,  &c,  by  office.  Now,  if^  in  the  case  in  the 
year  book,  the  reversioner  had  beena subject^  he  cocdd 
not  have  had  possession  without  entry,  and  if  so  the  king 
to  whom  the  land  had  escheated  codd  not  have  pos- 
session without  office.  In  Sir  MxnjU  FincK%  case(aX  ^ 
was  decided,  although  the  lease  there  was  void  for  the 
breachof  the  condition  by  non-payment  of  the  rent,  dial 
the  possession  of  the  land  was  not  resettled  in  the  queen 
witboutoffice;  and  although  the  office  did  not  make  the 
base  void,  which  was  void  before  for  the  non-payment 
of  the  rent,  yet  before  office  found  the  possession  was 
not  vested  in  the  queen,  for  before  office  found  the 
Court  could  not  award  process  against  such  a  lessee  .for 
his  continuing  the  possession  after  the  rent  behind,  and 
until  office  found  the  lessee  could  not  be  found  an  ifH 
truder.  This  is  an  authority  to  shew,  that,  although 
the  king  be  entitled  to  land  by  escheat  or  otherwise,  the 
possession  of  such  land  does  not  vest  in  the  king  until 
office  found,  and  that,  until  office  found,  the  right  of  pos- 
session remain^  in  the  party  who  held  under  the  king's 
tenant;  and,  consequently,  that  he  might  maintain  an 
action  for  an  injury  to  such  possession,  and  this  explains 
the'  case  in  Aleyn.    For  assuming  that  the  land  wher^ 

(a)  2  Uon.  143; 

the 
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the  quay  was  erected  beloDged  to  the  king  (which  does       l8Sf#' 

not  distinctly  appear)  he  could  not  have  possession  till 

office  found.    Co.  Litt  162.  shews,  if  a  lessee  at  will        ««««««_ 

dies  and  his  heir  enters,  the  lessor  may  before  entering 

have  trespass  against  him  or  a  stranger ;  and  in  GfWf 

▼•  Bearcrqfi  (a),  Bridgman  C.  J.  was  of  (pinion  that  a 

lease  at  will  bong  determined  by  the  death  <tf  the  lessee^ 

the  lessor  might  without  entry  maintain  trespass.    As* 

supiingc  therefore,  that  the  present  plaintiff  was  a  lessee 

at  will,,  the  right  to  bring  trespass  in  this  case  was  in  the 

crown  and  not  in  the  plaintiff.    IHobrqydJ.   Although 

the  crown  might  have  maintained  trespass,  it  does  not 

follow  that  the  present  plaintiff  may  not  idso»   There  are 

authorities  to  shew,  that  where  land  is  let  to  a  lesses 

at  wiUy  and  a  trespass  is  done  upon  the  land,  both.the 

lessor  and  lessee  may  maintain  trespass.  {b)2    But,  as^ 

suming  that  the  plaintiff  had  a  rightftd   pcN^sesskiii^ 

there  was  sufficient  evidence  for  the  jury  to  presume 

a  dedication  of  this  way  to  the  public,  for  it  appeared 

that  since  the  making  of  the  award,  the  pubUc  had     , 

always  uaed  the  way  over  the  dose* 

•    •    *    » •         • 

Baylet  J.  The  first  question  in' this  caise  i^  WNethet^ 
the  phintiff  had  any  actual  possession  of  the  land  where 
the  trespass  was  committed  ?  That  does  not  appear  to 
have  been  a  matter  of  dispute  at  the  trial,  and  certainly 
was  not  the  ground  upon  which  the  motion  for  a  new  « 

trial  wla  obtained.  .It  appears  to  me .  that  there  was 
atroi^  evidence  to  shew  that  there  was  actuid  possession 
in  the  plaintiff.  The  property  belonged  and  the 
timber  was  reserved  to  the  king;  but  every  descripdbn 

(a)  Carter,  66. 

(6l  Sep  Jerru't  Case  IJ^an.^^M.  Crown  auei  18S4.  P.  7.    9  MM 
Jib,  55U  L  46.  Com.  Dig.  Tret,  B.  2. 

Q  q  2  of 
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1825.        of  enjoyment  wiis  not  exercised  by  the  king^  or  by  mf 
'^      '        person  chimifig  Bnder  him.    The  pUuntiiF  peid  a  no- 

9gabut  minal  rent  of  twenty  shillings  a  year,  and  that  rent  nmst 
have  been  paid  for  something ;  and  it  most  have  been 
accepted  upon  the  principle  that,  even  if  there  was  not 
a  pro^r  species  of  conveyance  so  as  to  give  the  pkiotiff 
a  right  asi  against  the  crown,  he  was  entitled  to  have 
somethiag.  Now  what  was  the  land  capable  of  y idding  ? 
it  was  woodhnd,  with  rides  on  it,  and  there  was  a  con* 
•ideraUe  qoanti^  of  game  on  it ;  and,  therefore,  it  af- 
forded to  any  person  going  there  an  ofqnK>rtanitf  of 
killing  game.  The  plaintiff  himself  did  not  appear  to 
have  any  other  enjoyment  of  the  land  than  that  of 
Aooting  the  game ;  he  usoaHy  came  about  Aug9iU  and 
remained  til  November.  WaUaee  had  the  grass,  and  be 
tookit  by  ficence,  not  ftom  the  erow%  but  from-  die 
ifdaintifl^  and  that  licence  did  not  vest  the  poesesaion  in 
Wdttace^  bat  a  privily  oiily  which  the  plaustiff  had 
conferred  upon  him*  When^  therefore,  Watkice  took 
the  grasS)  he  took  it  as  the  representative  of  the  plain- 
tiff, and  that  was  a  pernancy  of  the  profits  by  the 
plaintiff.  If  the  learned  Judge  had  been  desired  to  put 
the  question  to  the  j  pry,  whether  there  was  or  was  not 
an  actual  possession  in  the  plaintiff,  he  could  not  with 
propriety  have  directed  them  to  conie  to  the  conclusion 
that  there  was  not  an  actual  possession. 
«  .,   I^  is.  insisted)  however,  in   tills  case,  that  although 

the  plaintiff  may  have  had  the  actual  possession^  yet 
ihit  land  being  crown  land,  and  there  not  being  any 
grant  by  matter  of  record,  and  the  rent  paid  being  leas 
^an  one  third  of  the  annual  value^  as  required  by  the 
statute  1  AnnCf  stat.  1.  c.  7.  s.  5.,  the  possession  was  not 
Buch  as  to  ennole  him  to  maintain  trespass  against  a 

wrong 
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Wrongdoer.     I  think  that  as  there  was  no  sudh gratit(         ISSf. 
as  the  stat.lifiin^,c.7.s.5.  laid  the  Neeimood  JPored        hIm» 
act  require,    the  plaintiff  had  no  legal  title  againat  ^^  ^gmui 
the  crown,  and  the  crown  might  at  any  time,  without 
notice^'  have  removed  him  from  that  possession  and  oo* 
capatton.     Then  it  becomes  a  question,  whetlier  ja  person 
having  the  actual  possession  of  crown  land  can  maintain 
trespass  against  a  mere  wrong  doer?  Generally  speakings 
actual  possession  is  sufficient  to  entitle  a  part^  to  maintaiil 
trespass  i^ainst  a  wrong  doer*    Thktls  established  by  a 
great  variety  of  cases.  Chambersv.  Donaldson  and  others^te) 
is  a  very  strong  audiority  iipon  this  point.     That  was^ 
trespass  for  breaking  and  entering  the  plaintWs  dWeliilig- 
hotise,  the  defendants  pleaded,  tbM  the  dweIlii^4ioi}8e. 
was  the  soil  and  ireehdld  of  A.  A,  and  that  they,  as  ki$ 
senfOMtSf  ami  iy  his  command^  broke  and  entered  th<^ 
spme.   The  plaintiff,  in  his  replication,  said  that  tfaby  did 

not  do  k  ^  Mff  command  of  A.  B*^  and  there  was'  a 

« 

demnzrelr  to  that  replication,  on  die  ground  that  the  plain* 
tiff  having  by  his  replication,  admitted  the  soil  and  freh* 
hold  to  be  in  another,  had  thereby  admitted  diat  he  had 
no  cause  of  action,  and  that  the  fact  whether  the  de- 
fendant Altered  by  the  command  of  the  other  or  not,  wad 
immaterial  and  not  traversable.  The  Court  decided  thdt 
«lthoog1i  upon  the  pleadings  it  must  be  taken,  that  the 
phiniSff  had  a  wrongful  possesstion;  as  against  the  person 
in  miiom  the  freehold  was,  yet  that  such  a  possession  musi 
x^btful,  and  sufficient  to  enable  the  plaintiff  to  miuntaiii' 
lTOfl|ia8S,  against  a  wrong  doer,  and  that  unless  the  defen- 
dants acted  under  the  author!^  of  the  person  in  whoiA' 

Qq  3  ^^ 
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18S5.       the  soil  and  fireefaold  vas  aUeg^d  to  be,  thqr  could  not 
jostiiy  comniittiiig  a  treBpa9s  against  any  person  id  the 

cgahui       actx^  pofisessioD  of  the  land.    But  a  distinction  has  been 

taken  between  land  belonging  to  a  common  persooy  and 

land  belonging  to  the  cix>wn;  and  if  that  distinc^on  be 

valid  in  point  of  law,  the  defendant  must  hand  the  benefit 

of  it  in  this  acticHi*    That  distinction  b  founded  QQ  the 

authority  of  a  case  very  loosely  reported,  in  4  I^eair 

nardf  184.,  and  GodbcU^  ISS.    Andenon  C.  J.  says,  ^^  If 

one  intrude   upon  the  possession   of  the  king^  aod 

another  man  entereth  upon  him,   he  shall  not  have 

any  action  of  trespass  ibr  that  entry;  for  that  be  who 

is  to  have  and  maintain  trespass,   ou^^t  to  have  a 

ffmemcn.    But  in  such  case  he  hath  nd  a  postesuom^ 

Ibr  every  intruder  shall  answer  to  ^e  lung  for  his 

whole  time,  and  every  Intrusion  supposeth  the  posses- 

sion  to  be  in  the  king.''    Now  the  words   *^  another 

man  entereth*  uppn  him,''  I  apprehend  to  mean,  that 

anojdier  intruded,   and  ousted   the   person    originally 

in  possession.     In  that  case  *  the  right  of  possession 

would  remai;^  in  the  jcrown.     Suppose,   for  instance^ 

A»  being  an  intruder  enters,  and  B*  afterwards  intrudes, 

and  excludes  A.    A.  brings  trespass  against  B.    A» 

cannot  maintain  this  action,  because  during  the  whole 

of  the  time  the  possession  was  not  legally  and  pipperly 

in  A.  or  B.,  but  the  right  of  possession,  djuring  the 

whole  time,  was  in  the  crown.    The  crown  would  have 

a  right  tp  .call  upon  A.  for  the  profits  for  that  time  during 

which  he  had  been  in  possession,  and  on  B.  for  the  same^ 

during  the  time  he  had  been  in  possession ;  and,  therefore^ 

A.  cannot  call  upon  B.  for  any  part  of  those  profits.  The 

report  goes  on  to  say  that  Pmam  doubted^  and  Rhodes  J. 

said 
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said  and  vouched,  19  £.4.  2  PL  5.,  to  be,  that  be  can*-        1325; 
not  in  such  case  say,  in  an  action  of  trespass,  quare       -. 
dausum  simm  /regit.     The  case  from  1  9.jB.  4.  referred        <t5«««<     y 
to  by  Modes  J.,  when  examined,  explains  the  meaning 
of  the  language  in  Leonard  and  GodbdH^  ^^  That  every  * 
intruder  shall  answer  to  the  king  for  his  whole  time."  It 
was  trespass  for  breaking  and  entering  the  plaintiff's  dose, 
taking  his  grass,  and  cutting  his  trees.     It  was,  there- 
fore, an  action  brought  against  the  defendant  for  taking 
the  profits  of  the  land.    The  ddendant  pleaded,  that  h^ 
fore  the  day  of  the  trespass  a  commission  issued  from  die 
exchequer,  directed  to  the  escheator  of  the  coun^  of  Suf^ 
fMf  to  enquire  of  all  manner  of  lands  and  tenements,  &c.; 
end  before  the  escheator  in  the  same  county  it  was  found 
that  one  John  B.  held  the  same  land  of  the  king,  &c.,  and 
died  without  heir,  wherefore  the  jcing  entered^  &c.   Judg- 
ment, &c     Vavisor  {a).    **  This  is  no  plea,  for  notwith- 
standing that  the  king  has  cause  to  have  all  manner  of 
issues  afild  profits  issuing  out  of,  &c.,  yet  this  shall  not 
excuse  him  who  did  the  trespass ;  as,  in  like  case,  if  a 
stranger  take  certain  goods   (which  I  have)  out  of  my 
possession,  and  be  whose  property  they  are  release  to 
the  stranger,   still  I   shall  have  an  action  of  trespass 
against  him  for  the  taking,  &c.,  and  yet  he  shall  have 
the  goods."  Townsend.     *^  The  contrary  appears  to  me, 
for  I  ^prebend  when  the  king  is  entitled  to  have  any 
land,  he  shall  be  answered  for  the  issues  and  profits  from 
the  first  day  of  his  title  to  the  day  of  ofiice  found,  and 
that  every  man  shall  answer  for  his  time,  namely,  each 
of  those  who  occupied  for  the  time  of  his  occupation^ 

(a)  Vavuor  and  Toumtend  were  made  Sergeaatstn  18  Eduh4, 

Q  q  4  Thep, 
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1826.        Then^  if  he  who  shall  have  the  administration  and  oc# 
^  cupation  of  such  lands  shall  have  no  action,  in  this  cas^f 

agahui  it  shall  be  that  he  account  for  die  issues  (arising  dmiiM 
his  occupation),  and  yet  the  defisndant  have  them,  whidi 
would  be  nnreasonabW  CAoke.{a)  ^For  such  tlanga 
as  arise  from  the  land,  the  action  by  this  office  found  i^ 
clearly  gone ;  but  for  such  things  as  do  not  arise  from 
the  land,  as  for  entering  the  land  and  breaking  the  hedgesi 
or  for  the  taking  of  any  chsittel,  in  this  case  the  acdon  is 
not  gone  by  the  office  and  seizure  for  the  king;  but 
where  the  action  is  brought  for  things  which  arise  froa 
the  land,  as  for  cutting  grass  and  the  like»  there,  when 
the  office  is  found  for  the  king,  all  actions  are  gone  for 
ever,  for  he  shall  not  answer  for  those  matters;  bat 
this  person  shall  answer  for  the  time ;  wherefore^  tu*** 
The  decision  then  in  that  case  was,  that  trespass  was  not 
maintainable  by  one  intruder  against  the  other  to  recovor 
the  profits  of  the  land,  because  each  of  them  was  liabk 
(o  account  to  the  crown  for  all  profits  arimng  during  the 
period  of  his  occupation,  but  that  the  action  was  main* 
tainable  by  the  first  intruder  against  the  second  to  re« 
cover  a  compensation  for  an  injury  to  the  possession,  not 
in  any  way  a£Fecting  the  profits  of  the  land.  That  case, 
therefore,  does  not  warrant  the  position  for  which  it 
was  stated  by  Ehodes  3.  It  had  been  found  by 
office  that  the  lands  belonged  to  the  king,  and  all 
the  profits  belonged  to  the  king  firom  the  death  of 
his  tenant.  The  plainti£^  therefore,  not  oply  had  a 
wrongful  possession,  but  the  king,  by  entering^  shewoA 
that  he  meant  to  treat  the  possession  as  wrongful.     Tho 

(a)  'It  appeanf tfiat  dolv  wm  it  this  tiine  a  Judgeof  C.17.»  Bnm 
being  Chief  Justice.     SntBro.  ^6>w  Tftipa9h  pi*  9^*958,959. 

plaintiff 
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plaintiff  could  have  no  right  to  recover  the  profits  of  the        lS25m 
land,  but  the  king  would  be  entitled  to  than.    But  still        :^]uimi 
it  was  held  that,  notwithstanding  he  had  a  wrongful  chaeubwoewi. 
possession    as    against   the  kin^   he  might  maintain 
trespass  a^gainst  a  wrong  doer.    There  is  a  subsequent 
case  of  Johnson  \.  Barrett  {a\  which  is  at  variance' with 
the  docti*ine  laid  down  in  Leonard  and  Godbolt.    It  was 
an  action  of  trespass  for  carrying  away  soil  and  timber. 
The  question  arose  upon  a  quay  that  was  'erected  at 
Yarmouth^  .and  destroyed  by  the  bailiffis  and  burgesses 
of  the  town.     There  was  a  difierence  of  opinion  on  the 
bench,  whether,  if  it  were  erected  between,  the  high-watar 
mark  and  low-water  mark,  it  belonged  to  him  who  had 
the  adjoining  land,  or  to  the  king  ?  But  it  was  agreed  that 
an  intruder  upon  the  king's  possession  might  have  an 
action  of  trespass  against  a  stranger,  but  that  he  could 
not  make  a  lease  whereupon  the  lessee  might  maintain 
an  ejectione  firmas.    Now  that  is  an  authority  to  shew 
that  an  intruder  may  have  a  possession  sufficient  to 
enable  him  to  maintain  an  action  against  a  person  who 
does  an  injury  to  that  possession,  but  that  he  cannot 
maintain  any  action  in  which  it  would  be  necessary  to 
prove  title.     Apply  that  doctrine  to  this  case:    the 
plaintiff  had  no  title  to  enable  him  to  maintain  an  eject- 
ment, because  he  had  not  a  l^al  conveyance  from  the 
crown ;  but  still,  according  to  the  authority  in  Meyn^ 
he  would  be  entitled,  by  reason  of  his  actual  possession^ 
to  maintain  trespass  against  a  wrong  doer.     These  are 
certainly  conflicting  authorities;  but  the  c^se  in  Meyn 
is  later  in  point  of  time  than  that  in  Leonard;  and  I 
think  that  the  rule  laid  down  in  Aleyn  is  more  reaspnable^ 

(•)  JUjfntXOfW. 

because 
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lB9fU        beeattse  it  is  better  calcalated  to  prcTent  wrongfol  txeih 

•  ^  passes  than  that  of  the  former  case.    It  is  usefbl  that  the 

»im9i        party  whom  the  king  allows  to  4iave  the  actual  possesmn 

lihould  be  at  liber^  to  call  to  account  individuals  who 

commit  trespasses  on   the  land,  rather  thaa  that  the 

crown  should  be  driyen  to  its  prerogative  process,  to 

punbh  minute  trespasses. 

But  assuming  that  the  doctrine  in  4  Leonard  lS4f^  k 

correct  in  point  ct  law  as  applied  to  intruders,  then 

the  question  arises,  whether  the  plaintiff  comes  within 

the  character  of  an  intruder.    It  seems  to  me  that  he 

does  not    I  consider  an  intruder  to  be  not  merdy  a 

person  who  comes  in  without  any  l^al  sanction  fitun  the 

crown,  but  one  who  comes  in,  if  not  against  the  will,  at 

• 

'  least  without  the  knowledge  of  the  crown.  Here  the 
(daintiff  was  in  the  actqal  possession  with  the  consent 
and  concurrence  of  the  crown.  It  seems  to  me,  that  if 
an  information  had  been  filed  against  him  as  an  intruder, 
it  would  have  been  a  good  answer  in  point  of  law,  for 
him  to  shew,  that  by  licence  fit>m  the  crown,  he  was  ia 
possession  and  in  the  actual  occupation  of  the  land. 
There  is  a  material  distincUon  between  what  is  ess^itial 
to  foe  done  to  convey  a  title  from  the  crown,  so  as  to 

^  take  away  its  right,  and  what  is  necessary  to  be  done  to 
confer  a  privilege  so  as  to  prevent  a  party  exercising  that 
privilege  from  being  a  wrong  doer.  A  tide  to  crown  land 
can  only  be  acquired  by  matter  of  record,  but  the  crown 
may  by  parol  confer  privileges  so  as  to  take  away  ftom 
itself  the  power  of  treating  the  party  exercising  the  pri» 
vilege  as  a  wrong  doer.  A  corporation  can  only  grant  3>y 
deed,  yet  there  are  many  things  which  a  corporation  hat 

power  to  do  otherwise  than  by  deed.    It  may  appoint  a 

16  baflMT 
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bailiff,  and  do  odier  acts  of  the  like  nature^  It  appears  1895; 
to  mcy  then,  that  the  plaintiff  was  in  the  actual  posses-  uT^ 
sion  of  the  land,  and  notwithstanding  the  authorities 
cited  from  Leonard  and  GodboU^  I  am  of  opinion,  that 
actual  possession  of  crown  land,  widi  the  •consent  of  the 
crown,  is  sufficient  to  entitle  the  party  postmng  it  to 
maintain  trespass  against  persons  who*have  no  tide  at  aH, 
and  who  are  mere  wrong  doers. 

The  only  remaining  question  is,  whether  tiiere  was 

sufficient  evidence  to  shew,  that  this  was  a  public  foot** 

way,  at  the  time  when  the  ^action  was  commenced. 

By  the  enclosure  act,  whidi  passed  in  1805,  all  roads 

which  had  previously  existed  were  to  be  discontinued, 

tmless  the  commissioners  otherwise  directed  by  their 

award.    Now,  there  was  no  such  prolusion  in  the  award' 

as  to  this  foot-path;  but  it  appeared,  that  since  1805 

it  liad  been  used   by  the  public,  and  it  was  argued, 

that  such  user  was  sufficient  to  warrant  a  court  of  law 

in  fafoldiog  it  to  be  a  public  road.^    But  the  right  of  soU 

is  in  the  crown,  and  this  cannot  be  a  public  way  by 

<ledication,  unless  there  be  some  evidence  to  shew,  that 

the    owner   has  consented    to   such  user.      Wood  t» 

Veal\a\   is  an  express   authority  to  shew    that  the 

^consent    of  the  lessee  is  not  sufficient  for  that   pur« 

JXM^  because  it  cannot  bind  the  owner  of  the  inherit^ 

^Qce.    It  was  there  held,  that  the  owner  of  the  fee  when 

^be  lease  expired,  had  a  right  to  prevent  the  public  from 

gomg  along  the  road,  notwithstanding  it  had  been  used 

by  the  public  during  the  term.  Besides,  I  think  also,  that 

<i)ere  was  not  sufficient  evidence  to  warrant  a  conclusion^ 

.^at  this  road  was  used  with  the  consent  of  any  penoa 

(a)  5B,^J,  454, 

in 
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1825^        in  the  Qccapatkm  of  the  land.    Upon  the  wboie»  Aet^ 


HAMn% 


fiire^  I  am  of  opinion)  that  tba  rule  for  a  new 
to  be  discfaaiged. 


HoLBOYn  J.  After  the  veiy  clear  exposition  of  the 
taw  .i^pplicaj^  to  this  subject  by  my  brother  Bt^fiq^ 
and  the  comments  ^ich  he  has  made  on  the  f|ifir- 
ent  cases,  it  will  not  be  necessary  .for  me  to  give 
my  qpinkm  at  any  length*  I  agree  that  the  pifin* 
tiff  took  no  legal  estate  from  the  crown,  becaosa 
the  provisions  of  the  statute  1  Arm.  c.  7.  4*  5.  have 
not  been  oomplied  with,  and  be  could  not,  thensfoi% 
maintain  an  action  of  qectment,  because  he  coold  not 
make  any  lease  to  vest  an  interest  in  the  nominal  pUui* 
tUL  The  action  of  qectment,  and  the  acticm  of  trosr 
paas  are  very  different  in  their  nature.  It  is  clearl| 
established  with  respect  to  private  property,  that  ties* 
pass  may  be  brou^t  by  a  person  in  the  actual  pos- 
session against  a  wrong  doer,  or  a  person  who  has  no 
righttoent^upontheJand^or  to  do  any  act  which  is  an 
injury  to  the  actual  possession.  And,  although  there  ap* 
pears  to  be  some  difierence  between  the  circumstances  of 
the  case  in  Jlejph  and  that  in  4  Lecnardj  18i,  inaamnck 
as  in  the  former  there  may  be  ground  for  saying  that  di^ 
qK>wn  was  not  entitled  to  possession  of  the  land  until 
office  found,  I  think  that  the  latter  case  expUdned  as  it  if 
by  the  case  in  the  year  book,  \9Ed.  4«,  shews  that  ^ 
same  rule  of  law  applies  to  an  intruder  upon  the  poanpv 

sion  of  the  crown,  as  to  a  person  wrongfully  in  the  poof^H 
ssbn  of  private  property  •  If  the  crown  had  treated]^ 
plaintiff  as  aq  intruder,  and  had  proceeded  against  him  Ni 
a  person  in  the  wrongful  occupation  of  the  land,  that  m^t 
have  made  it  a  very  different  case ;  but  so  for  from  any 

18  thing 
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thing  of  thar  Und  lumng  taken  pboi^  i1m  bbnpatkm  l8tSL 
ky  the  {4ainti£r  appears  to  have  been  by  the  pemiaBiim 
<if  the  croirn.  That  permimaD  was  not  student  taveat 
in  ham  the  legal  iolereat  in  the  khd.  Aa  belfPseMi  the 
erown  and  the  plaintiff,  the  right  of  possession  waa  not 
fallen  nmaj  fifooi  the  crown,  as  it  would  h^ve  befOftif  the 
ownerofthehmdhad  been  a  private  person.  Theptorol 
deniiae then  wonld  hove  crated  atenaneyfiom  yeivto 
yeai^  OP  a  ienanoy  at  wilL  Qutj  althoagh  that  fa  nota6 
iaa  to  land  b^onging  to  the  crown,  yet,  I  thinks  the  ae^ 
tnU  oocDpntbn  of  crown  hind, '  and  enjoymeilt  dFAt 
paofita,  dofs,  as  between  the  peitolitn  ioch  enjoyoMnt 
nnd  possession  and  a  mer^  atningfef^  ooiistitiite  a  f^t 
wiidi  entitles  the  former  to  BMtntaito  treflpats  dgatot 
fny  perwm  commg  to  deprive  hinf  ef  any  ciF  tb6^  fihiils 
of  thai  possession.  The  doetrihe  laid  d&mi  in  tile  fMt 
in  Letmard  is  consistent  with  the  principles  which  fllis^ 
▼ailed  in  earlier  times.  According  to  the  old  rule  it  was  an 
asUmerlb  an  aGtkm  of  treqiasa  broughtagainst s^vmbg- 
dder  jfar  tfie  defendant  to  shew  that  the  r^  0f  soO  wntftl 
m  third  person.  For,  although  it  waanecessary  A>r aidtf- 
infdantto  al^ge  in  his  plea  that  he  entered  by  the  eom*^ 
loand  cf  fSae  owner  of  the  soil,  the  (daintiff  was-  not  at 
libeely  to  taaverse  the  command.  But  that  doctrine  has 
feeaatMfenrnled  by  later  casea.  The  hm  tio#  is,  that  an 
entry  te  the  possession  of  anotlMr  cannot  be  jiiiMifiad^  un» 
Isaa  it  be  made  by  the  authority  of  a  penMm  in  whom  Ae 
ii|^.of  soilis  Tested.  So^inthiscaas^diequeBtutowaa 
oiM  wheth^  the  phuntiff  had  a  leg^  tide  to  the  kttd,  btit 
msMlniing  that  he  could  not  retain  the  :actual  poslMiloa 
^gainat  the  csown,  the  qiestion  wiis^  whether  he  wis 
Mrttledto  duit  possession  against  a  third  persM,  ai^  the 
'.  ,  .  .4  crown 
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IBS8*        crown  did  not  tfeat  hoift  as  a  wrong  doer.    Althongb 
hfii  could  not  retidtt  lii'e  possession  aguhst  the  king,  I 


^g^Aui        think  he  mitty  maintain  trespass  against  a  wrong  doer, 
bat   even   i^iainst   him    he    cannot    maintain    epect* 

mw^'  < 

It  appears  to  tnef  that  the  payment  of  the  reni;  tfa^ 
exercise  of  the  privilege  of  shooting  over  theland^  andthe 
actual  cuttmg  of  the  grass  by  the  phiintiff's  pevmissioB, 
was  sufficient  evidence  to  go  to  the  juvy<,  and  for  them 
to  find  that  die  plaintiff  was  in  the  actual  possession  ef 
all  but  the  trees.  The  actual  taking  of  the  grass  ^  tqr 
WoUace  did  not  divest  the  plaintiff  of  his  possessioa^ 
because  the  former  took  it  not  in  his  own  rights  bot 
by  permission  of  the  plainti£^  and  retained  it  only  by 
his  permission.  I  think  thare  is^  no  pretence  for  saying 
that  tfa^re  was  any  dedication  of  the  way  to  tfe 
publico  •    ,  A 

JLiiTTiJsnAtB  J«  I  am  of  the  same  opinion.  Genendly 
speaking,  trespass  may  be  maintained  by  a  person  in*  Ae 
actoal  possession  of  land  against  a  wrong  doer,  eftt 
where  that  po6sessi<m  may  be  wrpngfiil';ar  i^ainst  alimd 
person.  If  a  tenant  hold  over  after  the  expiration'  of 
Us.  lease,  or  incur  a  forfeiture  by  ccmmitting  wttrte^  or 
Otherwise;  tbe^  lamflord  would  have  a  right  to  eiiler^a&2 
as  against  him  die  tenant  would  have  no  right  of  po»-> 
session ;  yet  if  the  landlord  permitted  him  to  oontmue  in 
tl^actiial  possessicm^  he  might  maintain  trespass  agamst 
any  person  entering  jopcm  him^  not  having  a  better  tide 
than  himself.  A  party,  therefore^  may  be  in  such  a  sita* 
ation,  that  he  may  be  turned  out  himself^  by  a  penson 
having  a  better  titles  but  not  by  a  struiger.     Graham 

V.  Peai 
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▼•  Peat  (a)   is  a  very  strong  case  upon  Uik  subject         18S5. 
There  the  plaintiff  was  in  possession  of  glebe  land«  under 


a  lease  which  bad  become  void  by  the  non-residence  of  ^   fogamu 

CaAEUSWOETVi 

the  rector,  and  it  was  held^  that  after  the  lease  had. 
become  void,  the  lessee  had  a  sufficient  possession  to 
enable  him  to  maintain  trespass  against  a  ni^ng  doer; 
and  the  rector  who  had  rendered  this  lease  void  by 
bis  own  non-residence,  afterwards  recovered  posses- 
sion of  the  land  in  ejectment,  FrogmorUm  d.  Fleming  v. 
ScoU.{b)  That  is  a  direct  authority  to  shew  that  a 
party  having  no  title  as  against  his  landlord,  may  still 
maintain  trespass  against  a  wrong  doer.  The  case  in 
^  Leonard  IS^.^  which  is  very  loosely  reported,  is  the 
only  authority  for  the  position,  that  an  intruder  on  the 
possession  of  the  crown  cannot  maintain  trefpass,  but 
that  probably  was  considered  to  be  new  law,  for  one  of 
the  judges  did  not  agree  to  the  decision,  and  it  was  sub- 
sequently overruled  by  the  case  o(  Johnson  v.  Barreii,  al- 
though, perhaps,  that  case  may  more  properly  apply 
where  office  is  necessary  to  entitle  the  crown  to  possession. 
I,  however,  cannot  consider  that  a  person  who  is  in  pos- 
session of  land  by  permission  of  the  crown,  although 
without  title,  is  an  intruder.  The  plaintiff  here  does  not 
claim  under  the  crown  any  interest  for  life,  or  for  years; 
he  merely  claims  the  actual  possession.  Perhaps  the 
crown  might  call  upon  him  to  account  for  the  whole  pro- 
fits which  he  has  received  from  the  land ;  but  it  does  nhl 
therefore  follow  that  he  may  not  have  as  much  right  to 
maintain  an  action  against  a  wrong  doer,  as  the  plaintiff 
in  Grahamy.Peal(c)y  for  there  the  rector  afterwards  re- 

(a)  I  East,  244.  (fi)  2  East,  467.  {c)  I  East,  244. 

covered 
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ISMm       oofered  the  premues  in  gectment,  and  was,  of  conne,  en- 
tided  to  the  pn^ts  of  the  land.    I  am,  therefore^  of  opi- 


•gakui  •■  nion,  that  80  long  as  the  plaintiff  had  the  land  by  liooioe 
from  the  c^wn,  he  had  a  sufficient  possession  to  enaUe 
him  to  maintain  trespass  against  a  wrong  doer.  I  also 
think  that  there  was  sufficient  evidence  for  the  jury  to  find 
that  he  wasin  the  actual  occupation  of  theland,  and  that 
there  ^ras  no  proof  of  a  dedication  of  the  way  to  the  public 
The  imle  for  a  new  trial  must,  therefore,  be  discharged. 

Rule  disdiarged. 


Wrioht  against  Coubt  and  Others. 

■  ■   • 

AeouttMtm^    'pRESPASS  and  fiOse  imprisonment.    The  declaration 

retting  a  man        *JL 

on  nui^cion  of  alWed  that  the  defendants  on  the  Sd  of  Ifaoember 

lUonj  mvak  tak«    * 

faimbdbrea  1824,  assaulted  and  imprisoned  the  plaintiff  upon  an 

ou^iMd  as  unfounded  charge  of  felony,  and  kept  him  so  imprisoned 

J^"  ^T"  till  the  6th  of  November^  when  they  handcuffed  him  and 

jtt^^»r\'d^  took  him  before  a  justice,  and  there  again  imprisoned 

^mi^n^^  him  for  12 hours.    Plea  first,  not  guilty;  secondly,  as 

^•t  ^^P^  jto  the  assaulting  and  imprisoning  the  plaintiff  ibr  the 

had  been  itolan  space  of  time  in  the  declaration  first  mentioned,  and 

might  have  an 

opporttmity  of  afterwjards  handcuffing  him,  and  taking  him  before  a 

witnenes  and  jfistice^  and  imprisoning  him  there  for  the  time  secondly 

to^nim  the  mentioned  in  the  declaration,  defendants  said,  that  a 

badon demimr.  -^^^7  ^^  ^^^^  committed  in  the  warehouse  of  one 

^i^^ie^ot  i^^*^'  the  plea  then  stated  circumstances  firom  whk^ 

i^^  ^^^'  diey  suspected  that  plaintiff  was  concerned  in  the  fidooyy 

nnieie  he  has  wherefore  Court  being  a  constable^  and  the  others  as  Ui 

aUemptad  to  ' 

«tcape»  or  unlen 

h  be  neanofy  in  o«l«r  to  pRvent  bit  doing  sot 
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^Assistants  took  piaintifF  and  imprisoned  him  for  the  space        1S35. 
of  time  in  the  declaration  mentioned  in  that  behalf,  in       \^,janT 
order  to  carry  him  before  a  justice,  the  same  being  a         ^**^ 
reasonable  time  for  that  purpose  and  for  the  purpose  of 
informing  Clarke  of  the  apprehension  of  the  plaintiiT 
upon  such  suspicion,  and  for  the  purpose  of  enabling 
Clarke  to  procure  the  necessary  evidence,  and  collect  the 
necessary  witnesses,  to  prove  the  facts  of  the  said  felonious 
stealing,  Sec, ;  and  the  defendants  further  said,  that  on 
the  said  6th  of  November  they  handcuffed  plaintiff  as  in 
the  declaration  mentioned,   in   order  to  prevent  his 
escape,  and  took  him  so  handcuffed  before  a  justice,  to 
be  then  and  there  interrogated  and  examined  touching 
the  said  felony,  and  the  justice  directed  him  to  be  de- 
tained for  further  examination;   wherefore  defendants 
again  imprisoned  him  for  the  space  of  time  in  the  de- 
claration in  that  behalf  mentioned.    There  were  other 
pleas  similar  in  substance.    Demurrer  and  joinder. 

CuroDQod  in  support  of  the  demurrer  contended,  that 
the  causes  of  suspicion  mentioned  in  the  plea  were  in- 
sufficient 

Oldnall  Bussell  contra,  contended  that  they  were 
reasonable  grounds  of  suspicion,  and,  therefore,  a  justi- 
fication  to  the  constable  and  his  assistants. 

Per  Curiam.  The  plaintiff  alleges  that  he  was  im- 
prisoned for  three  days,  and  tlie  first  special  plea  ad- 
mits that  he  was  imprisoned  for  that  space  of  Vme 
before  he  was  taken  to  the  magistrate  for  examination, 
and  avers  that  it  was  a  reasonable  time  for  that  purpose, 
and  for  enabling  Clarke  to  collect  and  bring  his  witnesses 
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WaioHT 

CgfUHSi 

.  Covet. 


to  pix>ve  the  feloay.    But  it  is  tbe  dutj  of  a  penaD 
arresting  any  one  on  suspicion  of  felpny  to  take  hiio 
before  a  justice  as  soon  as  he  reasonably  can  (a),  and  the 
law  gives  no  authority  even  to  a  justice  to  detain  a'perscm 
suspected,  but  for  a  reasonable  time  till  he  may  be  ex- 
amined, (i)    The  justice  might  have  been  josufiiad  iQ 
ordering  this  plaintiff  to  be  detained  until  Clarke  could 
bring  his  witnesses,  but  it  is  clear  that  the  d^figodaoty 
hfid  no  auUiority  to  detain  him  without  siich  order. 
The  defendants  have  also   justified    handcuffing  tbe 
plaintiff  in  order  to  prevent  his  escape,  but  they  do  net 
aver  that  it  was  necessary  for  that  purpose  or  that  he 
had  attempted  to  escape.    For  these  reasons  tbe  special 
plea  is  insufficient,  and  judgment  must  be  given  in  fitver 

of  the  plaintiff. 

Judgment  for  the  plaintiff. 


(a)  Cum*  Dig,  Imprisoiiment,  H.  4. 


{h)  Ik.U.8. 


The  King  against  Montague  and  Olhqrs. 

INDICTMENT  for  cutting  a  trench  across  a  common 
and  ancient  King's  highway,  leading  from  the  parish 
of  Hooj  in  the  county  of -&;/^,  unto  and  through  the 
parish  o(  Stoke  in  the  county  aforesaid,  and  tlience  unto 
and  into  the  parish  of  Saini  James  in  the  Isle  qfOmih 
in  the  said  county,  used  for  all  the  King's  subjects  with 
^T^^vI^T-   ^^*^^^»  ^^^^  ^"^  carriages,  &c.     Plea,  not  guilty.    At 

cumttancct  by 

Gommiisionen  of  sewera,  or  by  natural  causea,  sucb  as  the  recess  of  the  sen  or  mi  pomm^ 
Jauon  of  mud,  Ac,  and  where  a  public  road  obstructing  a  channel  (once  naYicabl*)'^ 
existed  for  so  long  a  time  that  the  state  of  the  channel  i^t  the  time  when  the  ?oiid%»  wmh 
cannot  be  proved ;  in  favor  of  the  existing  state  of  things  it  must  be  (Jresumcd  that  the  lUht 
or  navigation  was  exdnguished  in  one  of  the  modes  before  mentioned,  and  tlie  WMid   "^ 

I.*"^*"  •*  *  nuisance  to  that  navigation. 

Every  crcwk  or  river  into  whidi  the  tide  flows  Ss  not  on  4hat  account  ..<r..vH« 
Bavigable  channel,  although  sufficiently  large  for  that  purpose,  per  Batftei/  J. 

the 


A  public  right 
of  navigation 
in  a  river  or 
creek  may  be 
extinguished 
either  by  an 
act  of  parlia- 
ment or  writ 
of  ad  quod 
damnum  and 
inquisition 
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the  tml  before  Graham  B.  at  tbe  Stirrey  summer  assizes,        IMS. 
I924f,  (the  indictment  having  been  removed  into  that 

ABB  Jvllfftt 

county  for  trial  by  rule  of  this  court)  it  appeared  in  cvi-  ^^  agamsi 
dence  that  the  road  in  question  was  an  embankment 
across  Yantlet  Creekj  which  runs  on  the  west  side  of  the 
Ide  ofGrain^  and  unites  the  Thames  and  the  Medaxy. 
The  defendants  cut  down  the  embankment  by  order  of 
the  corporation  of  London^  who  contended  that  Yantlet 
was  a  public  navigable  stream,  and  that  the  road  im- 
properly obstructed  it.  It  was  proved  that  from  time 
to  time  during  the  last -20  years  the  road  had  been 
raised  by  the  inhabitants  of  Stoke  and  Gram^  and  had 
during  all  that  time  been  made  so  high  that  no  boats 
could  pass  over  it  at  any  time,  but  for  SO  or  40  years 
preceding,  light  boats  drawing  but  little  water  had  oc- 
casionally been  able  to  pass  over  for  half  an  hour  before 
and  after  high  water,  and  several  instances  of  thehr  hav- 
ii^  done  so  were  spoken  to  by  the  witnesses.  When 
the  embankment  or  road  had  been  removed,  the  remains 
of  an  andent  bridge  were  discovered;  it  appeared  to 
have  been  of  considerable  dimensions  both  in  height 
and  width,  but  no  evidence  could  be  adduced  as  to  the 
time  when  it  was  erected,  or  when  it  fell  to  decay,  nor, 
to  shew  for  what  purpose  it  was  built,  whether  for  the 
purposes  of  the  navigation  of  the  creek,  or  merely  to 
support  the  road  from  Stoke  to  the  Ide  of  Grain*  But 
it  was  contended  for  the  defendants  that  the  size  of  the 
ordi  being  sufficient  for  navigation,  and  greater  than 
was  necessary  for  the  purposes  of  the  road,  it  must  be 
presumed  to  have  been  so  constructed  in  order  that  it 
might  not  impede  an  esdsting  navigation ;  and  that  if 
there  had  at  any  time  been  a  public  navigation  through 
the  creek,  it  could  not  be  legally  put  an  end  to  without 

R  r  2  an 
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1825.        an  act  of  Parliament.     The  learned  judge  in  summing 
-.^  J-  up  assumed  that  there  had  been  a  public  navigation 

against  tliTough  the  crcck,  but  said  it  was  probable  that  it  had 
been  obstructed  by  a  natural  deposit  of  silt  and  mudt 
and  that  the  bridge  might,  on  that  account,  have  been 
suffered  to  go  to  decay,  and  the  causeway  made  in  lieu 
of  it«  That  the  only  evidence  of  actual  navigaUon  was 
by  very  small  boats  at  certain  periods  of  the  Ude,  and 
that  the  defendants  could  not  at  all  events  justify  cutting 
away  the  embankment  more  than  was  necessary  to  op^ 
the  navigation  to  such  boats  to  the  extent  spoken  of  by 
the  witnesses.  The  jury  having  found  the  defendants 
guilty, 

Crumet/f  in  Michaelmas  term,  obtained  a  rule  nisi  tor 
a  new  trial,  upon  the  ground  tliat  the  learned  Judge 
ought  to  have  left  it  to  the  jury  to  say  whetlier  there 
had  been  anciently  a  public  navigation  through  Yantid 
creek,  and  should  have  told  them  that  such  a  navigation 
could  be  put  an  end  to  by  an  act  of  parliament  alone, 
according  to  the  doctrine  laid  down  by  Holroyd  J.  in 
Vooght  V.  IVinch.  {a) 

Marryat  (with  whom  were  D.  Pollock  and  flWfl 
•shewed  cause,  and  Gurney,  the  Recorder  of  Londaih 
the  Common  Serjeant^  BoUandj  Tindalj  LaWf  and  jM^ 
Aouse  supported  the  rule.  The  case  was  very  elabor^ 
ately  argued.  On  the  one  hand  it  was  contended  that 
ihe  evidence  did  not  prove  that  a  public  navigation  had 
ever  existed  in  the  creek ;  on  the  other,  that  there  wai 
sufficient  evidence  in  that  respect,  and  that  it  should 
iiave  been  left  to  the  jury  to  decide  upon  it. 

(a)  eir.  1-^,670. 

Baylbt 
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Bayley  J.    I  am  of  opinion  Uiat  there  ought  not  to        1825. 
be  a  new  trial  in  this  case.     It  has  been  urged  that  it      The  Kism 
ou^ht  to  have  been  left  to  the  jury  to  decide  whether    .,  <««'«« 
there  had  or  bad  not  been  a  public  navigation  through 
Yantlet  creek ;  but  the  learned]  Judge  appears  to  have 
put  the  case  even  more  favorably  for  tlie  defendants,  for 
the  whole  of  his  summing  up.  was  founded  upon  a  sup- 
position, that  at  some  far  distant  period  there  was  such 
a  navigation.     Even  if  there  had  been  a  defect  in  the 
direction  in  that  respect,  we  ought  not  to  grant  a  new- 
trial,  if  we  are  satisfied  upon  the  evidence  either  that 
there  never  was  a  public  navigation,  or  that  it  had  been 
legally  put  an  end  to.     It  was  for  the  defendant  to  make 
out  tiiat  there  once  was  a  public  navigation.  Now  it  does* 
not  necessarily  follow,  because  the  tide  flows  and  re- 
flows  in  any  particular  place,  that  it  is  therefore  a  public 
navigaUon,  although  of  sufficient  size.     In  The  Mayor 
of  Lynnw.  Tuma{a)^  which  was  error  from  the  Com- 
mon Pleas,  it  appeared  that  Turner  brought  case  against 
the  corporation  of  Lynn  for  not  repairing  and  cleansing- 
a  certain  creek  or  fleet,  called  Dowshill  Fleet,  into  which 
the  tide  of  the  sea  was  accustomed  to  flow  and  reflow, 
as  from  time  immemorial  they  had  been  used,  whereby 
the  sea  was  prevented  from  flowing  therein,  so  that  the 
creek  Was  rendered  unnavigable,  and  the  plaintifl^ obliged 
to  carry  his  corn  round  about.     The  second  count  con- 
tained  no  allegation  of  special  damage.     Judgment  by 
defiiult,  and  damages  assessed  on  a  writ  of  enquiry.     For 
the  plaintifi^in  error  it  was  contended  that  the  second 
count  was  bad,  for  that  the  declaration  shewed  the  locus 
in  quo  to  be  a  navigable  river,  that  it  was  therefore  pub~ 

(a)  CotL'iuSG. 

R  r  n  lie* 
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I8S5.       lie,  and  no  individual  could  maintain  an  action  fiur  an 
^^el^g     Vijury  to  it  without  shewing  special  daoMige.    But  Locd 
Man^dd  says,  <^  How  does  it  appear  that  this  is  tf  na- 
vigable river?    The  flowing  and  reflowing  of  tbe  title 
does  not  m^e  it  so»  fbr  there  are  aaany  plaee»  into 
which  the  tide  flows  which  are  not  navigable  rivenik  md 
the  place  in  question  may  be  a  creek  in  their  own  pri- 
vate estate."     Again,  in  Mileav.Bose{a)^  Gi26f€»J. 
says  that  the  flowing  of  the  tide,  though  not  absolutely 
inconsistent  wiA  a  right  of  private  propertgr  in  a 
IS  strong  prima  facie  evidence  of  its  being  a  public 
iR^able  river ;  and  Heath  J.  expresses  the  same  optaiiMu 
Tbe  strei^h  of  this  primft  facie  evidence  ^jsing:  tttom 
the  flux  and  reflux  of  the  tide,  must  depend  upon  tbe 
situation  and  nature  of  the  channel.     If  it  is  a  broad  and 
deep  channel,  calculated  for  the  purposes  of  comnone, 
it  would- be  natural  to  conclude  that  it  has  beea  »  pi^ 
lie  navigation ;  but  if  it  is  a  petty  stream,  navigable  only 
at  certain  periods  of  the  tide,  and  then  only  for  a  very 
short  time,  and  by  very  small  boat^  it  is  difficult  to 
suppose  that  it  ever  has  been  a  public  aavigable  channel. 
[The  learned  Judge  then  commented  at  length  upon  the 
evidence,  to  shew  the  probability  that  there  never  had 
been  a  public  navigation  through  the  creek  in  question^] 
But  even  supposing  this  to  have  been  at  some  times 
public  navigation,   I  think  that,  from  the  manaer  la 
which  it  has  been  neglected  by  the  public,  and  froflatlfi 
length  of  time  during  which  it  has  been  obstructa^i  il 
ought  to  be  presumed  that  the  rights  of  the  public  hai^ 
been  lawfully  determined.     Most  probably  the  rightu^  of 
the  public  (if  tliey  ever  had  any)  arose  from  the  fliPK 

(«)  5  Taunt.  706. 

and 
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and  reflux  of  the  tides  of  the  sea,  so  as  to  make  the        1625. 
channd  naviirable.     If  then  the  sea  retreated,  or  the       — — * 

°  ^  The  Kara 

channel  silted  up,  so  as  to  be  no  longer  navigable,  ^^agnnst 
why  should  not  the  public  rights  cease?  If  they  arose; 
from  natural  causes,  why  should  not  natural  causes  also 
put  an  end  to  them?  But  they  might  also  be  put  an 
end  to  by  act  of  parliament,  oi^  by  writ  of  ad  quod  dam- 
num, and,  perhaps,  by  commissioners  of  sewers,  if  there 
ware  any  iq}pointed  for  the  district,  and  they  found  that 
it  would  be  for  the  benefit  of  the  whole  level.  For  these 
reasons  it  appears  to  me,  that  if  this  case  were  sent 
down  for  trial  again,  the  jury  would  be  bound  to  find 
ebker  that  there  never  was  a  puUic  navigation  through 
tbe  locus  in  quo,  or  that  it  had  been  determined  by 
aoAe  lawful  means.  The  rule  must  therefore  be  dis* 
charged. 

HoQLftOYD  J.  I  also  think  that  a  proper  verdict  was 
found  in  this  case.  From  the  great  length  of  enjoyment 
of  tbe  road  across  Yantlet  creek,  every  reasonable  pre- 
sumption is  to  be  made  that  it  was  lawfully  formed. 
The  defiance  set  up  against  the  indictment  is,  that  there 
was  a  public  right  of  navigation  there,  and  that  the 
embankment  was  an  obstruction  to  it.  The  evidence 
leads  to  a  conclusion,  that  there  never  was  a  public  right 
of  navigation ;  but  admitting  it  to  have  existed  at  some 
farmer  period,  another  question  arises,  viz.  whether  it 
may  not  have  been  extinguished.  It  appears  by  the  re- 
port  of  Vooght  V.  Winehj  that  I  then  stated  that  a  public 
right  of  this  description  cduld  only  be  determined  by  an 
act  of  parliament.  I  am  bound  to  correct  that  opinion, 
for  upon  looking  into  the  authorities,  I  am  satisfied 
that  it  may  be  done  by  a  writ  of  ad  quod  damnum,  and 
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1B95.       an  inquisition  found  thereupon  by  a  jury.     So,  also,  it 
,^  J,  may  be  extinquished  by  natural  causes.    In  Conu  Dig* 

agamti  Chimin^  (A  l.)>  it  is  said  **  A  navigable  river  is  in  the 
nature  of  a  highway,  and  if  the  water  alters  its  course, 
the  way  alters,  per  Tkorp^  22  Ass.  93,''  and  in  that 
book,  it  is  thus  stated  <<  et  nota.  Thorp  saith.  If  a  water 
be  a  high  street,  which  water  by  its  own  force  changes 
its  course  upon  another  soil,  yet  it  shall  have  there  the 
same  high  street  as  it  had  before  in  its  ancient  eourse^  so 
that  the  lord  of  the  soil  cannot  disturb  the  new  course^'* 
which  is  not  merely  the  dictum  of  Thorp  J.  but  he  states 
it  to  have  been  so  hdd  in  the  case  of  NoitinghoMm  It 
seems,  therefore,  that  the  right  of  way  which  existed  on 
account  of  the  navigation  of  the  river,  ceased  in  the  ori- 
ginal channel  when  the  river  dianged  its  ooitrse^  but 
followed  the  river  to  its  new  course.  If  th^i  the  water  ef 
the  sea  recedes  so  that  a  stream  formerly  navigable  ceases 
to  be  so,  why  should  not  the  rights  of  the  public  be 
extinguished,  particularly  where  other  rights  have  been 
superinduced,  as  the  right  of  way  in  the  present  case? 
The  right  of  way  might  also  be  extinguished  by  writ  of 
ad  quod  damnnm.  In  Fitz  nat  Bre.  515,  it  is  said,  '^If 
there  be  an  ancient  trench  or  ditch  coming  from  the  sea, 
by  which  boats  and  vessels  use  to  pass  to  the  town,  if 
the  same  be  stopped  in  any  part  by  outrageousness  of  the 
sea,  and  a  man  will  sue  to  the  king  to  make  a  new  trench, 
and  to  stop  the  ancient  trench,  &c.,  tliey  ought  first  to  sue 
a  writ  of  ad  quod  damnum  to  inquire  what  damage  it 
will  be  to  the  king  or  others."  There  is  no  donbt 
that  such  a  public  right  may  be  extinguished  by  act  of 
parliament.  In  favor  of  the  long  enjoyment  of  the  road 
in  its  present  state,  I  think  that  we  are  bound  to  pre- 
sume,  that  if  a  right  of  public  navigation  ever  existed, 
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it  was  determined  by  one  or  other  of  the  means  to  which        1885. 
I  have  alluded,  and,  if  that  were  so,  the  defendants  were  ■ 

properly  found  guilty.  agma 

LiTTLEDALE  J.  I  am  of  the  same  opinion.  There 
were  two  questions  in  this  case ;  first,  whether  anciently 
this  was  a  continumg  subsisting  navigation  used  by  the 
public ;  and,  secondly,  whether  that  was  put  an  end  to 
by  legal  means.  Upon  looking  through  the  evidence^  I 
think  that  this  never  was  a  continuing  subsisting  navi- 
gation used  by  the  public  But  supposing  it  to  have 
been  so^  then  was  it  legally  put  an  end  to  ?  That  might 
be  done  by  act  of  parliament,  by  writ  of  ad  quod  dam- 
num,  and,  I  conceive,  under  certiun  circumstances  by 
commissioners  of  sewers.  I  agree  that,  in  order  to  quiet 
possessions,  we  ought  to  make  all  reasonable  presump* 
ticms  in  fiivor  of  the  existing  state  of  things.  But  I  am 
not  disposed  to  act  upon  the  presumption,  mther  of  an 
act  cS  parliament,  or  a  writ  of  ad  quod  damnum,  or  pro* 
ceedings  by  commissioners  of  sewers,  unless  there  be 
some  evidence  to  warrant  that  presumption.  In  the 
present  case,  it  appears  to  me  a  more  reasonable  pre- 
sumption, that  the  passage,  if  it  ever  existed,  was  stopped 
up  by  natural  causes,  by  the  recess  of  the  sea,  or  by  an 
accumulation  of  silt  and  mud,  which  we  know  by  ex- 
perience is  constantly  going  on  in  many  of  the  harbours 
of  this  country,  and  by  which  they  would  eventually  be 
choked  up,  unless  artificial  means  of  cleansing  them 
were  adopted.  For  these  reasons  I  think  that  the  verdict 
ought  not  to  be  disturbed. 

« 
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1825.     . 


Do£  on  the  Demise  of  Morecraft  against 

Meux  and  Others. 

Where  a  lewe     IT^  JECTMENT  for  the  recovery  of  oertaia  memises 

oontaiDcdcp-       MIj    '  . 

▼eIlan|^  to  keep  in  the  parish  of  St,  Patdy  Caoent  Garden^  ia  the 

the  premises  ia  •^. ,,,  mi       ^       •  i  -j  i      «^  i_ 

repMT,  end  to  oounty  of  Imddlesex.  The  demise  was  laid  oa  the  27tb 
thrcc'montbs  of  December  1823.  At  the  trial  brfore  ./l(&&0^  C  J.»  at 
iSTa^d^Sjof  A«  WestminsUr  Sittings  after  Trinity  Term,  1824^  m 
^I^^^^J^y  verdict  was  found  for  the  plaintiff,  subject  to  die  opinioii 
covenant,  and     ^  ^jj^  CJouTt  Upon  the  foUowiiur  case.  The  lessor  of  the 

the  premises  ^  ^ 


being  out  of      plaintiff  on  the  day  of  the  demise  and  still,  was  and  is 

repair,  the  land- 
lord gare  a        laodknrd  of  the  premises  in  question.     By  indenture  of 

notice  to  repair 

within  three  IcBsa  made  the  Ist  of  June  1769,  between  &  BamUjf 
^t^^^'  mdj.  Bai^  of  die  one  part,  and  J.  Chase^A  J.  Qm 
jforfeitare  in-  on  die  Other,  part,  S.  Bofoky  and  J.  Eondejf  demised  the 
brai^  Sthe  P^^oiiscs  iu  question  to  J.  Chase  and  J.  Coxy  for  seventy* 
general  cove,  three  years  and  a  quarter,  from  Lady^dmf  1769,  with  the 
the  premises      usttal  reddendum  and  covenant,  to  pay  rent,  and  con* 

in  repair,  and 

that  the  Uind-    taining  coveoants    of  the  lessees  for  themselves  and 

lord  could  net 

bring  ejecu  flssignsy  and  a  clause  of  re*-entry,  as  follows :  *^  And  the 
the  expiration  ^id  cTl  Ci^ts&aud  J.  CoXf  for  themselves,  their  executors^ 
monUis.  '^       ^^»  ^^  ^^^  ^^h  of  them  doth  covenant,  that  theyf 

their  executors,  &c.y  shall  and  will,  at  their  own  proper 
costs  and  charges,  from  time  to  time  and  at  all  timet 
hereafter,  during  the  term  hereby  granted,  when  and 
as  often  as  need  shall  be,  well^*  and  sufBciendy  repaii^ 
support,  and  keep  the  said  messuage^  &c  in,  by,  and  widi 
all  and  all  manner  of  needful  and  necessary  reparadoos 
and  amendments  whatsoever,  and  so  yield  them  up  at 
the  end  of  the  term.    And  further,  that  it  shall  and  msf 
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be  lawful  to  and  for  the  said  &  BofooUy  and  her  assigns,^  1825. 
durimr  the  continuance  of  her  estate  in  the  said  demised  _ 
premises,  and  after  the  determination  thereof,  to  and  ^«m( 
for  the  said  J.  Rondey^  his  heirs,  and  assigns,  &c.,  at 
her,  his,  or  their  free  wills  and  pleasureSf  at  any  con** 
venient  hour  in  the  daytime,  twice,  or  oflener  in  eveiy 
year  of  the  said  term,  to  enter  upon  the  premises,  and 
see  the  state  and  condition  of  the  reparations  of  the 
same ;  and  of  all  defects  and  want  of  repanitions  tb^i 
and  there  found,  to  give  or  leave  notice  or  warning  in 
writing,  at  the  said  demised  premises,  unto  or  for  the 
said  J.  Chase  andjl.  Car,  their  executors^  &c.i  to  rq>air 
and  amend  the  same  within  three  calendar  monfihs^  then 
next  ensuing;  within  which  space  of  three  months  the 
sttd  J*  Chase  and  J.  Cox^  for  themselves,  Cbeir  heirs,  eat* 
ecutors,  &&,  do  covenant  to  repair  and  amend  all  such 
defects,  of  which  such  notice  or  warning  shall  be  so 
^ven*  Proviso  for  re-entry  if  Chase  and  Cox^  their 
executors,  8cc.,  shall  not  perform,  fulfil,  and  keep  all 
and  singular  the  covenants  in  the  said  lease,,  to  be  by 
them  performed,  &c."  The  said  term  and  interest  in  the 
premises,,  vested  in  the  defendants,  before  ihe  dilapida^ 
tions  and  notice  to  repair  hereinafter  mentioned.  The 
premises  being  in  some  respects  out  of  repair,  the  lessor 
of  the  plaintiff  on  the  7th  of  August  1823»  caused  a 
written  notice  to  repair  to  be  served  on  the  defendant^ 
requiring  them  to  do  certain  necessary  repairs  therdn 
mentioned,  within  three  months  then  next  following,  ia 
these  words :  ^*  I  do  hereby  require  you  to  repair  and 
amend  the  same  within  the  space  of  three  calendar 
months,  from  the  delivery  of  this  notice,  as  witness  my 
hand  this  6th  day  of  August  182S.  W.  Morecraft." 
On  the  24th  of  October  1823,  the  lessor  of  the  plaintiff 
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1825.  received  of  the  defendants  half  a  yearns  rentj  to  Septewber 
"r"*  89tb,  1828.  The  declaration  in  ejectment  in  this  cause 
^oMfi  was  served  on  the  28th  of  October  1823,  beinir  pre-^ 
viously  to  the  expiration  of  the  said  three  months*  notice 
to  repair.  The  premises  were  and  continued  out  of 
rq)air  from  the  time  of  serving  the  said  notice  to  repairi 
until  the  time  of  the  trial  of  this  action. 

Chittjfj  for  the  plaintiff.     The  covenants  in  this  lease 
to  keep  the  premises  in  repair  generally,  and  to  repair 
within  three  months  after  notice,  are  independent  cove- 
nants, and  a  breach  of  either  operated  as  a  forfeiture 
of  the  lease.     The  case  in  this  respect  differs  from 
Horsrfalt  v.  Testar  (a),   where  all  that  related  to  the 
repairs  was  one  covenant.     It  will,  perhaps,  be  urge<^ 
that  the  notice  to    repair  which  was  given    in   this 
case,    operated  as  a  waiver  of  the  forfeiture;  but    it 
could  not  have  that  effect,  being  analogous  to  a  second 
notice  to  quit,  which  has  been  held  not  to  be  a  waiver 
of  the  first.     In  Roe  d.  Goatly  v.  Paine  {b\  it  appeared 
that  a  lease  had  been  made  widi  covenants  similar  to 
those  in  question,  viz.  to  keep  the  premises  in  repair, 
and  to  repair  within  three  months  after  notice.     The 
landlord  gave  a  notice  to  repair  forthwith,  and  brought 
ejectment  within  three  months  after  giving  tliat  notice 
and  Lord  Ellenborough  Jbeld,  that  the  notice  was  not  a 
waiver  of  the/orfeiture.    The  ^wovA  forthwith  in  that  no- 
tice may  be  relied  on  as  making  a  distinction,  but  if  the 
covenants  are  independent,  the  notice  to  repair  within 
three  months  cannot  affect  the  forfeiture  incurred  by 

fa)  7  Taunt,  585.  (b)  2  Camitb,  520 

a  breach 
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a  breach  of  the  general  covenant  to  keep  the  premises        1825. 
in  repair  at  all  times  during  the  term. 


Brougham  contr^,  was  stopped  by  the  Court. 

Batluy  J.  The  landlord  in  this  case  had  an  option 
to  proceed  on  either  covenant,  and  after  giving  notice  to 
repair  within  three  months,  he  might  have  brought  an 
action  against  the  defendant  upon  the  former  covenant 
for  not  keeping  the  premises  in  repair.  But  that  is  very 
different  from  insisting  upon  the  forfeiture.  It  is  said 
that  the  premises  being  out  of  repair  on  the  6th  of 
Augtistj  when  the  notice  was  given,  the  lease  was  thereby 
forfeited.  But  the  landlord  has  affirmed  that  the  lease 
subsisted  up  to  the  29th  of  September^  by  receiving  die 
rent  which  became  due  at  that  period.  It  is  plain, 
therefore,  that  he  did  not  intend  to  insist  upon  an  im- 
mediate forfeiture  at  the  time  when  the  notice  was  given, 
and  I  think  that  notice  amounted  to  a  declaration  that 
he  should  be  satisfied  if  the  premises  were  repaired 
within  three  months,  and  that  he  thereby  precluded 
himself  from  bringing  an  ejectment  before  the  expiration 
of  that  period.  In  Doe  v.  Paine  the  language  of  the 
notice  was  very  different,  the  tenant  was  required  to  put 
the  premises  in  repair  forthmth ;  that  did  not  prevent 
the  landlord  from  bringing  his  ejectment  at  any  time. 
That  case,  therefore,  is  no  authority  for  the  present 
lessor  of  the  plaintiff,  and  for  the  reasons  already  given 
I  think  that  our  judgment  must  be  for  the  defendants. 

HoLROYD  J.  I  am  of  opinion  that  this  ejectment  was 
brought  too  soon,  for  it  appears  to  me  that  the  notice 

requiring 
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IM8J  neqoiring  the  tenant  to  repair  within  three  months  was 
equivalent  to  an  admission  that  the  tenancy  wonld  oon^ 
tinue  up  to  the  expiration  of  that  time.  If  it  did  not 
operate  as  a  waivar  of  the  forfeiture 'incurred  by  breach 
of  the  covenant  to  keep  the  premises  in  repair,  the  land- 
lord might  be  able  to  bring  ejectment  after  the  tenant 
had  put  the  premises  into  complete  rqpair  pursuant  to 
the  notice;  which  would  be  extremely  unjust.  Bift  I 
think  that  although  the  action  for  breach  of  covmiant 
would  remain,  yet  the  forfeiture  was  waived.  Tlie 
defendants  are^  therefore,  entitled  to  our  judgment. 

LiTTLEDALE  J.  coucurrcd. 

Postea  to  the  defendants. 


Doe  d.  Bosnall  against  Harvey. 

seiicd  in  fee'of  tf*  JECTMENT  for  premises  in  Cawden^  in  Kent.    At 
Idnddi^Sr"  the  trial  heiove  Graham  "R,^  at  the  summer  assizes 

^^un'S^his  f^  *®  ^™^y  of  i&n^,  182*,  the  jury  found   a  special 

"*X**T  ?*•?•  verdict,  stating  that  one  Nicholas  Chajmian  was  seised 

Uie  term  of  hu  jn  fee  of  three  undivided  fourth  parts  of  certain  lands. 

nstund  life,  and  *^  ' 

fkom  snd  tfter 

the  determination  of  lliat  estate  to  tnutees  to  pmeire  cobtiDgent  remaindeiB  and  hma  «ad 
afWr  the  decease  of  T.  C  to  and  amongst  all  and  every  the  heirs  of  the  body  of  the  said  T.  C 
as  well  female  as  male,  sach  heirs,  as  well  female  as  male,  to  take  as  tenaotS'  in  coaoMNi, 
and  not  as  joint  tenants,  and  for  default  of  such  issue  to  trustees  for  a  term  of  500  veaiip 
upon  trust  that  tUey  should  as  soon  as  might  be  after  the  decease  of  7.  C,  in  case  be  m^ 
die  without  issue  of  hb  body  lawfully  beootlen,  raise  a  sum  of  money  to  be  applied  to  thi 
maintenance  of  his  niece,  and  after  the  determination  of  the  said  term  of  500  years  he  <!•» 
vised  the  same  to  his  nephews  T,  C  and  C.  C  for  and  during  their  respective  natural  liv«i| 
to  take  as  tenants  in  common,  and  not  as  joint  tenants,  and  from  and  after  their  respedif 
deceases  unto  and  amongst  all  and  every  the  heirs  of  the  respective  bodies  of  the  said  T»  C« 
and  C^  C*,ta  well  female  as  male,  lawfully  begouen  or  to  be  begotten,  such  heirs  to  take  m 
tenants  in  common  and  not  as  jobt  tenants,  and  in  default  of  luch  issue  to  hia  own  wlf/ik 
heirs  for  ever :  Held,  that  T.  C  took  an  estate  tail  in'tfie  dcviaod  premifet. 

messui^^esf 
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messuages,  and  premises,  at  Cowden^  in  tlie  county  of       I8€5. 
Kentf  and  of  three  undivided  fourth  parts  of  a  moiety  " 

of  the  manor  of  Ccrjodenf  which  were  respectively  of  Uie       ngaimat 
tenure  of  gavelkind,   and  being  so  seised,   made  and 
published  his  last  will,  bearing  date  the  16th  of  Feb^ 
1763,  executed   so   as    to  pass  freehold  estates,   and 
thereby  devised  as  follows.   After  giving  several  pecu- 
niary   legacies,   which   it  is    unnecessary   to   mentioq. 
'*  Also,  I  give  and  devise  all  other  my  manors,  messuages, 
or  tenements,  houses,  buildings,  lands,  hereditaments, 
and  real  estate   whatsoever  and   wheresoever,  subject 
nevertheless,   and  liable  to  the  payment  of  so  much 
money,  as   my  personal  estate  shall  fall  fthort  o^  or  be 
deficient  in  paying  my  debts  and  legacies,  unto  my   said 
nephew  Thomas  Chapmariy  for  and  during  the  term  of 
his  natural  life.     And  from  and  after  tlie  determination 
of*  that  estate,  I  give  and  devise  the  same  unto  Thomas 
Bichardson  and   Nicholas  Lock,  and  their  heirs,  during 
the  life  of  th^  said  Tlicmas  Chapman^  to  the  intent  to  pre- 
serve and  support  the  contingent  uses  and  remainders 
hereinafter  limited ;  but,  nevertheless,  in  trust,  to  per- 
mit my  said  nephew  Thos.  Chapman  to  receive  the  rents 
and  profits  thereof  during  his  natural  life ;  and  from  and 
after  the  decease  of  my  said  nephew,  Thos.  Chapman, 
then  I  give  and  devise  the  same  to  and  amongst  all  and 
every  the  heirs  of  the  body  of  the  said  Thos.  Chapman  as 
wU female  as  male,  lawfully  to  be  begotten,  such  heirs  as  well 
female  as  male  to  take  as  tenants  in  common,  and  not  as 
joint  tenants,  and  for  default  of  such  issue,  [I  give  and 
devise  the  same  premises  unto  the  said  TTios.  Richardson, 
and  Nichs.  Lock,  and  the  survivor  of  them,  his  heirs  and 
assigns,  for  and  during  the  term  of  500  years,  upon 
trust,  that  they  the  said   Thos.  Richardson,  and  Nichs. 
Lock,  shall,  and  do  as  soon  as  conveniently  may  be  after 

the 
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1825.  the  decease  of  the  said  Thos.  Chapman^  in  case  he  shall 
die  without  issue  of  his  body  law/idly  to  be  begotfeHf  but 
not  otherwise^  raise  thereout,  either  by  sale  or  mort- 
gage»  as  they  shall  think  fit,  the  sum  of  800/.  of  lawful 
money  of  Great  Britain^  and  place  the  same  out  at  in-^ 
teiest  oh  government  or  other  securities,  and  pay  and 
q^ply  the  whole  or  such  part  of  the  interest  or  produce 
thereof  as  they  or  the  survivors  of  them  shall  Aink 
proper,  towards  the  mdntenance  and  education  of  my 
niece  Ann  Chapman^  sister  of  my  said  nephew  TTtos. 
Chapman^  until  she  attmns  her  age  of  twenty-one  years, 
in  case  the  said  Thos.  Chapmi^n  shcdl  happen  to  die 
without  issue  before  she  attains  the  age  of  twenty-one 
years.  And  when  she  shall  have  attained  her  said  age 
of  twenty-one,  then,  and  in  case  of  the  death  of  the 
said  Thos.  Chi^man  without  aty  Uvo^  issue  as  qforesaidf 
I  give  and  bequeath'  the  same  SOOl^  together  with  all 
such  interest  or  produce  thereof  as  shall  not  have  been 
applied  for  the  purposes  aforesaid  unto  her  my  said 
niece,  and  from  and  afler  the  end  and  expiration,  or 
otherwise  sooner  determination  of  the  said  term  of  500 
years  and  subject  thereto,]  (a),  I  give  and  devise  the  same 
unto  my  said  two  nephews,  James  Chapman  and  Charles . 
Chapman^  for  and  during  their  respective  natural  lives, 
which  nephews  are  to  take  as  tenants  in  common,  and 
not  as  joint  tenants.  And  from  and  immediately  after  their 
respective  deceases,  I  give  and  devise  the  same  prenuses 
unto  and  amongst  all  and  every  the  heirs  of  the  respecdve 
bodies  of  the  said  J.  Chapman  and  C  Chapfnan  as  wdl 
female  as  male  lawfully  begotten  or  to  be  b^otten,  aucb 
heirs  to  take  in  common,  and  not  as  joint  tenants ;  and 

(a)  Tlie  clauses  of  tb«  will  between  the  brackets  were  not  set  oat  ia  tfc»  * 
special  case  stated!  for  the  opinion  of  the  Court  in  Doe  on  d,  Chapwm^  ▼• 

Ibr 
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for  want  and  default  of  such  issuei  I  give  and  devise  1825; 
the  same  premises  unto  my  own  right  heirs  for  ever."  The 
testator  after  disposing  of  other  parts  of  his  personal  ^  mgairui 
property,  appointed  Lock  and  Richardson  executors  of 
his  will.  The  special  verdict  then  stated  the  following 
facts :  the  death  of  the  testator,  and  entry  of  I^omas 
Chapman;  his  death  in  1789,  without  having  suffered  any 
recovery  or  levied  a  fine ;  that  he  lefl  six  sons  aiul  two 
daijghters  surviving  him,  viz.  James  C,  Henry  C,  Wil* 
Ham  C,  Charles  C,  Nicholas  C,  George  C,  Sarah  Chap^ 
man^  and  Mary  Chapman.  In  1809,  Sarah  Chapman^ 
married  with  John  BagnaU^  who  died  in  1817*  Mary 
Chapman^  in  1788,  intermarried  with  JoA/i  3lanif,  who 
died  in  1789,  and  afterwards «» intermarried  with  Charles 
Mann^  who  died  in  1821 ;  (they  Sarah  Bagnall  and  Mary 
Mann,  the  two  daughters  of  Thomas  Chapman,  being  the 
lessors  of  tlie  plaintiff;)  James  Chapman,  one  of  the  bro- 
thers, died  in  1792,  a  batchelor,  without  having  levied 
any  6ne,  or  suffered  a  recovery ;  Henry  Chapman  and 
William  Chapman  also  died  without  levying  a  fine  or 
suffering  a  recovery,  but  each  of  them  left  a  son*  Charles 
Chapman  and  Nicholas  Chapman,  apd  George  Chapman 
conveyeil  their  interest  in  the  devised  premises  to  the  de- 
fendant, (which  in  the  deeds  of  conveyance  was  stated 
to  be  the  four-fifths)  and  covenanted  that  the  infant  sons 
of  their  deceased  brothers,  should,  as  soon  as  they  came 
of  age,  convey  the  other  fifth.  This  ejectment  was  brought 
to  recover  two-eighth  parts  of  the  lands  devised  on  the 
supposition  that  Thos,  Chapman,  the*  first  taker,  had  an 
estate  for  life  only,  and  that  his  children  took  as  tenants 
in  common.     The  case  was  now  argued  by 

Abraham,  for  the  lessors  of  the  plaintiff.   T.  Chdptnan 

took  under  this  will  an  estate  for  life  only^  find  his  chil- 

VoL.  IV.  S  s  dren 
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hS^S»       dren  took  an  estate  tail  by  purcliase.    The  words  *^  hem 
of  the  body"  are  to  be  considered  as  words  of  purdiase 
and  not  of  limitation.      The  rule  in  SheU^s  case  {a) 
will  be  relied  on  by  the  defendant.    That  rule  is,  that 
if  the  ancestor  by  any  gift  or  conveyance  takes  an  estate 
of  freehold,  and  in  the  same  gift  or  conveyance  an  estate  is 
limited,  either  mediately  or  immediately  to  his  heirs  in  fee 
or  tail,  the  words  *^  the  heir^*  are  words  oflimitaHan  of 
the  estate  and  not  words^f  purchase.    In  Fearm^s  ooatin- 
gent  reinainders  (6),  the  several  authorities  on  this  subject 
are  collected  and  commented  on,  and  the  conclusion 
drawn  from  them  is,  that  where  it  appears  to  be  Ae  tes- 
tator's general  intent  that  all  the  heirs  of  the  body  of  the 
tenant  for  life  should  inherit ;  the  particular  intent  is  dbre- 
garded^  and  in  order  to  give  effect  to  the  general  intent  tiie 
words  **  heirs  of  the  bodjr*'  have  been  held  to  be  words  of 
limitation,  and  the  ancestor  to  whom  the  freehold  is  given 
takes  an  estate  tail;  which  may,  by  possibility,  let  in  atftbe 
heirs  of  the  body  in  succession.   Although  that  be  the  ge- 
neral rule,  yet  if  it  appear  from  the  other  parts  of  the  will 
that  the  testator  intended  to  give  the  ancestor  a  life  estate 
only,  then,  notwithstanding  the  gift  to  the  heirs  of  the 
body,  the  devise  will  be  so  construed  as  to  give  eflectto 
that  intention,  Z>0nar£2y.  77ie  Earl  of  Sussex,  {c)  PcgpiWm 
V.  Voice,  {d)     It  is  true,  those  were  cases  of  trust,  and  the 
estate  was  not  executed,  but  executory.     But  even  as  ID 
common  law  conveyances,  if  after  the  devise  to  the  hein 
of  the  body,  subsequent  words  are  engrafted  AttebB^ 
inconsbtent  with  the  nature  of  the  descent  itnpUwt^ly 
the  first  words,   then  the  words  ^  heirs  of  the  bitf 
have  been  construed  to  be  words  of  purchase,  flsAlM^ 
of  limitation.  Doe  v.  laming,  {e)     In  that  case  there  ti» 


(a)   1  Co,  &3. 

(d)  f  P.  r»iM.  4T!.           '"^ 

(6)  Cbii^.  1.  s.  5. 

{e)SJ3wr4ltO(k        ,     - 

{c)  2FtrnM,5^6. 

'  ^ 
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a  devise  of  gavelkind  lands  to  A.  and  the  heirs  of  her-       1825» 
body  lawfully  begotten,  or  to  be  begotten,  as  v/eWJemales 
as  maleSy  and  to  their  heirs  and  assigns  for  ever,  to  be 
divided  equally,  share  and  share  aUhe^  as  tenants  in  com^ 
man  and  not  as  joint  tenants^  it  was  held,  that  the  words 
^*  heirs  of  her  body"  did  not  6parate  as  words  of  limitation^ 
nor,  consequently,  create  an  estate  tail  in  A.    For  those, 
words  did  not  stand  independent  and  unqualified,  but  were 
corrected  and  explained  very  expressly  by  the  words  which 
followed  and  were  coupled  with  them ;  inasmuch  a&  the 
words,  '*as  well  females  as  males"  annexed  to  the  words 
**  heirs  of  the  body,"  were  incompatible  with  and  expressly 
broke  the  descent,  because  gavelkind  lands  cannot  ^ 
scend  in  that  manner,  and  the  devise  expressly  created  a 
tenam^  in  common,  which  was  impossible  by  descent^  as: 
that  must  have  been  in^  coparcenary.  That  case  is  precisely 
similar  to  the  present,  for  here  the  lands  are  gavdkind^ 
and  the  devise  is  nearly  in  the  same  terms;  and  one  of  the 
grounds  of  the  decision  in  that  case  applicable  to  the 
presem  was,  that  the  words  ^*  heirs  of  the  body"  were  ex- 
pressly qualified,  and  explained  to  mean  females  as  well 
as  males;  and  as  females  cannot  by  the  tenure  of  gavelkind 
take  by  descent,  those  words  must  be  considered  as  a  de« 
scription  of  the  individual  persons  to  whom  the  estate  was 
to  go  after  the  death  of  the  first  devisee.    That  the  rule 
does  not  extend  to  those  cases  where  the  words  ^  heirs, 
of  the  body"  are,  by  other  words  of  reference  or  qualifi- 
cation, explained  or  restrained  to  the  sense  of  *^  first  and 
other  sons,"  is  confirmed  by  the  case  of  GoodHtlev.  Her^ 
ring,  {a)    There  the  devise  was  to  A.  for  her  life,  with- 
out  inipeachment  of  waste,  remainder  to  trustees  to  pre- 
serve contingent  remainders;   remainder  to  the  heirs 
male  of  the  body  of  ^.  to  be  begottai,  severally  and  suo- 

(•)  1  Eaa,  264. 

S  s  2  cessively 
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1825*       cessivdy  in  remainder,  one  after  another,  according  to 
_  seniority,  the  elder  of  such  sansj  and  the  heirs  male  of 

Dob  .  . 

agai'ui       his  body,   being  always  preferred  to  the  younger  of 
such  son  and  sons  and  the  heirs  male  of  their  bodies ; 
and,   in  default  of  such  issue f   to  the  daughter  and 
daughters  of  the  body  of  yf«,  as  tenants  in  common  in 
tail,  remmnder  over.    There  it  was  held  that  the  heirs, 
nude  t^her  body  were  descriptive  of  the  persons  whom 
the  testatrix  afterwards  called  son  and  sons*    From  this 
case,  therefore,  it  may  be  collected,  that  where  an  estate 
is  devised  to  a  person  for  life,  with  remainder  to  bb 
heirs  or  the  heirs  of  his  body,  and  there  are  words  of 
explanation  annexed  to  the  word  hdrs^  from  whence  it 
may  be  collected  that  the  testator  meant  to  qualify  the 
meaning  of  the  word  heirs,  and  not  to  use  it  in  a  techni- 
cal sense,  but  as  a  description  of  the  person  or  persons 
to  whom  he  intended  to  give  his  .estate,  after  the  death 
of  the  first  devisee,  the  word  heirs  will,  in  that  case, 
operate  as  a  word  of  purchase.     Now  here  there  are 
words  in  the  will  to  shew  that  the  testator  did  not  use 
the  words  **  heirs  of  the  body"  in  their  technical  sense, 
to  denote  all  the  descendant's  of  the  first  taker,   but  as 
a  description  of  the  individual  persons  to  whom  he  in- 
tended to  give  his  estate  after  the  death  of  the  first  de- 
visee ;    for  if  the   words    "  heirs  of   the    body"  were 
used  in  their  technical  sense  as  words  of  limitation,  the 
lands  being  gavelkind,  the  females  could  not  take  bjr 
descent,  and  neither  males  nor  females  could  take  U, 
tenants  in  common,  but  as  coparceners  only.     In  onkff 
therefore,  to  effectuate  the  intention  of  the  testator,  that. 
females  should  take  as  well  as  males,    and  that.tiMgf. 
should  take  as  tenants  in  common,  the  words  *^  heifs  ff 
the  body"  must  be  construed  to  be  words  of  purchlM^ . 
[Bayley  J.  Ail  the  males  and  all  the  females  migl^tak0 

sucoesshMjf'l 
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successively.]     That  might  lead  to  an  indefinite  post-        1825. 
ponement  of  the  females,  and  the  testator  intended  that        "T 
they  should  take  peri  passu  with  the  males,     YLiUle"        against 

Hakyst. 

dale  J.  They  might  take  by  representati6n.  Suppose 
Thomas  Chapman  had  six  sons,  and  one  of  them  died 
in  the  lifetime  of  his  father,  leaving  a  daughter,  that 
daughter  would  take  her  father's  share  by  way  of  repre- 
sentation.] In  Doe  d.  Chapman  y.  CooeU{a\a,  question 
came  before  this  Court  oh  a  special  case  upon  the  con- 
struction of  this  very  will,  and  Liord  EHenborough^  Bay* 
ley  J.  and  Holroyd  J ,  were  of  opinion  that  T.  Chapman 
took  an  estate  for  life,  and  that  his  children  took  a  fee 
under  the  devise  of  ^^  all  the  testator's  real  estate." 

Poison  contra;  The  case  of  Doe  d.  Wright  v.  Jesson{b)y 
is  aniiuthority  expres^y  in  point  to  shew  that  in  this 
case  Thomas  Chapman  took  an  estate  tail*  In  that  case 
the  devise  was  to  William  Wright  for  life,  and,  after  his 
decease,  to  the  heirs  of  his  body,  in  such  shares  and 
proportions  as  W.j  by  deed,  &c.,  should  appoint;  and, 
for  want  of  such  appointment,  to  the  heirs  of  the  body 
of  W.,  share  and  share  alike,  as  tenants  in  common; 
and  if  but  one  child,  the  whole  to  such  only  child;  and 
for  want  otsttch  issue,  to  the  heirs  of  the  devisor.  The 
Court  of  King's  Bench  held,  that  William  Wright  and 
his  children  took  only  estates  for  life ;  and  one  of  the 
grounds  of  that  decision  was,  that  a  tenancy  in  common 
was  inconsistent  with  the  supposition  that  the  heirs  of 
the  body  were  to  take  as  tenants  in  tail  by  descent,  be- 
cause one  would  take  the  whole.  The  House  of  Lords, 
however,  afterwards  reversed  the  judgment  of  the  Court 
ofK.B.j  and  held  that  W.  Wright  took  an  estate  tail ;  and 
this  case  must  be  governed  by  that  decision  and  by  the 

(a)  E.  T.  1819.  (»}  S  BSgk.  S. 

S  s  8  principles 
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IS26.  fMinciples  there  laid  down  by  Lords  Eldan  and  Bedet- 
P .  dale.      Lord  Eldonj   in   addresdng  the  house   imme- 

ogoM^  diately  after  the  argument,  says,  "  The  words  heirs  of  ike 
body  primft  facie  mean  all  descendants ;  and  it  is  a  rule 
of  law  that  all  descendants  should  take  under  these 
wordsi  unless  they  are  clearly  qualified  and  resiricled  by 
other  words,  so  as  to  give  them  a  more  limited  sense ;" 

« 

And  afterwards,  when  he  moved  to  revevse  the  judgment 
of  the  Court  of  King's  Bench,  he  stated  it  to  be  de- 
finitively settled,  *^  that  where  there  is  a  particular  and 
a  general  or  paramount  intent,  the  latter  shall  prevail, 
and  Courts   are  bound  to   give  effect  to  the    para- 
mount intent/'   And  th^i,  after  stating  the  first  devise 
to  W.  Wright  for  life,  he  says,   ^^  If  we  stop  here,  it 
is  clear  that  the  testator  intended  to  give  to  JFiW.vn 
interest  for  life  only."    After  stating  the  devLse  to  the 
heirs  of  the  boily  of  fVilliam,  he  says,  '^  If  we  stop  there, 
notwithstlmding  he  had  before  given  an  estate  expressly 
to  William  for  his  natural  life  only,  it  is  clear  that,  by 
the  efiect  of  these  following  words,  he  would  be  tenant 
in  tail;  and,  in  order  to  cut  down  this  estate  tail,  it  is 
absolutely  necessary  thai  a  particular  intent  should  be 
found  to  control  and  alter  iiy  as  clear  as  the  general  intent 
herd  expressed.     The  words    *  heirs  of  the  body'  will, 
indeed,  yield  to  a  clear  particular  intent  that  the  estate 
should  be  only  for  life ;  and  that  may  be  from  the  eflect 
of  superadded  words,  or  any  expressions  shewii^  tb 
particular  intent  of  the  testator ;    but   that   must  be 
clearly  intelligible  and  unequivocal**     So  in  this  dtse it 
is  clear  that  the  legal  effect  of  the  words  *<  heirs  of  4t 
body"  is  to  vest  an  estate  tail  in  Thomas  Chapman  t  tk 
general  intent  is,  that  aU  the  descendants  of  T.  Ckift^ 
shall  take,  and  that  intent  must  prevail,  unfeat  -dMie 
be  a  contrary  particular  intent,  dearly  and  unequiaea^ 

emwd> 
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expressed.     The  arguihent  is,  that  the  words  *^  heirs  of       1825* 
the  body"  must  be  construed  to  be  words  of  purchase,        — — 
because,  first,  the  *^  heirs  of  the  body"   cannot  take  as      joffonM 
tenants  in  common ;  and,  secondly,  that  the  lands  being 
gavelkind,  the  females  cannot  take  by  descent  as  tenants  in 
common,  but  they  must  take  as  coparceners.    But  in  Doe 
d,  Wright  V.  Jesson  the  heirs  of  the  body  could  not  take  as 
tenants  in  common  by  descent,  and  the  judgment  of  the 
Court  of  ^.  B.  proceeded  partly  upon  that  ground.  But  it 
was  held  by  the  House  of  Lords  that  the  words  *^  tenants  in 
common"  did  not  overrule  the  words  *'  heirs  of  the  body," 
which  had  a  settled  technical  meaning.     Lord  Redesdale^ 
upon  that  subject,  said  ^^  that  it  did  not  follow  that  heirs 
of  the  body  should  not  take  because  they  could  not  take 
in  the  mode  prescribed.     This  only  follows,  that  having 
given  to  heirs  of  the  body^  the  testator  could  not  modify 
ihat  gift  in  the   two  different  ways  which  he  desired, 
and  the  words  of  modification   are  to  be  rejected." 
That  observation    applies   fqlly  to  the    present  case, 
and  the  words  of  modification  must  be  rejected.     Be- 
sides, it  is  to  be  observed  that  females  might  take  by 
representation :  for  example,  if  T,  Chapman  had  several 
sons,  and  one  of  them  died  in  his  lifetime,   leaving 
daughters  only,  those  daughters  might  take  as  the  re- 
presentatives of  their  father ;  and,  therefore,  the  words 
of  the  will  might  be  satisfied  in  that  respect.     Robinson 
V.  Robinson  (a),  Doe  v.  Aplin  (i).  Doe  v.  Smith  {c\  Doe 
V.  Cooper  (d),  Frank  v.  Stovin  {e\  Pierson  v.  Vickers  {f\ 
and  Murthwaite  v.  Jenkinson  (^),  are  authorities  in  sup- 
port of  the  proposition  that  a  particular  intent  must  ^ve 

(a)  1  Burr,  38.     ZBrounifP,  C,  180.  {e)  SBatt,  548. 

(k)  4  T.  R.  82.  (/)  5  EnU,5AS^ 

(c)  7  r.  R.  531.  (g)  5tB.iC.  557- 

S  8  4  way 
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1825.       way  to  a  general  Intent.     As  to  Doe  v.  Laming  (a),  there 

words  of  limitation  in  fee  were  grafted  on  the  words 

agoinst       «  heirs  of  the  body,"  which  could  not  hate  been  satis- 

Haktst.  ^ 

fied  by  an  estate  tail  in  the  ancestor. 

Abbott  C.  J.  It  appears  to  be  clearly  established,  by 
the  authorities  which  have  been  cited,  that  a  particular  in- 
tent expressed  in  a  will  must  give  way  to  a  general  intent. 
Itis  also  a  clearly  established  rule  of  law,  that  where  there 
is  a  gift  by  will  of  an  estate  of  freehold  to  a  particular  in- 
dividual, with  remainder  to  the  heirs  of  his  bodj/j  the  latter 
words  are  to  be  construed  as  shewing  an  intention  on  the 
part  of  the  testator  to  include  all  the  heirs  of  the  body  of  the 
first  taker,  unless  from  other  words  of  the  will  it  clearly 
and  unequivocally  appears  that  those  words  are  used  to 
designate  particular  individuals.  The  legal  effect  of  those 
words  is  (the  remainder  becoming  immediately  executed 
in  possession  in  the  person  taking  the  freehold)  to  give 
to  him  an  estate  tail.  Now  in  this  case  it  manifesdy 
appears,  by  the  devise  to  the  heirs  of  tlie  body  of  Thomas 
Chapman^  to  have  been  the  intention  of  the  testator  that 
his  estate  should  remain  in  the  family  of  Thomas  Chap' 
maUf  so  long  as  that  family  should  exist.  The  only  way 
in  which  that  intention  can  be  effectuated  is  to  construe 
the  words  ^'  heirs  of  tlie  body'^  to.  be  words  of  limitation. 
Thiift.wiU  have  the  effect  of  giving  an  estate  tail  to 
Thojnas  Chapman,  and  then  the  estate  may  descend  to 
heirs  female  as  well  as  male.  It  is  true  that  the  lands 
being  gavdkind,  those  heirs  cannot  take  by  descent,  as 
tenants  in  common;  they  must  take  as  coparceners. 
But  it  is  not  to  be  inferred  that,  because  the  heirs  of  the 
body  cannot  take  in  the  particular  mode  prescribed  by 
the  testator,  he  intended  that  they  should  not  take  at 

(a)  2  Burr.  IIOO, 

alL 
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all.    If  the  words  "heirs  of  the  body**  be  construed  to        1825. 
be  words  of  purchase,  the  general  intent  of  the  testator  ' 

Do* 

would  be  wholly  defeated ;  for  in  that  case  the  estate  agabui 
would  go  only  to  the  children  of  Thomas  Chapman ;  and 
if  during  his  life  all  his  children  died  leaving  children, 
the  grand-children  of  T.  Chapman  would  not  take  at  all, 
and  the  estate  would  not  continue  in  his  family.  Be- 
sides, if  those  words  be  words  of  purchase,  it  is  difficult 
to  say  that  the  children  of  Thomas  Chapman  could  take 
more  than  an  estate  for  life ;  and  then,  if  they  (}ied 
leaving  children,  the  grand-children  would  not  take.  I^ 
on  the  other  hand,  the  heirs  of  the  body  of  Thomas 
Chapman  took  the  fee,  then  all  the  limitations  over  would 
be  defeated,  which  would  be  directly  contrary  to  the 
intention  of  the  testator.  For  these  reasons  it  seems  to 
me^  that  if  the  whole  will  had  been  presented  to  the 
Court  on  a  former  occasion,  they  would  not  have  come 
to  the  conclvision  which  they  did.  Upon  the  best  con- 
sideration I  have  been  able  to  give  to  this  will,  I  am  of 

opinion  that  Thomas  Chapman  took  an  estate  tail. 

« 

Bayley  J.  I  feel  no  difficulty  in  saying,  that  I  think 
the  decision  pronounced  on  a  former  occasion  on  the 
construction  of  this  willj  and  in  which  I  concurred,  was 
wrong.  The  general  rule  applicable  to  this  subject  is, 
that  where,  in  a  deed  or  will,  there  is  a  limitation  of  an 
estate  of  freehold  to  a  man,  and  afterwards  to  the  heirs 
of  his  body,  so  as  to  give  it  to  the  heirs  as  a  denomi- 
nation or  class,  (including  the  whole  line  of  heirs,)  the 
words  '<  heirs  of  the  body"  are  to  be  construed  as  words 
of  limitation,  and  the  heirs  then  take  by  descent ;  but 
where  they  are  used  to  designate  only  certain  individual 
persons  answering  the  description  of  heirs  at  the  death  of 

the 
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tbti  doDor  or  devisor,  there  they  are  words  of  purchase,  (a) 
Now  the  words  "  heirs  of  the  body"  have,  in  general,  a 
certain  technical  meaning  and  include  all  descendants.  I 
agree  with  the  rule  laid  down  by  Lord  RedesdaU  in  Doe  ▼. 
Jeston,  **  that  technical  words  should  have  their  l^al  ef- 
fect^ unless  from  subsequent  inconsisteot  words  it  is  very 
dear  that  the  testator  m^nt  otherwise."   The  l^;al  effect, 
tlterefi>re,  of  the  devise  to  the  heirs  of  the  hodjr  of  Thomas 
Chapman^  was  to  give  him  an  estate  tail,  unless  it  clearly 
appears  from  the  subsequent  words  in  the  wilt,  that  the 
testator  meant  otherwise.     Such  other  meaning  is  said 
to  appear  in  this  case,  because  the  testator  has  directed 
that  females  should  take  as  well  as  males,  and  that  tbc^ 
«hould  all  take  as  tenants  in  common ;  and  it  is  said  that 
females  could  not  take  gavelkind  lands  at  all  by  desceu^ 
and  that  tlie  heirs  of  the  body  could  only  tal^e  as  copar- 
ceners, and  not  as  tenants  in  common.     But  cases.may 
be  put  where  females  might  take  gavelkind  lands  by 
descent ;  for  instance^  suppose  Thomas  Chapman  to  have 
left  no  issue  but  daughters,  then  they  would  all  take  as 
coparceners ;  or  supposing  that  be  had  sons  only,  and 
some  of  those  sons  died  inhislife  time,  leaving  daughters 
only,  those  daughters  would  take  by  way  of  represent- 
ation, together  with  the  surviving  sons  of  Thomas  Ch^ 
Hum,  and  they  would  in  that  cose  answer  the  descriptioD 
of  heirs  of  the  body  of  Thnaas  Chapman.     Then  as  to 
the  other  objection.     It  is   true  th&t  the  lieirs  of  the 
body  of  Thomas  Chapman,  female  as  well  as  male,  can- 
not take  the  land,  being  gavelkind,  by  descent  as  tenants 
in  common,  th^  must  take  as  coparceners.     Assuming, 
however,  that  the  heirs  of  the  body  cannot  take  in  this 
particular  mode  prescribed  by  the  testator,  it  does  not 

(a]  Bargmai't  obwrVatlonl  on  ihe  mU  \a  Oiitliy't  ease,  and  Jbiwi  t- 
Mirgim,  I  Snmt't  Ckan.  Cate$,  SOS. 

therefore 
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therefore  follow  that  he  did  not  intend  that  heirs  of  the       1825. 
body  should  take.     The  words  of  modification  are  to  be       "IT 
rejected.     Dae  ▼•  Laming  is  distingu'tshable  from  the       agamit 

Haktet* 

present  case^  because  there  words  of  limitation  in  fee 
were  grafted  on  the  words  heirs  of  the  body^  and  they 
could  not  have  been  satisfied  by  an  estate  tail  in  tb6  an-* 
cestor.  If  in  this  case  the  heirs  of  the  body  were  to  take 
an  estate  in  fee,  that  would  defeat  all  the  limitations 
over.  In  the  case  stated  for  the  opinion  of  the  Court 
upon  the  former  occasion,  all  the  limitations  over  were 
not  stated.  I  am  of  opinion  that  the  l^al  effect  of  the 
devise  to  Thomas  Chapman  for  life,  and  after  his  decease^ 
to  the  heirs  of  his  body,  was  to  give  him  an  estate  in 
tail  general.  I  think  also  that  there  are  not  in  the  sub- 
sequent part  of  the  will  any  words  whi^h  clearly  and 
unequivocally  shew  that  the  testator  meant  that  he  should 
take  afl  estate  for  life.  That  being  so,  I  am  of  opinion 
that  Thomas  Chapman  took  an  estate  in  tiul  general,  and» 
consequently,  there  must  be  judgment  for  the  defendant 

HoLROYD  J.  I  think  that  the  words  ^*  heirs  of  the 
body"  must  be  construed  as  words  of  limitation,  and 
that  Thomas  Chapman  took  an  estate  in  tail.  The  de- 
cision of  the  House  of  Lords  in  the  case  of  Z)oe  v.  Jesson^ 
and  tha  principles  established  by  that  case,  compel  us 
to  decide  that  Thomas  Chapman  took  such  an  estate.  It 
appeared  to  me  when  this  will  came  before  the  Court 
upon  the  former  occasion,  that  the  effect  of  the  words 
*<all  my  real  estate,"  was  to  pass  a  fee  to  the  children 
of  the  body  of  Thomas  Chapman.  But  I  am  now  satis- 
fied from  the  subsequent  limitations  over,  that  thoMe 
words  were  not  sufficient  to  pass  a  fee  to  the  children. 
l(j  therefore,  we  decided  that  Thomas  Chapman  did  not 
take  an  estate  tail,  the  children  would  take  estates  tat 

life 
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1825.  life  only,  and  the  estate  would  go  over  while  there  were 
members  of  Thcmaz  ChapmatCs  family  eusting,  which 

offnnMi  would  be  contrary  to  jthe  express  intention  of  the  testa- 
tor.  Then  if  the  children  neither  take  estates  for  life, 
nor  esates  in,  fee,  it  follows  that  in  order  to  effectuate 
the  Ihtention  of  the  testator,  which  was,  that  his  estate 
should  remain  in  the  family  of  ThomcLS  Chapman^  we 
must  hold  that  he  took  an  estate  tail.  Besides,  I  think 
this  case  must  be  decided  according  to  the  principles 
laid  down  in  Jesson  v.  Wright  Now  that  case  establishes, 
that  if  there  be  a  devise  to  A.  for  life,  and  after  his  de- 
cease to  the  heirs  of  his  body,  share  and  share  alike  as 
tenants  in  common,  A.  takes  an  estate  tail.  Upon  the 
authority  of  that  case,  therefore,  I  am  of  opinion  that 
Thomas  Chapman  took  an  estate  tail. 

LiTTLEDALE  J.  The  principles  applicable  to  this  sub- 
ject must  be  considered  as  finally  setded  by  the  decision 
of  the  House  of  Lords  in  Jesson  v.  WrigJd.  The  words 
of  the  will  in  that  case  were  in  terms  very  similar  to 
the  present.  And  it  was  held  that  the  words  ^<  as  tenants 
in  common**  might  be  rejected,  and  if  so  they  may  be 
equally  rejected  in  this  case.  In  that  case  the  power  of 
appointment  to  fV.  Wnght^  was  very  strong  to  shew,  that 
it  was  intended  that  his  children  should  take  «s  pur- 
chasers ;  but  there  being  no  appointment,  the  House  of 
Lords  held  that  they  took  by  descent.  The  case  of  Doe  ▼• 
Laming  has  been  relied  upon  for  the  lessors  of  the  plain- 
tiff, to  shew  that  females  cannot  inherit  gavelkind  lands. 
They  may,  however,  take  them  by  way  of  represent* 
ation.  The  introduction  of  the  other  terms  into  diis  wiU 
are  not  sufficient  to  do  away  the  l^;al  effect  of  thegenefat 
words  «  heirs  of  the  body."  When  this  will  came  befim 
this  Court  on  a  former  occasion^  it  was  held|  that  under 


Harvit. 
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tlie  devise  of  all  the  testator's  real  estate,  the  children  of       1825. 
T.  Chapman  took  the  fee.     But  the  testator  has  disposed        " 
of  the  whole  fee,  for  in  default  of  issue,  it  is  to  go  to  bis        asaina 
own  right  heirs.     That  satisfies  the  meaning  of  the  word 
estate ;  it  need  not  go  to  one  class  of  individuals.     Be- 
sides, if  the  children  of  the  devisee  for  life  took  the  fee, 
the  limitations  over  would  be  defeated. 

Judgment  for  the  defendant 


Plummer  against  Woodbuene.  • 

T  NDEBITATUS  assumpsit.     The  first  eight  counts  DecUmion  in 
oi  the  declaration  were  upon  promises  made  to  plain-  tainiogMreral 
tiff  himself,  tfnd  to  Thomas  Plummet,  Thomas  William  "^on^^t 
Plummer^  and  John  Foster  Barham,  all  since  deceased/  u^u^iion^w' 

to  the  first  ten 
counts,  that  before  and  at  the  time  of  making  of  the  said  several  promises  defendant 
was  in  parts  beyond  the  seas,  and  afterwards  returned  to  this  kingdom,  which  was  lb« 
first  rcliim  after  his  making  the  eaid  teverai  promises,  and  within  six.  years  next  after 
such  return  the  plaintiff  sued  out  a  bill  of  Middlesex,  returnable  on  Friday  next  aAer  eight 
days  of  Saint  Hilary,  to  answer  the  plaintiff  of  a  plea  of  trespass,  to  which  the  sheriff  returned 
non  est  inventus.  The  replication  then  stated  various  writs  continuing  the  process,  but  did 
not  dcscf/bethem  as  alias  and  pluries  writs,  and  the  last  had  an  ac  etiam  clause.  The  repli- 
cation  then  stated  that  the  first-mentioned  precept  was  sued  out  by  the  plaintiff  with  intent 
to  implead  and  declare  against  the  defendant  for  the  several  causes  of  action  in  the  declar- 
ation mentioned,  and  accordingly  the  plaintiff  did  exhibit  his  bill.  There  was  a  special 
demurrer,  and  one  of  the  causes  assigned  was  that  it  did  not  appear  that  the  plaintiff  had 
not  returned  to  this  kingdom  after  the  making  of  the  said  promises  and  undertakings  in  the 
first  eight  counts,  and  more  than  six  years  before  the  suing  out  of  the  first-mentioned 
prfeoepu  Scmble,  tliat  it  did  sufiicicntly  appear  tluit  the  defendant's  return  was  the  first 
after  9imch  of  the  promises  mentioned  in  the  first  ten  counts.  But  held,  at  all  events,  that 
the  want  of  the  wonis  '*  each  and  every  oft/iern*  was  not  assigned  with  sufiicient  distinctness 
as  a  cause  of  demurrer.  Held  also,  that  the  ac  etiam  writ  was  a  good  contintiancc  of 
conmion  process,  and  that  the  continuances  need  not  be  by  alias  and  plurlls  writs. 

Another  plea  f  tated  that  the  plaintiff  had  impleaded  the  defendant  in  a  plea  of  trespass  on 
the  case  upon  promises  in  a  court  of  judicature  in  the  island  of  Saini  Christopher^  for  the 
same  causes  of  action  as  those  mentioned  in  the  declaration,  tliat  the  defendant  pleaded  non 
assumpsit^  upon  which  issue  was  joined  and  the  jury  found  for  the  defendants  with  one 
pcnn}  costs,  that  judgment  was  given  for  the  defendant  upon  that  verdict,  and  that  that 
judgfTiont  was  afterwards  aflirmed,  first  by  a  court  of  error  in  the  island,  and  afterwards  by 
the  king  in  council.  Held,  that  this  plea  was  bad,  inasmuch  as  it  did  not  appear  that  the 
judgment  at  Saint  Cltristopher\  was  final  and  conclusivt*  in  the  colony  itself,  so  as  to  bar  the 
plaintiff  from  another  action  tlierct 

the 
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I8S5.       The  third  count  was  for  del  credere  commission,  gaaran- 
p  teeing  the  solvency  of  underwriters,  and  the  seventh  was 

agiunti        for  interest  The  ninth  and  tenth  counts  were  for  interest 

Wdodbuskb. 

due  to^  and  upon  an  account  with  the  plainti^  and 
T.  W.  Plummer^  and  J.  JP.  Barkamy  after  the  death  of 
T.Pbmmer.  The  eleventh  and  twelfth  counts  were  npon 
similar  causes  of  action  accruing  to  the  plaintiff  and  J, 
F.  Barham,  after  the  d^th  of  T.  W.  Plummer.     And 
the  thirteenth  and  last  counts  were  upon  similar  causes  of 
action  accruing  to  the  plaintiff  alone,  as  surviving  part- 
ner.    Plea,  non-assumpsit  infra  sex  annos.    And  4<thly, 
As  to  the  first,  second,  fourth,  sixth,  and  eighth  counts 
(omitting  the  third,  and  seventh),  that  plaintiff  ought  not 
to  be  admitted  to  say,  that  the  defendant  undertook 
and  promised  as  in  those  counts,  or  any  of  them  men- 
tioned,  because  plaintiff  and   his  three  Iste  copart- 
ners on  the  27th  February  1817,  in  a  certain  court 
of  judicature  of  our  Sovereign  Lord  the  King,  holden 
in  parts  beyond  the  seas,  in  and  for  the  island  of  Si. 
Christopher^  to  wit,  a  certain  court  of  record,  called  the 
Court  of  K.  B.  and  C.  P.,  before  John  Garrett^  Chief 
Justice,  &c.,  at  &c.,  impleaded  the  said  defendant  in  a 
certain  plea  of  trespass  on  the  case  upon  promises,  and 
in  that    suit   declared    against  the  defendant  amongst 
other  things,  for  that  whereas. — (The  plea  here  set  out 
the  declaration  in  the  former  action  verbatim,  which 
appeared  to  be  for  the  same  causes  of  action  mentioned  m 
Ae  first,  second,  fourth,  fifth,  sixth,  and  eighth  ooanlf 
of  the  present  declaration ;)  that  to  such  former  dedaf^ 
ation'  the  defendant  pleaded  non  assumpsit,  upon  which 
.  issue  was  joined.    And  such  further  proceedings  weK 
thereupon  had  in  the  said  former  suit,  that  afterward^to 
wit,  at,  &c.  the  said  issue  joined  was  tried  by  ajurydf 
twelve  men,  and  as  to  that  issue  the  jurors  of  duii  yut] 
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upon  their  oath  did  say,  that  they  found  for  the  defendant  1825. 
with  one  penny  costs.  The  plea  then  stated  that  judgment  — — 
was  given  for  the  defendant  upon  and  agreeably  to  the  ^agamu 
said  verdict,  and  that  that  judgment  was  affirmed  by  a 
cdurt  of  error  in  the  island,  and  by  the  king  in  council, 
which  said  several  judgments  are  still  in  full  force  as  by 
the  record,  &c*  Averment  that  the  said  proceedings  so 
had  in  the  courts  of  the  said  island,  and  in  the  said 
court  of  privy  council,  were  at  the  times  when  they  were 
so  had,  within  the  jurisdiction  of  the  same  courts  respec* 
tively,and  were  carried  on  in  conformity  with  and  accord* 
ing  to  the  due  course  of  law  at  those  times  established, 
and  in  force  in  the  island  aforesaid.  And  that  the  said 
several  sums  and  debts  in  the  first  eight  counts  respec- 
tively mentioned  were  and  are  parcels  of  the  said  several 
sums  of  money,  and  of  the  said  supposed  debts  mentioned 
in  those  parts  of  the  declaration  in  the  said  former  suit, 
&€.,  and  that  the  defendant  did  not  promise  or  under- 
take in  respect  of  the  said  sums  or  debts  in  the  first 
eight  'Counts  mentioned,  or  any  of  them,  or  any  part 
thereof;  otherwise  than  was  alleged  in  those  parts  of 
the  declaration,  in  the  said  former  suit,  which  are  herein 
above  set^forth.  And  this,  &c.  wherefore,  &c.-*The 
defendant  pleaded  fifthly,  a  similar  plea,  to  the  third 
count  of  the  present  declaration.  Sixthly,  a  similar 
plea  to  the  seventh,  ninth,  eleventh,  and  thirteenth  counts 
of  the  present  declaration,  and,  seventhly  and  lastly,  he 
pleaded  a  similar  plea  to  the  first  six,  and  the  eighth 
counts  of  the  declaration,  but  beginning  and  concluding 
with  actio  non  instead  of  beginning  or  concliiding  by  way 
of  estoppel.  To  the  second  plea,  as  fiur  as  related  to  the 
first  ten  counts  of  the  declaration,  the  ptamtiff  replied, 
that  before  and  at  the  time  of  the  making  of  the  said 
several  promises  in  those  counts  mentioned,  the  defend- 
ant 
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1825.       ant  was  in  parts  beyond  the  seas,  to  wit,  in  the  island  of 
^       Si.  Christopher,  in  the  West  Indies ;  and  the  defendant 

oipkinst        aflerwards,  to  wit,  on  the  first  of  January  1820,   re- 
turned  to  this  kingdom,  to  wit,  at,  &c.,  whica  return  ot 
defendant  was  his  first  return  into  this  kingdom  after  the 
making  of  the  said  several  promises  in  those  counts 
mentioned,  and  within  six  years  next  after  the  return  of 
the  said  defendant  into  this  kingdom,  to  wit,  on  the  24th 
'day  of  January  1820,  &c.,  the  pimntiff,  together  with 
the  said  John  Foster^  since  deceased,  for  the  purpose  ot 
recovering  the  damages  sustained  by  reason  of  the  not 
performing  the  said  several  promises  in  those  counts  men« 
tioneJ,  sued  and  prosecuted  out  of  the  Court  of  Km  B. 
against  the  said  defendant  a  bill  of  Middlesex^  return- 
able on  Friday  next  after  eight  days  of  St,  Hilary^  to 
answer  the  said  plaintiff^  and  the  said  John  Foster^  in  a 
,  plea  of  trespass.    The  replication  thereon  set  out  various 
writs  alleged  to  have  been  granted  to  him  in  the  form 
if/bresaidf  continuing  the  process  from  time  to  time; 
and  the  last  writ  had  an  ac  etiam  clause.     The  death 
of  Foster,  the  co-plaintii!^  was  also  stated.     Averment 
that  the  first-mentioned  precept  was  so  sued  out  and 
prosecuted  by  the  plaintiiFand  John  Foster,  icith  intent 
to  implead  the  defendant  upon  and  Jbr  the  said  several 
causes  of  aetion  in    the   said  first   ten    counts  men- 
tioned, and  to  cause  the  defendant  to  appear  in  tlie 
court  here;    and,    upon    bis    appearance,    to  declare 
against  him  for  the  several  causes  of  action  in  those 
counts  mentioned ;  and  that,  according  to  the  said  in« 
tent,  plaintiff  afterwards,  to  wit,  in  this  same  Michad^ 
mas  term,  exhibited  his  said  bill,  and  declared  thereott 
against  the  defendant,  to  wit,  at,  &c.,  and  this,  8ce< 
Wherefore^  &c.  — -  To  the  fourth  and  subsequent  pleoi 
the  plaintiff  replied  specially  that  the  only  evidence lob* 

millBo 
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mitted  to  the  St.  Kitfs  jury  were  two  affidavits  setting 
forth  the  plaintiflPs  cause  of  action,  and  verified  pursuant 
to  the  statute  5  Geo.  2.  c.  7.;  that  the  verdict  ought  to 
have  been  found  for  the  plaintiff,  and  that  no  proceeding 
in  the  nature  of  a  writ  of  attaint  lies  upon  judgments  so 
given  in  the  colonial  courts,  either  in  such  courts  or 
elsewhere. 

To  the  replication  to  the  third  plea  the  defendant  de- 
murred, assigning  for  cause,  ^^  that  the  said  last-men-f 
tioned  precept  or  writ,  requiring  the  defendant  to  answer 
in  a  plea  of  trespass,  and  also  to  a  bill  to  be  exhibited  for 
SIOOZ.  upon  promises^  did  not  well  and  sufficiently  continue 
the  process  in  the  replication  previously  set  forth,  by 
which  the  defendant  is  required  to  answer  in  i^  plea  of 
trespass  only ;  and  also  the  process  in  the  replicatipn  se^ 
forth  does  not  appear  to  have  been  continued  by  alias 
and  pluries  precepts,  or  writs,  according  to  the  course  and 
practice  of  the  Court  here;  and  also  that  it  do^s  notpp-; 
pear  by  the  replication  that  the   plaintiff  had  not  re-i 
turned  to  this  kingdom  after  the   making  of  the  said 
promises  and  undertakings  in  the  said  first  eight  counts 
mentioned,  and  more  than  six  years  before  the  suing 
out  of  the  first-jnentioned  precept,  8cc." 


1825. 
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Manning  for  the  plaintiff  began.  The  first  question 
is,  whether  a  common  bill  of  Middlesex  iii  trespass  will 
connect  with  a ,  subsequent  bailable  writ  containing  an 
ac  etiam  clause  in  assumpsit,  so  as  to  avoid  the  statute 
of  limitations.  .  The  object  of.  the  ac  etiam  clause  is 
merely  to  comply  with  the  statute  13  Car.  2.  st.  2,  c.  2., 
which  provided  that  no  person  arrested  upon  any  bail- 
able process  wherein  the  true  cause  of  action  was  not 
particularly  expressed,  should  be  compelled  to  give 
security  for  his  appearance  in  any  sum  exceeding  40/. 

Vol.  IV.  Tt  This 


^  CASie?  iH  TBINITY  TE^M 

IflS^      Thk.djBLV^  da»  not  vaiy  or  affect  the  cbaracteir  of  tbe 
process  itst^tfk    If  k  altered  tl|e  nature  qf  the  process  aoi> 


•  >b     w   \? 


.irxr'»^e'.'c 


Ji^lr.    ^  ^  ^^"^  ^  ^  disebiHinuance  ef  tb^  first  writ,  the 
coiueqoenee  would  be  tl^t  a  phiotiff  who  ha^  su^  ou^ 
proceaa  tnefdy  to  aToid  a  future  plea  of  the  sti^ute  of 
init^tkonsj  aad  who  (baring  that  oligeet  onl^  in  view) 
kafr  not  thought  fit  to  proceed  in  the  first  instance  by 
Mnest,  would  be  unable,  when  he  came  to  foQow  up 
his  suit  dE)^  the  npiration  of  the  six  years,  to  hpid  the 
defendant  ta  bail  fi>r  an  j  larger  sum  than  402^,^  u^hich^ 
if  the  det(t  were  of  considerabl  j  greater  amount,  would 
be  %ttettdc4  with  great   injustice  and  ineonvenuepe^ 
Le^ilfeter  ▼•  Marklundm  (a)      The  ac  etiam   clause  is^ 
tnategouB  to  the  notice  to  appear  in  an  action  of  as* 
wmnfsk^  8(c.,  which  is  directed  by  I2  0eo.  It  r^29.,  to 
be  written  under  the  copy  of  process  served ;  and  if  the: 
i|C  etiam  clause  is  to.  be  considered  as  any  thing  more 
than  »  statement  of  the  real  object  of  the  process^  as 
distmgttished  from  its  form,  there  wiN  be  an  irr^ulari^ 
in  joining  trespass  and  ftisumpsit.    Upon  the  second 
point,  the  sicut-aKas  and  the  sicut-pluries  finrm  no  part  of 
the  writ,  and,  therefore,  need  not  be  set  out  io  the  te^Yi" 
cation*    These  clauses  consist  merely  of  a  short  re- 
cital   of  the  fact  of  previous   process   having  issued; 
whereas  on  this  record  the  issuing  of  such  previpns  pro- 
cess b  already  directly  and  fully  stated.      From  the 
books  of  entries  it  appears  that  two  mode^  .of  setting 
out  consecutive  writs  have  been  adopted.     Iq  Jmmn  v» 
Englefidd,  Bart.  (5),  to  a  plea  of  the  ^tute  of  linti^ 
ations,  drawn  by  Lord  Ri^fmotii^  the  plaintiff  replied^ 
a  latitat  issued,  and  that  upon  the  non-a][^E>earane!B  of 
the  defendant  he  prayed  further  prpces^  ^  wktd^w|i9>.. 


(a>  S  Mac  1181.  (»)  I  Lm.  EM.  Sa 
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r^ranted  to  him  in  form  aforesaid*'^    But  the  next'  pro-       idS5. 

<cess  is  not  in  any  other  way  ^estffnated  as  an  alias,  and     --^  ■  :r"' 

'  the  defendant  rejoined  non  assumpsit  infra  sex  annos    ^/^|^^^ 

•  ante  emanationem  brevis.   So  that  there  Lord  Raymond 

accepted  such  ^  replication  as  ^e  present  as  good.    But 

where  tlie  prayer  of  further  process,  and  the  award 

^*  that  it  is  granted  to  him  in  form  aforesaid/'  are 

omitted,  the  sicut-alias  and  sicut-pluries  are  stated  in 

the  replication.    [Liber  Placitandi  or  Thompmn  Ent.  . 

SI.  Lilt.  Ent.  104  and  122.] 

Stephen  contriL  The  replication  is  defective.  It  is 
|)Ieaded  in  reply  to  the  second  plea,  ^*  so  far  as  rdates 
to  the  first  ten  counts;"  and  it  alleges,  *^  that  before 
the  making  of  the  promises  in  the  first  ten  counts  the 
defendant  was  abroad,  and  afterwards  returned  on  the 
first  of  January  1820  to  this  kingdom,  w%tich  was  his 
first  return  after  the  making  the  promises  in  the  first 
ten  counts  mentioned,"  (without  adding,  or  any  qfihemy 
or  words  equivalent,)  <^  and  that  within  six  years  after 
such  return  the  plaintiff  sued  out  the  first  bill  of  Middle^ 
sexJ*  Now  every  word  of  this  may  be  true,  without 
afibrdtng  any  sufficient  answer  in  point  of  law ;  ibr 
the  first  eight  piomises  are  laid  in  1812,  and  the  two 
following  in  1818.  It  is,  therefore,  possible,  consistently 
with  this  record,  that  the  defendant,  after  the  making 
of  the  first  eight  promises,  netnmed  to  England^  then 
went  back  again  U>  St,  Christopher^s,  and,  after  mak- 
ing the  ninth  and  tenth  promises  there,  returned 
a  second  time  to  England  on  the  first  of  January  1820. 
The  4  Annef  c.  16.  5. 19.  provides,  by  way  of  exertion 
to  the  statute  of  limitations,  that  if  any  person  against 
whom  there  is  any  cause  of  action  shall  be  beyond  the 
seas  at  the  time  that  it  accrues,  the  fik&^t^^  l>0  brought 

Tt  2  BfjpAxM 
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1825.       against  him  within  six  years  after  his  return.    Where 

p  there  are  several  causes  of  action,  therefore,  each  must 

"^against       be  shewn  to  have  been  proceeded  upon  by  suit  within 

WOODBUftXZ.  , 

« the  required  period.  The  precedents  in  such  cases,  after 
alleging  that  the  return  pleaded  was  the  ^rst  return  after 
the  c^us^s^  action  first  accrued,  invariably  add,  ^  or 

.any  of  them,"  or  by  some  other  form  of  expression 
shew  that  there  was  no  return  previous  to  that  al- 
leged, and  subsequent  to  some  of  the  causes  of  action* 
1  Went  327.  3  Went.  205. 

Secondly,  the  replication  is  bad  in  substance.  A  bail- 
able writ  with  an  ac  etiam  clause  is  no  sufficient  continu- 
ance of  a  bill  of  Middlesex  not  bailable.  The  bailable  writ 
here  pleaded  is,  consequently,  to  be  taken  as  the  com« 
mencementof  a  n^BD  suit,  and  if  so  that  suit  was  not  com- 
menced within  six  years  after  the  defendant's  return  to 
England.  The  averment  that  the  plaintiiF  sued  out  the 
first  bill  ot^iddlesexy  with  intent  to  declare  as  he  has^one^ 
will  not  help  him,  if  that  precept  will  not  in  its  nature  con- 
nect  with  the  subsequent  bailable  process,  so  as  to  form  one 
continued  suit.  The  identity  of  the  suit  first  commenced 
with  that  in  which  the  plaintiff  has  declared  is  the  basis 
of  the  replication,  and  the  continuance  of  the  process  is 
essential  to  the  identity  of  the  suit.  Smith  v.  Bower  (a) 
Stratton  v.  Savignac  (6),  Kinseyv.  Heyward{c\  Leadbeter 
v.  Markland  {d\  and  other  similar  cases,  are  inappli- 
cable, for  they  only  tend  to  shew  that  where  the  writs  are 
sufficiendy  continued,  and  the  suit  the  same,  mere  want 
of  form  or  irregularity  in  parts  of  the  process  will  not 
prevent  it  from  operating  in  , avoidance  of  the  statute; 
but  here  the  suit  first  commenced  is  different  from  that 


(a)  3  T,  R.  662.  (c)  XM,  Ray,  433^ 

{b)  3B.f:P.  530.  (d)  2  Mac  1 131i 
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ultimately  prosecuted.  -  It  differs  in  termsj  for  the  suit        1825. 
mentioned  in  the  fii*st  bill  of  Middlesex  is  a  plea  of  ires*      ^ 
jpasss  but  tlie  ac  etiam  writ  speaks  of  the  plea  aforesaid^        againsi 
and  also  a  dill  upon  promises.     Besides  an  ac  etiam  writ 
oannot  in  its  nature  be  a  good  continuance  of  common 
process.     Its  effect  is  difierent^  for  it  implies]  arrest  and 
bail,  1  KeblCf  598,  {a)     Its  object  is  different,  viz.  to  ex* 
jvess  ike  true  cause  of  action^  as  well  as  to  bring  the  de« 
fendant  into  court,  and  it  is  in  this  respect  in  .some 
degree  in  the  nature  of  an  original.     The  first  process 
in  this  case  is  a  mere  precept  in  trespass^  the  last  ougfit 
rather  to  be  considered  in  assumpsit;  for  the  suggestion 
of  the  trespass  in  an  ac  etiam  writ  is  mere  form,  ^nd  the 
ac  etiam  clause  is  the  only  material  part,  Barber  v. 
I2oyd{b\  Campbells.  Palmer. {c)     To   make,  the  last 
process  a  continuance  of  the  first;  it  ought  to  have  had 
a  clause  oi  sieutplurie^.  Benson  v.  King,  {d)  But  it  does 
not  appear  by  the  replication  that  it  had.     Indeed  such 
a  clause  would  have  been  inapplicable  to  the  case,  for  it 
could  not  be  truly  said  in  the  ac^  etiam  writ,  that  the 
sheriff  had  been  often  commanded  to  enforce  defendant's 
appearance  to  a  bill  to  be  exhibited  upon  j)romises.     It 
was  that  writ  which  first  commanded  him  to  do  this* 
^Bayleyi.  But  he  had  been  often  commanded  to  enforce 
his  appearance  to  the  trespass^  and  is  not  that  sufficient? 
or  does  the  sicut  pluries  necessarily  r^fer  to  the.  whole 
tenor  of  the  writ  in  which  it  occurs  ?]  If  it  does,  then  this 
x:ase  is  one  to  which  a  clause  of  sicut  pluries  would  be 
inapplicable,  which  is  a  test  to  try  whether  there  is  essen- 
tially a  want  of  continuance  between  the  first  and  last" 

(a)  It  is  Uiere  smid  that  the  ac  etiam  was  invented  by  the  clerks,  foe 
avoiding  the  statute  13  Car.  2.  c.  2.     '*  But  the  writ  is  at  common  law 

l>efore.** 

(b)  2  r.  R.  515.  *         (c)  2  C/iiWy,  166. 

((0  1  Tidd,  161  c  Sth  edit.    Jmt.  Oer.  S3.     Off,  Bnv.  2X     2  Mich, 
jr.  B,  81,     Lib,Ptad5l. 

T  t  3  process ; 
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^*^^       pi!9ce88;  fortoo^doubtrthe^fca  t  alias^and:  nam.  fifatSesf^ 
Ftj^lpiEa,     ^^  otii^r:  fbfms  of  entry  Mi  jpleadiog^  bftw  tlMi»  8«Me^ 
Bodsigriificaiicy.  It  js  ttote^  th  ere  sn^cumiavMidk  ther 
vaotof  ataiotcootiauanGe  has  been^  disvegftfdtd;    Bat^ 
^  defect ^ai 'either  capable  of  beii§^*  eured^  by  aiirex? 
^posL  fiMto'eittiy,  or  the  nature  of  iie  prooeedkig  miai' 
^uch  as)badniit#dihitted  of  a  regulap  aod"^  alnet  OKiti*^ 
nuance^  «nd  ibe  plaintiff  bad  parsujcdibis  F(HDedy^»  tbtff 
proper  form  prescribed  by  the  p  notice' of  Uie  oomr^ 
Bmfdmpre  v.  BaHenlmry  (a),  3iati,htw^'9.I^hMjp$^ (J^ 

ik-Bn&tt^di.  I  am  of  opinion:.  cBat^tfiisi^plteatidn 
iil^db^^  It  professes  to  answer  tbrpka^of  tfaesHHute 
cC^^Hmitationsi  as  far  as  tbat.is  appikablr  lb  the  firM  ten 
USttHits.  Looking  at  the  record,  it  ffvera>  tba*  iHa  dAfend* 
UttJt  was  abroad  M  the  time  of  mafchig  the  said  aeirerBl 
^jflrchlbises  hi  tbote  ceurils  mentionec^  nd  that  he  after* 
^Mrds  returned  "on  a  oertain  day,  and  that,  that  wis  his 
:^rst  tetam  ^er  Che  making  of  the  said  seteral  promises 
in  thoise  counts  mentioned.  It  is  objeeted^  that  this  is 
^dt  averred  to  baVe  been  his  first  retil^  after  the 
taking  of  each  and  ^Vc^y  of  those  promises,  bat 
\  am  by  no  means  tlesr  that  the  i^ords  may  net 
Aikve  that  effect  They  iAay  be  takeh  distribqtlvelyt 
'^sdld  be  construed  to  mean  tlrat  it  Uh&s  his  first  retara 
^Hft^  each.  But  a^iliihihg  i^it  to  be  otherwise^  Ae 
'^trafnt  of  the  words  ^*  each  and  every  of  them**  i&  mM^ 
Matter  of  form,  and  should  have  been  specificaUjj^  aiK 
'^^fned  as  a  cause  of  demuHrer,  and  I  think  thtt  u 
"ddne  with  sufficient  distinbthete  in  this  €ase» 
Ejection  i%  that  in  the  first  writ  there  ia  no  ae  e^ami 
kflaus^  and  that  though  there  is  an  averment,  thai  4 


(a)  BB.^A,  45f «  {h)  ^SOh  484. 

■  ♦ 

Will 
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S^rrilt  was  siied  out  with  intent  to  declare  in  ^is  actioti,  yet 
'the  last  process  is  not  a  good  oontkRwnce<oFttie  former, 
because  they  have  different  <fiects«  t^pon  &e  one  of 
them  the  defendant  may  he  held  to  ba3;  npdnCh^  ether, 
lie  cannot.  There  woidd  be  great  waght .  ia  that  pait 
of  the  argsment,  Sf  by  law  the  plaintilTcoiild  not  have 
declared  on  the  first  process  as  he  has  done;  bill  as  he 
Diigfat  do  so,  ilie  second  process  is  no  defiartai^e  from 
the  first,  but  a  mere  addition  to  it.  Another  d^ectibii 
is,  that  there  were  not  alias  or  pluries  writs;  and  it  iH 
said,  that  they  could  not  be  so;  but  I  am  xi(  opihion^ 
that  they  might  be  made  so  in  part,  if  not  iti  the  wholes 
At  all  events,  this  is  a  taete  irregularity,  and  liot  a  dis- 
continuance; it  cannot,  thdrefere,  have  the  effect  of  sOp^ 
potting  the  plea  of  the  statute  of  limitations^ 

The  remaining  demurrers  on  this  record  wivt  ^ided 
in  the  course  of  the  pleadings  that  followed  upon  the 
&arth  and  subsequent  plea^.  Stephen  was  now  desired 
to  argue  in  support  of  ^e  plea's  th^selves. 

^ej^tn,  The  question  on  those  pWas  is,  wh^Hh'^r  if 
in  a  colonial  court  a  verdict  and  judgment  therJsoii  be 
given  for  the  defendant,  which  judgment  is  afterwards 
affirmed  by  the  King  in  council,  these  proceedings  are 
not  a  bar  to  another  action  afterwards  brought  mi^nf^land 
for  recovery  of  the  same  detnand  ^  Hiere  is  no  express 
decisioil  on  this  point ;  Walker  v.  Witter  (a)  only  shews  that 
upon  a  colonial  judgment  debt  lies,  and  that  the  de» 
fendant  may  plead  nil  debet,  and  cannot  plead  nul  tiel 
record,  and  Lord  Kenyon's  remarks  in  Gudbraitk  Vk 
ifeviUe  (cited  ibid.  p.  6.  note  2.)  shew  that  it  is  iio  satis-^ 
factory  authority  against  the  conciusiveness  of  sudi  judg^ 

(a)  Doug.  1. 

T  t  4  ment 
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ment.  Besides,  the  judgment  had  not  been  obtained  upoD 
verdict ;  and  a  verdict  is  in  itself  an  estoppel  upon  the 
same  matter  of  fact  afterwards  arising  between  the  same 
parties,  unless  it  has  been  reversed  by  attaint,  Co.  IMt. 
227  h.  .  But  Walker  v.  Witter^  at  most,  only  decides 
that  where  the  plaintiff  chooses  to  bring  an  action  in 
an  English  Court,  to  enforce  a  colonial  judgment,  he 
throws  it  open  to  examination ;   and  it  by  no  means 
follows,  that  when  relied  upon  as  matter  of  estoppel  the 
judgment  is. examinable;  Phillips  y.  Hunter,  (a)     The 
same  matter  which  is  conclusive  when    pleaded    by 
way  of  estoppel  is  matter  of  evidence  only  when  not 
so  pleaded,  Vooght  v.  Winch.  (6)      In  personal  acticms 
a  judgment  for  the  defendant  in  a  former  suit  bars  a 
subsequent   action  for  the   same  demand,  at  least,  if 
that  judgment  was   on   the  merits;    and  trifling  dif« 
.  ferences  as  to  the  manner  of  claim  or  form  of  action 
in  .the  two  cases  will  not  prevent  the  bar,  if  there  be 
a  substantial  identity,    Fetrer*s    case(c},     Robinson  v« 
Hobinson  (d),     Tothil  v.  Ingram  {e\   Lechmere  v.   Top- 
lady  (y ),  JBarwell  v.  Kensey  {g\  Hitchen  v.  Campbell  {h\ 
Vooght  v.  Winch  [i) ;  and  this  rule  extends  to  the  case 
where  the  first  judgment  was  obtained  in  art  inferior 
English   court,    S  Hen.  4^.  W^  pi.  IS.      Fieldifig  v.  &r- 
ratt{k\  Mico  v.  Morris  {l\  Briscoe  V.  Stephens  (m).  The 
case  of  Burrows  v.  Jemino  («)  is  a  direct  authority  to 
shew  that  judgment  for  the  defendant  in  a  foreign  court 
is  a  conclusive  bar  to  a  second  action  for  the  same  de^ 


(a)  fiff,Bl.4{0, 

(h)  2Jl^.iJ.  66ii. 

(c)  6Rfj).7. 

(«/)  Cro.  Jac.  14.  5  Rep.  3^. 

(e)  I  Vent.  514. 

(f)  2  Vent.  169. 
Q)  51^0.172. 


{h)2 Black.  S27. 
(i)  2B.iJ.662. 
(k)  Comb.  575. 
(0   5  Lev.  254. 
(m)  2Bing.2l5. 
(«)  Str.  755.  1  DicHns.  Sep,  48« 
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mand  in  this  country.  -  [^BayleyS.   The  difBculty  that  I 
feel  is,  that  I  do  not  see  enough  in  this  record  to  satisfy 
me  that  the  judgment  at  St.  Christopher* s  was  final  and 
conclusive  in  the  colony  itself,  so  as  to  bar  the  plaintiff 
from  another  action  there ;  and  if  it  was  not,  it  cannot^ 
of  course,  operate  by  way  of  estoppel  here.     The  pleas 
allege  merely  that  ihe  ]\iry  found  for  the  defendarUy  and 
that  judgment  was  given  by.  the  said  court^or  ^A^  d^end" 
GTit  upon  and  agreeably  to  the  said  verdict*     This  does 
not  necessarily  imply  a  final  and  conclusive  decision.] 
The   pleas  in  this   respect  pursue  the  form   in  which 
the    colonial  record    itself  is  drawn  up.     That  form, 
indeed,  differs  from  our  own :  but    it  is  the  invariable 
mode  of  entry  at  St,  Christopher^ s^  where  a  verdict  and 
judgment  have  been  obtained  by  the  defendant    .The 
pleas  shew  that  in  an  action  of  indebitatus  assumpsit  an 
issue  of  non-assumpsit  was  joined  between  the  parties, 
and  allege  that  as  to  that  issue  the  jury  found  for  the 
defendant;    which  is  equivalent  to  an 'allegation  that 
they  found  that  the  defendant  did  not  undertake  or  pro^ 
mise.     This  necessarily  imports  a  verdict  on  the  merits; 
upon  this,  judgment  follows  agreeably  to  the  "oerdict  s 
that  necessarily  implies  a  judgment   upon  the  merits 
also,  and,  therefore,  presumably  a  conclusive  and  final 
judgment     Besides,   it  is  alleged  that,  after  affirmance 
of  the  judgment  on  writ  of  error,  the  cause  came  home 
on  appeal,  and  that  the  judgment  of  the  Court  of  Er- 
ror was  affirmed  by  His  Majesty  in  council.     After  this 
it  is   surely -impossible   to   doubt  that  the  cause  was 
finally  and   conclusively  decided   between   the   parties. 
TBayley  J.    For  any  thing  that  appears  there  may  be  a 
proceeding  in  the  nature  of  nonsidt  in  the  practice  of  S/. 
Christopher^^  although  differing  in  form  from  the  prac- 
tice of  our  courts ;  and  the  form  of  entry  here  set  forth 

may 


JS25. 

Plukmib 
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Itii.  toky  ht  mtily  ^italent  t6  a  Honiniit]    Tb^  forift  of 

'  ■'  tMry  b  ikit  ilppli(cat>l^  to  th6  case  #bel^  n  plaihttir 

4f^^iiRM  withdraw^  ftotii  court,  and  where,  consequently,  no  v^ 


WMPMN^Utt, 


diet  Ib  givedk  It  is  etr^i  inconsbtent  with  siich  a 
for  it  ^eikf^  that  b  Verditt  mas  gitren^  No  tddoff  bf 
Justice  can  be  suf^pos^^  without  proof,  lo  ti^  ftifi&s  of 
etitry  so  unsuitable  to  the  feal  inieaning^. 

The  Court  ^iv^te  of  opinioh  that  the  pleas  Iret^  bad) 
fbt  the  r^ason^  suggested  by  BajjjUy  J.,  and  ^V^  judg^ 
ment  for  the  plaintiff. 

Judgment  ibr  plaiftiiC 


referr^  td  JtanfU  v.  HuU^  Cra.  Jhci  9Mwi  in 
confirmatory  of  the  view  the  Court  had  tiBlken  of  dib 
ciise.  It  was  debt  iipon  an  obh'gation,  to  which  l2i0  de^ 
fendimt  pleaded  that  the  plaintiff  brought  another  siCtiBft 
upon  die  sume  bond  in  Lofridony  and  that  the  defaMhtnt 
had  thereto  pleaded  non  est  fectum,  and  that  ^  jui^ 
found  that  ft  ^as  ndt  his  deed.  The  entry  upoii  th^ 
Tcrdiot  there  wa^  that  the  defendant  should  wcKj^ 
damages  against  the  plaititifl^  et  quod  eat  inde  ain^  di^ 
&e.  But  no  judgment  quod  querent  nihil  capiilt  pifr 
breve;  so  there  was  not  any  judgment  to  bi^  bim  m 
imother  saitw  Therdbre  the  Court  held,  that  t^  j^ 
was  iuanfficieoi. 
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Pickering  agnbist  Notes. 

nrRESPASS  for  breaking  and  entering  certain  closes^  Tntpfm  for 
part  and  parcel  of  a  farm  called  forton  Fetrm^  situate  entering  two 
in  the  parish  of  Long  Parish^  in  the  county  of  Sou^  Forton  Farm, 
ampion^  and  hunting  for  game  in,  upon,  and  orer  the  /,  ^'  befo^ 
same  closes,  and  treading  down  the  grass,  &c.     Oh  HS^^jfU^ 
the  first  four  ideas  no  questicm  arose  t   the  defendant  !r**^'''^®^ 

^  ^  50acret  of  land 

fdeadec^  fifthly,  that  one  James  Widmore^  before  and  at  ^''^  adjoining 

tbelocQtinqUOi 

die  said  several  times,  when,  &c.,  was  seised  in  fee  of,  and  and  Uiat  by 

...  deed  of  Uie 

in  divers,  to  wit,  fifty  acres  of  land,  situate  next  and  ad*^  17U1  of  F^^ru* 
joining  to  the  said  closes  in  which,  &c.)  and  that  by  deed  'tZe^  f.  c 
dated  the  17th  of  February  1786,  and  made  between  "^l^f"^ 
one  Sit  Francis  Child,  who  was  seised  in  fee  of  the  ^!'"1|"^ 

'  and  one  iik  ir» 

closes  in  which,  &€•,  and  one  Richard  Widmore^  who  7*^  ^  ■p^ 

'         '  '  in  fee  of  the  50 

acres»  F,  C. 
granted  to  1L  W.  and  his  heirs  and  assigns,  for  the  time  being  Q,wQers  in  flee  of  the  56 
acres,  the  iibertr  and  privilege  of  hunting  for  game  with  dogs  in  the  kkhis  In  quo.     The 
plea  then  jnstined  the  trespass  as  the  senrant  of  J*  W,     Replication,  that  F*  C  did  not 
grant  the  liberty  and  privilege  as  in  that  piM  mentioned,  upon  whic6  issue  was  joined. 
At  the  trial  there  was  no  proof  of  any  such  grant  as  that  stated  in  the  pl«ra,  but  it 
appeared  that  by  a  deed  of  that  date  72.  W, ,  Mng  then  seised  in  fee  of  the  manor  of 
Middleton,  conveyed  Fort'm  Farm  to  F.  C,  meTving  all  royalties  *  but  it  appeared  further 
that  from  the  year  1753  the  gamekeepers  of  the  lord  of  the  manor  of  Middlel'm  were  ac- 
customed to  sport  over  Forton  Farm  with  the  knowledge  of  the  plathdff  and  hi^  landlorda 
the  owners  of  Forton  Farm;  that  about  14  years  agd  the  plaintiff  by  desire  of  his  landlord  ' 
gave  notion  to,  the  then  gamekeeper  of  the  loird  of  the  numor  not  to  trespass,  but  he 
afVerwards  continued  to  sport  there  by  order  of  the  lord,  without  any  further  interruption  t 
lielfU  tliiitiipon  this  evidence  a  jury  ought  not  to  have  presumed  a  grant 

Another  plea  stated  that  before  the  said  time  When,  &c  i?.  H^.  was  seised  of  the  closet 
io  lAkbp  SeIb.,  and  by  indenture  of  the  17th  Febrwuy  1736,  granted  unto  F.  d,  hia  heu«» 
&C.  the  closes  in  which,  8cc  with  a  reservation  of  all  royalties.  The  plea  then  deduced  ii 
title  in  the  said  royalties,  from  R.  W.  Vo  J,  ffi  and  then  justified  entering  the  closes  at 
his  servant  ReplicaUon,  that  the  defendant  did  not  enter  in  order  to  eierdse  the  said 
royalties,  upon  which  issue  was  joined.  Held,  that  it  lay  upon  the  defbnoant  upon  thia 
iasue  to  prove,  first,  that  he  had  such  a  royalty;  and>  secondly,  that  at  the  time  in  question 
be  vras  in  the  due  ejierdse  of  it;  and  semble^  that  that  could  only  be  done  by  proting  a 
ICrant  of  a  free  warren  from  the  crown, 

was 
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1825.       was  seised  in  iFee  of  the  fifty  acres  of  land,  and  whose 
^  estate  therein  James  Widmore  at  the  said  times  when,  &c., 

-PlCKIRIKO 

oRoiwi        had,  the  said  Sir  F.  Child  did  grant  to  JR»  Widmore  and 

his  heirs  and  assigns,  for  himself  and  themselves,  for  the 

time  being  owners  in' fee  of  the  said  fifty  acres  of  land, 

the  liberty  and  privilege  by  himself  and  themselves,  and 

'   his  and  their  servants,  of  hunting  for  game  with  dogs  in 

.  the  said  closes,  at  his  and  their  free  will  and  pleasure,  as 

'   belonging  and  appertaining  to  the  said  last  mentioned 

lands ;  and  the  defendant  then  justified  the  trespasses  as 

the  servant  of  J.  Widmore.     Sixthly,  as  to  entering  the 

closes  and  treading  down  and  bruising  a  little  the  grass, 

&c.,  that  long  before  the  said  time,  when,   &c,'  one 

ifi.  Widmore  was  seised  in  fee  of  and  in  the  closes  in 

which,  &c.,  and  being  so  seised  by  indenture  dated  the 

:17th  February  1736,  made  between  said  R.  Widmore  of 

the   first   part.  Sir  jF.  Child  of   the   second    part,  and 

W.  Guidott  and  A.  Guidott  of  the  third  part,  (but  which 

deed  is  since  lost,  &c.)  the  said  jB.  Widmore  did  grant 

unto  Sir  F.  Child  and  his  heirs  the  said  several  closes  in 

which,  8tc.  (in  which  said  closes  there  then  was,  and 

still  is  a  certain  river),  except  and  always  reserved  unto 

B.  Widmore  and  his  heirs,  all  royalties  and  the  soil  of  the 

^iver;  that  Sir  JP.  Child  entered  into  the  said  closes  in 

which,  &c.,  and  was  seised  thereof  in  his  demesne  as  of 

fee  (subject  to  the  exception  and  reservation  aforesaid), 

and  the  said  royalties  and  the  soil  of  the  river  then  belong- 

ong  to  R.  Widmore.     The  defendant  then  deduced  a  title 

in  the  said  royalties  and  the  soil  of  the  said  river  firom 

R>  Widmore  to  one  J.  Widmore^  his  heirs  and  assigns,  and 

pleaded  that  he  the  defendant,  as  the  servant  of  J".  Wid- 

viorcy  and  by  his  command  at  the   said  several  times 

when,  &c.,  entered  the  said  several  closes  in  which,  &c., 

to 
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to  exercise  the  said  royalties  and  right  of  soil,  and  *      1825. 
justified  the  aforesaid  trespasses  in  so  doing.     To  the      p      ^ 
fifth  plea  the  plaintiff  replied,  that  Sir  F.  Child  did  not        ^^ 
grant  to  R.  Widmore  the  liberty  and  privilege  as  in  that 
plea  mentioned.     To  the  sixth  plea  that  the  defendant 
did  not  at  the  said  times,  when,  &c.,  enter  into  the  said 
closes,  in  which,  &c.,  to  exercise  the  said  royalties  and 
right  of  soil  in  the  said  sixth  plea  mentioned ;  upon 
which   replications,    issues  were  joined.     At  the  trial 
before  Abbott  C.  J.,  at  the  last  Summer  assizes  for  the 
county  of  Southampton^  a  verdict  was   found   for  the 
plaintiff,  with  forty  shillings  damages,  subject  as  to  the 
issues  taken  upob  the  fifth  and  sixth  pleas  to  the  opinion 
of  this  Court  on  the  foUowin^j  case. 

The  defendant  on  the  day  mentioned  in  the  declar- 
ation, after  notice  from  the  plaintiff  not  to  trespass, 
entered  the  closes  mentioned  in  the  declaration,  being 
parcel  of  Forton  Farm^  for  the  purpose  of  beating  for 
and  shooting  game  there,  and  did  beat  for  game  there 
with  dogs.  The  defendant  at  that  time  was  the  game- 
keeper of  J.  Widmore^  Esq.(  in  the  pleadings  mentioned), 
duly  appointed  by  him  as  lord  of  the  manor  oi  Middleton^ 
otherwise  Long  Parish^  in  respect  of  the  same  manor ; . 
and  at  the  time  of  committing  the  supposed  trespasses 
was  acting  as  such  gamekeeper,  and  by  the  order  of 
Mri  Widmore,  Forton  Farm  contains  about  570  acres 
of  land,  and  every  part  thereof  is  sitdate  widiin  the 
compass  or  ambit  of  the  said  manor  or  reputed  manor, 
of  which  manor  and  farm,  as  also  of  a  certain  messuage 
and  lands  called  Middleton  Farm^  otherwise  Long  Paris/t  ' 
i^anw,  adjoining  to  part  of  the  lands  of  Forton  Farm^ 
one  flr  Widmore^  long  before  and  until  and  at  the  time 
of  the  conveyance  to  Sir  2^.  Child  hereinafter  mentioned, 

was 
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1825.  was  seised  in  fee  simple.    Tbe  sud  manor  or  rqnited 

*"■■"  manor  was  by  the  name  of  the  manor  or  Liordsbip  of 

Pfoxiinva 

di<amjt  Mi^dletoih  alias  Ltmg  Parish j  together  lykh  tbe  meaaiiage 


and  farm  called  MiddleUm,  otherwise  Long  PctrishParmp 
and  all  fisheries,  privileges^  and  royalties  t0  the  said 
manor  or JGurm  belonging,  conveyed  to  the  said  A  Wii- 
more  \n  fee  simple^  in  1698.  And  the  estate  of  PorUm 
Farm  was  conveyed  to  JS,  Widmore  in  fee  simple  io  J  706^ 
t)y  1^  different  grantor.  R.  Widmore  being  seised  of  the 
several  premises  as  aforesaid  by  deed  dated  the  17th 
Pehrvary  1736,  made  between  himself  Widmore  of  tfie 
one  part  and  Sir  P.  Child  of  the  second  part,  granted, 
bargained,  sold,  and  released  to  Sir  P.  ChUd^  (in  the 
pleadings  mentioned)  the  tenement  and  ferm  cdled 
Porton  Parm^  together  with  the  liberty  and  use  of  the 
river  and  water  for  watering  certain  water  meadows^ 
except  and  always  reserved^  unto  R.  Widmore  avid  ki$ 
heirsy  three  closes  particularly  named  (not  being  the 
closes  in  question)  and  also  all  royalties  and  seS  ff 
the  river^  to  hold  the  same  with  (he  fisheiy^  and 
liberty  of  fishing  in  certain  parts  of  the  river  unto 
Sir  P.  Childy  and  his  heirs  and  assigns,  to  the  use  of 
Sir  P.  ChUdy  his  heirs  and  assigns,  for  ever*  J.  WUwure 
at  the  said  time  when,  &c^  was  seised  in  fee  of  tbe 
said  manor  or  reputed  manor,  and  the  messui^  and 
ferm  called  Middleton,  otherwise  Long  Parish  Parwit 
deriving  his  title  thereunto  from  R.  Widmore,  of  whoa 
he  is  hehr  at  law.  Porton  Parm  has  been  in  tbe  occupa- 
tion of  the  plaintiff  nearly  fifty  years  last  past,  as  tenant 
under  W.  Iremonger  Esq.  (the  present  owner),  and  his 
father  and  grandfather  respectively,  all  deriving  their 
title  to  the  same  under  the  conveyance  to  Sir  JF.  CkSi. 
The  plaintiff  has  been  accustomed  during  his  tenancy  to 

sport 
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tport  9k  his  pleasure,  and  without  iBterrnplion  o^er  JFbr*       IM& 

ion  Farm.    The  grand&ther  aud  &ther  of  W.  IroMngpr 

(the  latter  of  whom  died  about  six  years  ago)  were  no|       wiait 

themselves  accustomed  to  field  sports,  but  they  resided 

at  a  house,  called  fVherwdl  Houses  very  near  to  Fortom 

Farm^  and  during  their  respecdve  Kves,  their  firiends^ 

ind  also  IF.  Iremonger,  during  his  fether's  li^tim^ 

and  since  his  decease  up  to  the  present  tine^  b^ve  beea 

accustomed  to  sport  over  Forton  Fartn^  without  interrup«» 

tloq  of  the  lord  of  the  miinor,  or  his  gameke^r  for  tbe^ 

time  beings    As  far  back  as  the  year  175$  (being  aa  fryt 

m 

bacl^  as  can  be  traced),  there  are  entries  in  the  office  of 
the  clerk  of  the  peace  for  the  county  of  Hani^  of  liy^ 
appointments  of  gamekeepers  for  the  manor  of  Middb^ 
ioTtt  otherwise  Lang  Parish,  by  the  lords  for  the  timia 
being  qf  the  said  manor.  And  evidence  on  the  part  of 
the  defendant  was  given  at  the  trial,  that  fbv  nearly  fifty, 
yeara  last  past,  the  gamekeepers  of  J.  fVidmor^f  and. 
bis  predecessors,  were  accustomed  to  sport  over  Fariom 
Fjormf  with  the  knowledge  of  the  plainti£^  and  his  land* 
lords,  and  without  any  interruption,  until  about  foorteen; 
years  ^go»  when  the  plaintjff'  bg  the  desire  of  the  land^ 
lord  gave  a  notice  to  the  then  gamekeeper  of  J.  Widmore^ 
then  sporting  upon  the  said  form,  not  to  trespass  there;, 
but  the  gamekeeper  on  the  receipt  of  the  notice,  informed 
the  plaintiff  that  he  sported  there  by  the  orders  of  hia 
master,  and  he  continued  to  sport  there  after  the  notice 
without  any  further  interruption. 

Halpombe  for  the  plaintiff.  The  plaintiff  is  entided  to- 
have  the  verdict  entered  for  him  on  the  issues  joined  ou. 
tb^  fifth  and  sixth  pleas.  The  fifth  plea  claims  the  privi?- 
I^9f9)fptmg^s^ti,gf^  the  piMUr  und^pi  wh^nt., 

the 


NoTKSt 


6A  CASES  IN  TRINITY  TERM 

1826.        the  plaintiff  derives  title  (being  the  grantee  in  the  deed 
.  of  1736),  to  the  grantor  in  the  same  deed,  under  whom 

ajpansi  the  defendant  justifies.  But  the  plea  restricts  the  re- 
servation in  the  deed  to  the  parties  "  as  owners  in  fee  of 
the  said  fifty  acres  of  land"  mentioned  in  the  plea.  The 
production  of  the  deed  of  1736,  however,  negatives  any 
such  reservation,  atid  no  other  deed  between  the  same 
parties,  and  of  the  same  date,  can  be  presumed.  There 
is,  therefore,  no  evidence  to  support  this  plea.  The 
deed  is  riot  pleaded  its  a  non-existing  ^ant,  and  if  it 
were,  a  grant  for  servants  generally  to  exercise  a  right  of 
sporting,  and  not  confined  to  such  as  may  be  qaalified 
as  gamekeepers,  being  contrary  to  the  policy  and  pro- 
visions of  the  game  laws,  cannot  be  presumed.  Neither 
is  there  any  evidence  to  support  it. 

The  sixth  plea  states  the  reservation  in  the  precise 
words  of  the  deed  of  1736 ;  but  it  is  substantially  bad, 
and  advantage  of  the  defect  may  be  taken,  either  upon  a 
writ  of  error,  or  in  arrest  of  judgment,  for  it  is  not 
averred  that  the  grantor  in  the  deed  of  1736  had  any 
royalties  to  reserve ;  neither  is  it  an  implication  which 
necessarily  arises  frpm  the  fact  of  his  having  reserved 
them.  But  if  so,  then  it  is  not  admitted  by  the  replica- 
tion, for  the  rule  of  pleading  is,  that  the  replication 
only  admits  the  truth  of  the  plea  as  pleaded.  The  re- 
plication is,  that  "the  defendant  did  not^  enter  to  exer- 
cise the  said  royalties."  That  proposition  involves 
a  mixed  question  of  law  and  fact;  of  fact,  that  the 
defendant  at  the  time  when,  &c.,  was  in  the  exercise  of 

a  supposed  right;  and  of  law,   that  such  right  was  a 

• 

royalty  :  both  which  it  was  incumbent  on  the  defendant 

to  have  proved.     The  sixth  plea,  does  not  profess  to 

•  •  •    ,  "  .     ■  ■       .    ' 

answer  the  hunting  for  game;    but  onlytlie  breaking 

and 
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and  enteritig  the  close.  So  that  the^deftndant  might,  if  18^5. 
he  could,  under  this  issue  have  shewQ  that  he  was  ex«  p^^^ 
erdsing  any  other  royalty  than  z,free  warren.  [J3ay%  J.  ^a»ui 
I  do  not  understand  that  the  defemlant  claims  a  free 
warren^  he  must  have  pleaded  that  by  grant]  The  de- 
fendant rests  his  claim  upon  the  word  ^^  royalties'* 
contained  in  the  deed  of  17S^  and  there  is  no  oth^r 
royalty  but  a  ;fre^  warren  which  can  give  him  an  ex- 
clusive right  of  sporting.  Upon  this  iasue,  it  lies  upon 
the  defendant  to  shew  that  he  had  a  free  warrenii  but 
th^  whole  evidence  is  opposed  to  such  a  claim,  for  a  free 
wanr^i  is  an  exclusive  right  to  kill  game  within  the  war- 
ren \u),  and  the  evidence  here  1%  that  the  right  has  J)een 
jointly  exercised  by  those  under  whom  the  plaintiff  and 
defendant  respectively  derive,  th^  int^cstg.  In  the  deed 
of ')7S6t  by  which  the  locus  in  quo  was  conveyed  to  (he 
ancestor  of  Mn  ffidmore,  under  whom  the  defendant 
joatifiesi  there  is  no  conveyance  of  a  ^ee  warrem  this 
i^  condnsive,  therefore,  against  the  (claim,  for  a  free 
warren  b  a  distinct  estate  of  inheritance  coUatenil  to  the 
land,  and  will  not  pass  without  express  words  of  con- 
veyance* 

» 

The  Ck)urt  caUed  upon  Carter  to  support  his  pleas. 

Carter  for  the  defendant.  Upon  the  replication  to 
the  sixth  plea  it  must  be  taken  that  the  grantor  men- 
tioned in  the  deed  of  17  56  had  the  royalties  which  he 
professes  by  that  deed  to  reserves.  That  is  the  neces- 
sary eflfoct  of  the  replication,  and  if  the  plaintiff  did 

(a)  SJSfac.   CofikSa.  41T.    Com.  Dig.   Ckam  (D)  Wdmn.    9SoB. 
jthr,  812.    Manmodf  (  Wtrrm)  562. 

Vox.  IV.  Uu  not 
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1825.        not  intend  to  admit  that  fact,  he  ought  to  have  de-" 
j^^^j^        murred  to  the  plea.    IBaifiey  J.  We  are  of  opinion  that 

ogainsi  upon  tlie  isswe  taken  upon  this  replication  it  was  in- 
cumbent  on  the  defendant  to  prove  two  things ;  first, 
that  he  had  such  a  royalty,  and,  8ec6ndly,  that  at  the 
time  in  question  he  was  in  the  due  exercise  of  it;  But 
this  is  not  the  usual  or  proper  way  to  plead  a  right  of 
free  warren,  nor  is  there  any  evidence  to  prove  it.  The 
defendant  ought  to  have  produced  his  grant,  which  is ' 
matter  of  record,  or,  at  least,  shewn  that  due  search  had- 
been  made  for  it  in  the  proper  offices  where  it*  was 
likely  to  have  been  fi>und,  and  among  Mr.  Widmore^s 
title-deeds.  Such  a  right  must  be  very  stricdy  proved.] 
Taking  issue  upon  the  motive  is  an  improper- replica- 
tion, and  admits  the  eustence  of  the  royalty  as  reserved 
by  the  deed  of  17S6.  A  firee  warren  is  not  necessarily 
an  escbisive  right,  but  may  be  exercised  by  others,  con- 
jointly with  t)ie  owner  of  the  soil,  as  in  Dtme^s  case  (a), 
Mrhere  a  prescription  for  the  lord  of  the  manor,  his  te- 
nants and  farmers,  to  fowl  in  the  warren  of  another,  wss 
held  good,  upon  demurrer. 

The  deed  pleaded  by  the  fifth  plea,  although  without 
profert,  or  an  excuse  for  it,  may  be  presimied,  as  any 
other  non-existing  grant.  IBat/leyJ.  But  it  is  pleaded 
with  a  date,  and  not  as  a  non-existing  grant.  There  is  a 
deed  of  the  same  date  produced,  which  differs  fix>m  that 
stated  in  the  fifth  plea;  and  can  any  other  of  the  same 
date,  and  between  the  same  parties,  be  presumed  ?]  Ttie 
evidence  is,  that  for  a  great  length  of  time  the  right  «f 
sporting  over  the  estate  in  question  has  been  ckun^ 
^nd  exercised  by  those  under  whom  the  defendant  jus* 

[a)  5  3/0^.246. 

'     tifies, 


« 
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tifies,   without  interruption  from  the  plaintiff  or  his        1825. 
landlord,  and  notwithsianding  a  notice  not  to  trespass      piccrikb 
given  by  the  plaintiff  to  a  former  gamekeepei*,  about        agnimt 
fourteen  years  ago.*    It  was  competent,  therefore,  to 
presume  the  deed  pleaded  by  the  fifth  plea. 

Hakomb  in 'reply.  The  usage  proved  has  all  been 
within  the  period  of  the  plaintiff's  tenancy  of  the  estate, 
and  the  landlord's  acquiescence  cannot  be.  inferred. 
There  is  no  injury  to  the  reversion,  and  the  .land- 
lord could  not  have  brought  an  action  for  any  tres-  % 
pass  in  sporting  over  the  land,  because  in  his  action 
he  must  aver  and  prove  that  the  reversion  has  been 
injured  (a),  Jackson  v.  Pesked.  (b)  He  will  not,  there- 
fore^ be  bound  by  any  usage  of  this  description  during 
the  tenant's  occupancy,  which,  for.  any  thing  that  ap- 
pears, the  tenant  may  have  authorised,  and  the  rever- 
sioners had  no  power  to  prevent,  Daniel  v.  North  {c)^ 
Wood  V.  Veal,  {d)  The  plaintiff  has  no  estate  of  iiih^i- 
tance  in  the  land,  and,  therefore^  if  the  defendant  would 
have  availed  himself  of  the  plaintiff's  acquiescence  for  so 
long  a  period  of  time,  he  should  have  pleaded  his  right 
not  as  a  grant,  by  which  the  inheritance  is  to  be 
affiscted,  but  as  commensurate  only  with  the  particular 
estate  of  the  plaintiff,  {e) 

m 

Bayley  J.  For  the  reasons  already  stated,  we  think 
that  the  verdict  on  the  issue  joined  on  the  replication  to 
the  sixth  plea  must  be  entered  for  the  plaintiff.     As  to 

(a)   I  Saund.  322.  6.  (u.  5.)  (6)  \M.iS.  234. 

(c)   1 1  EaU,  372.  {d)  SB^^jI.  454. 

(0  2  Saund.  175.  d.  (n.) 

Uu  2  the 
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1825. 

PicxxEnio 
tigauut 
Nona* 


the  isslie  joined  od  the  replication  to  the  fifth  plea,  h 
has  been  Y&y  properly  left  to  us  to  consider  whedier 
the  grant  pleaded  by  that  plea  might  not  have  been  pre^ 
sumed;  and  it  has  been  urged  that  the  fiict  of  die  de- 
fendant havii^  continued  to  spcnrt  after  the  plaint^s  no- 
tice served  upon  him,  fourteen  years  ago,  without  any 
ftirther  interruption,  was  some  sort  of  proof  in  support 
of  bis  alleged  right.    But  weareof  opinicm  dtat,  upon 
sucb  evidoice^  a  jury  ought  not  to  have  pi^esihned  a 
grant     We  all  know  iiM,  a  .very  mistaken  notion  lo^g 
prevailed  that  the  lord  of  a  manor  had  a  right  to  go  not 
only  over  his  own  lands,  but  over  the  limds  of  otfaen 
within  his  manor;  and  it  seems  probable  diat  sodi  was 
the  case  in  the  present  instance ;  or  it  may  have  been 
that  the  ancestors  of  Col.  Iremongery  who  weve  not 
themsehres  accustomed  to  field  sports^  gave  pennis- 
sion  to  the  lord  of  the  manor,  as  their  immediate  ndgb- 
bour,  to  sport  upon  their  estate,  not  ejBcbtmefyf  bat 
jointly  with  their  own  friends  and  tenfints ;   and  the 
going  over  land  for  the  purposes  of  sporting  is  certainly 
not  an  injury  to  the  reversion.     The  verdict  on  that 
issue  also  must  therefore  be  entered  for  the  I^aintiS 

Judgment  for  the 


CASES 


ARGUED  AND  DETERMINED  1825- 


IN  THE 


Court  of  KING'S  BENCH, 


IN 


Michaelmas  Temi, 

I^  the  Sixth  Year  of  the  Reign  of  George  IV, 


Clerk  against  The  Mayor,  Bailiffs,  and  Bur-  Monday, 
OESSES  of  Berwick,  and  J.  Saunderson.  '^' 


A   RULE  had  been  obtained  by  Ingham^  calUng  upon 


Wbere  a  de- 
fendant removei 

the  plainti£f  to  shew  cause  why  the  master  should  a  cause  from  an 

1        1   /.      1  1     .  inferior  court 

not  be  directed  to  tax  the  defendants  their  co»ti  upon  a  by  certionu-i, 
ludgmeiit  of  non-pros.     It  appeared  upon  the  affidavits  no^t  bound  to' 
that  in  182 J   the  plalntiflTs  goods  were  distrained  for  and^'thJdyend- 
rent  by  the  defendants-     On  the   19th  of  January^  in  ^^l^^\^^ 
ihatyear,  the  plaintiflF  replevied,  and  gave  a  bond  in  "°"P^^?", 
jhe  usual  form,  conditioned  to  appear  and  prosecute  his  claration. 
suit  with  effect  in  the  Court  of  Pleas  at  Berwick.     At 
^  Covfftf  hplden  on  the  23d  of  January^  he  entered  an 
action  of  r^levin,  and  at  another  Court,  holden  on  the 
6th  of  Febnian/y  he  filed  his  plaint  against  the  defend- 
ants before  the  said  mayor  and  bailiffs,  thejudgesof  the 

U  u  3  said 


\ 
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1825.        said  Court  of  Pleas,  they  being  also  lateral  parts  of 
"""■^       the  corportttion  of  Berwickj  and,  therefor^  defendants 

Cuciuc  t  •    i_ 

apdnu        in  the  suit.'   For  this  reason  they  removed  the  suit  by 

Tbe  MATORf  &c< 

ofBuwjcK.  certiorari,  returnable  in  one  month  after  £05^^  1821 ; 
and  notice  of  that  writ  was  given  to  the  plaintiff  A 
rule  to  declare  in  this  Court  was  afterwards  served,  but 
the  plaintiff  did  not  obey  it ;  wherefore  defendants  signed 
judgment  of  non-pros.  The  master,  thinking  diey  were 
not  entitied  to  costs,  refused  to  tax  them. 

Alderson  shewed  cause.    This  question  turns  iqMxi 

the  distinction  between  a  removal  by  recordari  ficbs, 

'  and  by  certioraiu.    Where  the  former  mode  is  adopted, 

a  day  is  given  to  each  party  to  a{^)ear  in  the  Court 

above;  and  on   tiiat  ground  it  was  held  in  JDaviesv. 

James  (a),,  diat  the  defendant  was  entitled  to  <yists  qxm 

a  judgment  of  non-pros.  But  where  the  removal  is 
by  certiorari  or  habeas  corpus,  no  day  is  fixed,  and 

the  plaintiff  is  not  bound  to  follow  the  suit^  Clack  y» 

Dixon,  {b) 

Ingham  contra.  The  case  of  Davies  v.  James  certainly 
shews  that  a  plaintiff  in  an  inferior  Court  is  not  bound 
to  follow  the  defendant  when  he  removes  the  cause  by 
habeas  corpus.  But  there  is  a  great  difference  between 
a  removal  by  habeas  corpus  and.  by  certiorari.  In  the 
former  no  day  is  mentioned  for  the  return,  which  there 
I  always  is  in  a  writ  of  certiorari.     In  Watson  v.  Eagle  (t), 

where  the  suit  had  been  removed  by  certiorari,  HuBoek 
seijeant,  in  moving  to  set  aside  a  judgment  of  non-pro8| 
admitted  this  distinction  between  the  two  modes  of 


(/i)  I  r.  R.  371/        (6)  5  M.  cj-  6\  93.  (r)  4  B.  M.  19a 

moval, 
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mova],  and  rested  his  case  entirely  upon  the  ground  that     .  1S25. 

the  judgment  had  been  signed  too  soon ;  and  the  Court 

upon  that  ground  set  aside  the  judgment     There  is        against 

TbeMAYOK,&c« 

another  distinction  between  the  effect  of  a  writ  of  habeas     of  Bxewick. 
corpus  and  certiorari;  the  one  brings  up  the  record  itself 
the  other  the  copy  only.  .  What  fell  from  BuUer  J.  in 
Davies  y.  JameSf  respecting  a  removal  by  habeas  corpus^ 
is,  therefore,  inapplicable  to  this  case. 

I 

Per  Curiam.    Upon  the  distinction  taken  by  BuUer  J. 
in  Davies  V.  JameSf  it  appeara  that  this  non-pros  was  , 

irregular,  and,  consequently,. the  defendants  are  not  en- 
titled to  their  costs.     The  language  of  the  writ  of  re- 
cordari  is,  tliat  the  sheriff  have  the. record. before  the 
justices  at  Westminster  on  such,  a  day,  ^*  and  prefix  the 
same  day  to  the  parties,  that  they  be  then  there  to  pn>-. 
oeed  in  that  plea,  as  it  shall  be  just.''  {a)    The  writ  of 
certiorari  contains  no  direction  of  that  kind,  but  merely 
requires  that  the.  record  and.  process    sliall    be    re* 
turned,  {b)    Now  where  a  day  is  not  given  to.  the  party« 
the  CJourt  cannot  pronounce  judgment  against  him  for  . 
not  appearing.     This  rule  must,  therefore,   be    dis- 
charged. 

Rule  discharged^ 

(a)  FUi.  NaL  Brev.  162.  .(6)  lb.  548. 


Uu  4 
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IS25. 


?5jf^'  Latimer  a^^m5/ Batson, 


The 
A. 


be  goods  of    ri-ifiESPASS  against  the  defendant,   late  ^«rtf  of 

__.  were  seised     X 

under  a^/a.  Oxfm^dshire^  for  aeisftng  wad  taking  nway  certain 

andthejuag-  , 

ment  creditor  goods  of  the  plaintiff.  Plea,  the  general  issue.  At  toe 
nle  from  the  trial  before-6arro«o  B.,  at  the  last  Oxford  assizes,  it  ap- 
afterwJIds  sold  peared  that  in  1828,  one  Bichardsm^  who  bad  obtcdned 
"^hS^^Jln  a  judgment  figainst  the  Duke  of  Martlxnmgh,  imed  a 
ISIt  thT^^"'  *®"  ^'^^^  thereon,  under  which  property  of  mrious 
remained  in  ^*8  descriptions,  housebold  fumiture,  wine,  and  fimMig 

house,  and  were  * 

used  by  him  as  stock,  was  seized  at  Blenheim.     An  oflBcer  remaiuied  in 

before  the  exe-  .  j     /• 

cution.  The  possesston  by  virtue  of  this  writ,  until  the  end  of  1B28, 
the  execuUoa  ihen  Sichordson  took  a  bill  of  sale  from  the  sherifl^  but 
notoriousln^e  ^^  Gmcc  prevailed  upon  Richardson  to  postpone  the 
A^mb^j^^*  sale  still  further.  In  Jl%  1824,  the  present  pWntiir 
^^VtX  ^^^  ^^^  Bichardsonj  a  bill  of  sale  of  the  goods  men- 
aguDst^.;       tioned  in  the  dedaration,  and  paid  hira  for  them  the 

under  which  ^ 

the  sheriff  seized  sum  of  700t,  and  put  a  man  -servant  into  possessioa, 

these  goods. 

In  trespass  On  tlie  14th  of  March  1625,  a  warrant  was  giv^  by  the 

J9.  held  that  sheriff  of  Oxfordshire  to  his  bailiff,  to  levy  on  the  goods 

property  dU*  ^  ^^^  Duke  8689/.,  for  another  judgment  creditor.  The 

irrerdict  for  *  plaintiffi'  servant  was  still  in  possession  of  the  goods, 

Ae  defendant  ^^^  ^®  officer  seized  and  carried  them  away  under  the 

as  Uiey  should  second  execution.  Up  to  that  time  the  Duke  had  con- 
be  of  opmion  "^ 

that  the  pur-      tiuued  to  reside  at  Bletiheinu  and  to  use  the  goods  as  if 

chase  by  J9.  ° 

was  bon4  fide     no  execution  had  been  put  in ;  but  the  execution  by 

or  otherwise,  , 

for  that  if  the     Rtckardson  was  well  known  at  Woodstocky  and  generally 

iroods  were 

bon&  fide  in  the  neighbourhood  of  Blenheim.     The  learned  judge 

pakf  for"with       ^^'^  ^^^  WY^  ^^^  ^^  they  thought  the  sale  by  Richardson 

bis  money,  the 

sale  was  not  rendered  void  by  the  debtor's  continuing  to  enjoy  the  use  of  ihe  property. 

to 
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LATtMMti 

agamU 
Batsoji. 


to  the  plaintiff  was  a  bondJULe  sale,  and  that  the  pur-  1825. 
chase  money  was  really  paid  by  the  latter,  he  was  en- 
titled to  a  verdict;  but  that  if  they  thought  die  pur- 
chase qioney  was  in  reality  paid  by  the  Duke,  and  die 
sale  to  the  plaintiff  was  colorable,  they  should  find  for 
the  defendant.  The  jury  having  found  a  verdict  for  the 
plaintifi^ 

Jervis  now  moved  for  a  new  trial,  on  the  ground  that 
the  learned  Judge  ought  to  have  directed  the  jury  to  find 
for  the  defendant,  if  they  thought  either  diat  the  sale  to 
the  plaintiff  was  colorable,  or  that  the  Duke  remained  in 
possession  of  the  goods;  thesale  in  that  case  being  void 
by  the  IS  Eliz.  c.  5.  And  he  cited  and  relied  on  WordaU 
V.  Smith  (a),  where  Lord  J^enborough  said,  <<  To  defeat 
the  execution  by  a  IhH  of  sale  there  must  appear  to  have 
been  a  bond  ^e  substantial  change  of  possession.  It  is 
a  mero  mockery  to  put  in  another  person  to  ti^e  posses- 
sion jointly  with  the  fcM'mer  owners  of  the  goods.  A 
c^corrent  possession  with  the  assignor  is  colorable. 
There  must  be  an  exclusive  possession  under  the  assign- 
ment, or  it  is  fraudulent  and  void  as  against  creditors." 

t 

Abbott  C.  J.  I  am  of  opinion  that  this  cas^  was  left  in 
a  proper  manner  to  the  consideration  of  the  jury.  The 
focts  are  very  different  from  those  which  existed  in  the 
case  of  fVordall  v.  Smith.  The  observations  there  made 
by  Ix>rd  EUenborough  are  very  strong  and  very  much  to 
the  purpose ;  but  if  we  construe  them  with  reference  to 
that  case,  they  do  not  warrant  us  in  saying  that  the 
learned  Judge  in  the  present  cause  should  have  lefl  any 

(n)  1  Cdmpb.  S3*J, 

distinct 
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]  825.        distinct  question  to  the  jury  as  to  the  possession  of  the 
,  fiK>ods.    There  an  assignment  was  made  to  a  creditor 

ogainsi  without  any  execution,  or  any  notice  to  the  wodd.  that 
the  assignor  Was  a  failing  man;  and  the  goods  assigned 
were  the  furniture  and  stock  m  trade  of  a  public  house, 
where  the  business  continued,  after  the  a^^ignment,  to 
be  carried  on  in  the  same  manner  as  before.  Here  the 
assignment  was  made  to  Bichardson^  under  the  authority 
of  the  sherifl^  after  he  had  entered  to  execute  a  writ  of 
fieri  &cias,  and  Richardson  for  a  valuable  consideration 
sold  the  goods  now  in  question  to  Latimer^  who  suffered 
the  Duke  to  continue  to  use  them.  I  perfectly  agree, 
that  possession  is  to  be  much  regarded ;  but,  thi^  9$  with 
a  view  to  ascertain  the  good  or  bad  faitli  of  the  transact 
tion*  And  as  it  must  be  taken  to  have  been  proved^ 
that  the  transaction  between  Richardson  and  Latimer 
was  boni  fide^  that  Richardson  was  paid  for  the  goods 
with  the  money  of  Latimer^  and  that  it  was  generally 
known  in  the  neighbourhood  of  Blenheim  that  an  exe- 
cution had  been  put  into  the  house,  I  think  the  learned 
Judge  was  perfectly.correct  in  leaving  the  whole  question 
to  the  jury  as  one  of  good  or  bad  fitith;  and  that  he 
would  not  have  been  justified,  in  telling  them  that  the 
sale  was  void  in  consequence  of  his  Grace  the  Duke  of 
Marlborough  having  been  suffered  to  enjoy  the  use  of 
the  goods. 

Batley  J.  It  appears  in  this  case  that  the  sheriff 
having  seized  the  goods  in  question  under  a  fieri  facia^ 
at  the  suit  of  Richardson^  the  latter  took  a  bill  of  sale  of 
them,  and  afterwards  for  a  valuable  consideration  sold 
his  interest  to  the  plaintiff,  and  the  circumstances  at- 
-  tending  the  execution  were  known  in  the  neighbourhood. 

14-  Now, 


/ 
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Now,  in  Leonard  y.B9kpr{a\  fVaiiinsy.  Birch  (b\  and 
JezepA  V.  Inffr0m\0^  k  was  held,  that  if  goods  sttlied 
under  im  wecatiop  are  bondjlde  sdid,  and  the  buyer 
suffers  tibe  debtor  to  continue  in  poasession  of  the  goods, 
i^jlbey  are  protected  against  subsequent  executions,  if 
the  circumstances  under  which  he  has  the  possessioii  sre 
known'^in  the  neighbourhood.  The  jury  jui  this  case 
were,  therefore,  properly  directed  to  give  their  verdict 
for  the  plaintiff  or  defendant,  according  us  they  sh^ld 
be  of  opinion,  that  the  transaction  was  lair  or  firau* 
dulent. 
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1825. 

Latuu» 

agamti 


HoiiROYD  and  Littledale  Js*  concurred. 


Rule  refused. 


(a)  IM^^S.  251.         (6)  4 2Vnmf»833.        (c)  8  TaunL 838. 


S£LL£Rs  against  Till. 


Nmf.lU 


/^ASE  for  slander.    The  declaration  stated,  **  That  ^%!^. 
plaintiff,  at  the  time  of  speakbg  the  words,  was  and  J^JJJJ^g. 
still  is,  treasurer  to  uid  collector^-  for  certain  persons,  of  ^•'^'^  . 

and  ooUactor  oi 

certain  tolls  and  rates,  to  wit,  of  certain  tolls  and  rates  cat«mtolb, 

,  and  that  de- 

arising  out  of  and  in  respect  of  certam  lands  and  pre-  fendant  spoke 

mises,  to  wit,  at,  &c;"  and  that  the  defendant  &lsely  ing  the  pUindff 

and  maliciously  spoke  and  published  of  and  concerning  ]J^  oollcctor» 

the  plaintiff,  as  such  treasurer  and  collector  iA  aforesaid,  f!^^^Z^B«iii. 

the  words  following;  that  is  to  say,  **  Ytmtare  an  old  "i^^*^,^ 

rogue,  a  dead  robber,  and  a  swindler ;    for  you  are  ^reamrer  and 

coUe^or  bad 
'    been  guilty  of» 
&e.*'     Held,  tbat  tlie  pkuntiff  was  bound  by  the  innuendo  to  prove  that  be  was  treasurer 
gutd  collector. 

gathering 


Skllbbs 

agamU 

Till. 
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1835.  gathering  the  toll  for  your  own  pocket  You  are  a 
swindler  and  a  thief,  for  you  are  robbing  the  people ;" 
thereby  tlien  and  there  meaning  that  the  plaintifi^  so 
being  stick  coUector  and  treasurer  as  aforesaid,  was  guilty 
of  collecting  tolls  for  the  purpose  of  improperly  apply- 
ing them  to  bis  own  use.  There  were  several  counts, 
but  in  each  of  them  there  was  an  averment  that  the 
woids  were  spoken  of  and  concerning  the  phdntiff  as 
cottechr^  and  an  innu^do  appljring  the  words  to  die 
plaintiff  oil  coUecti&t\  '  iPlea,  not  guilty.  At  the  trial  be- 
fore Burrough  J.,  at  the  last  assizes  for  Slqffbrdj  the 
plaintiff  proved  that  he  was  treasurer,  but  failed  io 
making  out  his  appointment  to  be  collector  of  the  tolls 
mentioned  in  the  declaration.  The  learned  Judge  con- 
sidered the  Variance  fatal,  and  nonsuited  the  plaintiff. 

Campbell  now  moved  for  a  new  trial,  and  contended 
that  the  words  were  actionable,  if  spoken  of  the  plaintiff 
in  his  character  of  treasurer,  and  that,  consequently,  it 
was  unnecessary  to  prove  the  residue  of  the  inducement, 
viz.  that  he  was  also  collector  of  the  tolls ;  and  he  dted 
Mm/  V.  BrtAm  (a),  and  Lewis  v.  Walter,  {p) 

Per  Curiam'.  The  words  complained  of  in  thk  case 
appear  to  be  applicable  to  the  defendant  in  his  character 
of  collector,  rather  than  in  that  of  treasurer.  It  is, 
therefore,  very  doubtful  whether  the  plaintiff  could  have 
recovered,  had  he  alleged  merely  that  they  were  spoken 
of  him  as  treasurer.  But  in  addition  to  this  diflfeulty, 
it  appears  that  th^re  is,  in  every  count,  an  innuendo,  ex- 
pressly applying  the  words  to  the  plaintiff  in  his  cba- 

(«)  3  B.  4r  C  1  lo.  (b)  JO.  158. 

racier 
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racter  ^  collector ^  which  tnak^s  the  tas^  very  distinguish-        1825. 
able  fit>in  those  which  have  been  cited ;  for  in  then  the       Z 
meaning  of  the  words  was  not  limited  by  the  insertion        agnnsi 
of  such  an  innuendo*    The  plaiatiflTwas'bdUndto  prove 
that  the  Words  were  applicable  to  him .  in  ihe  tnanner 
that  he  had  himself  pointed  out,  and,  for  want  of  such 
prool^  was  properly  nonsuited* 

.'Rule  refaaed. 


Tkix. 


Sheldon  against  Whittaker  and  Another.      Friday, 

CASE  upon  the  8  Ann.  c.  14.,  against  the  defendants .  Where  in  ewe 
.  •  agsintt  a 

sheriff  of  Middlesex^  for  removing  goods  seized  under  sheriff;  for  ra- 
a  fieri  iacias,  without  paying  a  year's  rent  then  due  to  leiseduDdarii 
the  plaintiff  as  landlord.     Plea,  the  general  issue.     The  ^\;^yi![L  the 
declaration  alleged  that  the  seizure  was  by  virtue  of  a  J^fj^^* 
writ  issuing  out  of  K.  B.,  but  at  the  trial  before  Abbott  J|,°;*j5i!J^'"'' 
C.  J.,  at  the  Westminster  sittings  after  Trinity  term,  the  ***  5*®  *'  ^** 

issued  out  of 

writ  when  produced  in  evidence,  appeared  to  have  issued  K.  B.  and  the 

writ  produced 

out  of  C.  P.     The  Lord  Chief  Justice  thought  the  vari-  in  evidence  «p. 
ance  fatal,  and  nonsuited  the  plaintiff.  '    iuued  out  of 

C*  P.     Held* 
that  this  was  a 

Gvmey  now  moved  to  set  aside  the  nonsuit,  and  con-  **  ^anance. 
tended  that  it  was  immaterial  whether  the  sheriff  seized 
the  goods  by  virtue  of  a  writ  out  of  K.  B.  or  C.  P. 
The  ground  of  action  is,  that  having  seized  the  goods, 
tie  removed  them  without  paying  the  rent.  The  state* 
ment  of  the  writ  was  mere  inducement  to  the  action,  and, 
consequently,  the  variance  was  not  fatal,  according  to  the 
modern  cases,  PurceU  v.  M^Namara  {a)  and  Stoddarl  v. 

(a)  9E<uit  157. 

Palmerf 


658 


1825. 


Shkldov 

against 

Whittaksr. 
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Palmer  (a),  which  shew  that  the  old  rules  of  pleading 
in  such  cases  have  been  much  relaxed. 

Abbott  C.  J.  In  odfer  to  mamtain  an  action  upon 
the  8  Jnfh  e»  14^  ngBiaat  a  dieriff  for  removing  goods 
without  aotfsfying  the  rent  due  to  the  landlord,  it  is 
necessaiy  to  shew  that  a  writ  issued  out  of  some  Court, 
and  that  the  sheriff  seized  the  goods  in  pursuance  of  it 
The  seizure  and  removal  of  the  goods  under  the  writ  is 
the  foundation  of  the  action,  and  the  plaintiff  is  bound 
to  prove  the  issuing  of  it  according  to  his  a]l^;ation. 
The  variance  in  this  case  was  therefore  in  a  material 
point,  and  the  nonsuit  ought  not  to  be  disturbed. 


Rule  refused. 


(a)  5B.ia9. 


IM.  19. 


The  Kino  against  Mc  Kay. 


mure  ft  de-      ^HE  defendant  having  been  found  guilty  at  the  last 
omtMl  on  mio  Hampshire  assizes,  upon  an  Information  for  usurping 

pmKittor  b      the  office  ofhaHiS  o{  Siockbridge ;  on  the  6th  day  of  the 

entitled  to  the .  , 

writofmande.  present  term, 

mot  for  a  new 
deetioo,  ifhe 

■w***^  Merewether  on  the  part  of  the  defendant  moved  for  a 

mandamus  to  the  corporation  to  proceed  to  the  election 
of  a  new  bailiff. 


If  he  does  not 
thedefeodani 
b  entitled  to 
mofelbrthe 
writ. 


Carter  said  that  he  was  instructed  by  the  prosecutor 
to  move  for  the  writ. 

Mertwethe^' 
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Mei'ewether  contended  that  the  prosecutor  should  have        1 825. 
applied  sooner ;  but.  The  Kiko 


HoLROYD  J.  (a)  after  consulting  the  officers  of  the 
crown-office,  held  that  the  prosecutor  wlos  entitled  to  the 
writ,  as  he  had  not  been  guilty  of  any  unreasonable  deliay 
in  making  the  application* 

Writ  refused,  [b) 

We  have  been  favored  with  the  following  note  of  a  case 
which  occurred  in  Trinity  term,  1819.  Bex  v.  Mears. 
The  defendant  in  a  quo  warranto  information  for  usurp- 
ing the  office  of  mayor  oUPetersfield  disclaimed,  and  be- 
fore judgment  was  signed  moved  for  a  mandamus  to 
proceed  to  a  new  election,  but  Baytey  J.  said,  that  tiie' 
prosecutor  ought  to  have  a  priority  of  motion,  and  should 
be  allowed  a  reasonable  time  to  sign  judgment  and  apply 
for  a  writ 

The  prosecutor  signed  judgment  a  few  days  afterwards, 
but  declined  to  move  for  the  writ,  which  was  thereupon 
granted  to  the  defendant 

(a)  The  othor  Judges  had  not  come  into  Court. 

(6)  See  Rex  ▼.  Corporation  of  Wett  Looe^  S  Burr*  1386,  and  Bex  T. 

Corporation  of  Wigath  2  Burr,  782. 


against 
Mc  Kat. 


« 
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1885. 


^J^  Hall  against  Hollander. 

TmiMttifor  'T^RESPASS  for  driving  a  carriage  against  the  ptain- 
riage^miimt  tiflPs  son  and  servant,   whereby  he  was   injured, 

wnandwmuitt  ^^^  ^^e  plaintiff  for  a  long  space  of  time,'  to  wit,  &&, 
^^^was  ^'^^  derived  of  the  service  of  his  said  son  and  serv- 
^^^^^'*'*  ant,  and  of  all  the  benefit  which  would  otherwise  have 
wM  put  to  ex.    accrued   to   him   Scorn  such   service^    and    was    also 

penos  In  ob- 
taining bb  cure,  forced  to  expend  a  large  sum  of  money,  to  wit^  9lc^  bx 

two  yean  and  a  the  cure  of  his  Said  SOU  and  servant     Plea,  not  guilty, 

the  plaintiff  At  «the  trial  b^re  Abboit  C.  J^  at  the  WesiminsUr 

^iMd  him  in  sittings  after  last  Trinity  term,  the  plaintiff  proved  that 

tdikfawouid  ^^  defendant  drove  hb  carriage  agaiqst  the  plaintiff's 

cMaonedray  ^^^^  ^^^  *^  infant  two  years  and  a  half  old.    The 

^^^S^n^harinff  ^^^'^  ^^  much  injured,  and  at  first  was  tak^i  to  the 

H"id*th^°A  Middkses^ hospital,  where  he  might  have  remained  with- 

loM  of  ferrice  out  expence  to  his  father,  but  he  was  afterwards  taken 

wai  the  gift  of 

the  action,  and    home  by  his  father,  who  thought  he  would  be  better 

that  the  child 

being  incapable  there,  and  was  taken  daily  to  the  hospital  for  advice  lor 
anyMTYice  by  some  months,  at  the  expiration  of  which  time  he  irfA 
trald^  ege,  the    dismissed  as  cured.     The  father  also  hired  a  servant  to 

miiSSo^ier  ^"^"^  *®  ^^^^  ^""'^S  *»>s  y'ness.  Upon  this  evidence 
P'*^***'*^'^^,  it  was  objected  for  the  defendant  that  the  child  was  not 

no  expence  had  *' 

beenneoenarily  competent  to  perform  any  service  by  reason  of  his  till-' 

incuireda 

Qn«7,  wfae^  der  aire,  and  that  as  loss  of  service  was  the  irist  of  ilia 

ther  the  fatfier  .  ,  ,  ^ 

mi^ht  haTe  action,  the  plaintiff*  must  be  nonsuited.  The  Lord  Chiei 
special  action  Justice  was  of  that  opinion,  but  offered  to  leave  it  to  the 
^cesy^'they   i^^  ^  ^7^  whcthcT  the  child  was  capable  of  perfonning 

had  been  ne- 

iacurred? 

n 


.  ^ 
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services  to  which  any  value  could  be  attached.    The        1SS5. 

counsel  for  the  plaintiff  did  not  desire  the  question  to 

be  so  left,  and  thereupon  the  plaintiff  was  nonsuited.  agaifut 

Lowes  now  moved  for  a  new  trial,  and  contaided  that 
the  plaintiff  was  entitled  to  recover  without  proving  any 
actual  service  by  the  child.  In  this  respect  the  case  of 
a  child  differs  from  that  of  a  mere  hired  servant.  In 
the  latter  case,  loss  of  actual  service  must  be  proved ; 
but  in  the  former,  the  child  being  resident  with  and  un- 
der the  control  of  the  parent,  must  unavcHdably  be,  in 
legal  acceptation,  a  servant,  so  as  to  support  an  acUon 
of  this  nature,  Jones  v.  Brown  (a),  Fores  v.  Wilson  (£}• 
At  all  events,  the 'plaintiff*  was  entitled  to  recover  the 
expence  which  he  was  put  to  in  obtaining  the  cure  of 
Lis  son. 

Bayley  J.  I  am  of  opinion  that  the  nonsuit  in  this 
case  was  right.  It  has  been  contended  that  the  action  is 
maintainable  on  two  grounds ;  firs^  for  the  loss  of  the 
services  of  the  child,  and,  secondly,  for  the  expences 
incurred  by  the  father,  in  consequence  of  the  injury  sus- 
tained by  the  child.  With  respect  to  the  first  ground, 
I  apprehend  that  the  gist  of  the  action  depends  upon 
the  capacity  of  the  child  to  perform  acts  of  service. 
Here  it  is  manifest  that  the  child  was  incapable  of  per- 
forming any  service.  The  authorities  upon  this  point  are 
all  one  way.  In  the  cases  which  have  been  cited,  the 
child  being  capable  of  performing  acts  of  service,  and 
living  with  the  parent,  would  naturally  be  called  upon 
to  perform  some  acts  of  service ;  and  it  was,  therefore, 

(a)  Peake,  N,  P.  C.  235.  I  Eq».  217.  S.  C.         {h)  P^ake,  N.P.  C.  55. 

Vol.  IV.  X  x  held, 
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1 82^.        held,  that  service  might  be  presumed^  and  that  evidence 
•         -         of  it  need  not  be  given.     In  Weedon  v.  Timbrel  (a),  both 

Hall  o 

agaitut  Lord  I^ienyon  and  Ashhurst  J.  say,  that  the  loss  of  service 
is  the  gist  of  such  an  action  as  the  present,  and  that  the 
plaintiff  must  give  some  proof  of  acts  of  $ervice^  in  order 
to  support  the  allegation  in  the  declaration,  although 
very  s]ight  evidence  is  sufficient ;  and  in  a  ca^  of  SaU 
terthwaite  v.  Duerst  {b)  it  was  held  that  an  action  for  de- 
bauching a  daughter  ^ould  not  be  maintained  by  a  father, 
un)ess  she  w^s  hisseifvant,  and  tliat  the  aqtion  could  not 
be  maintained  on  the  ground  of  expeuce  having  been  in^ 
curred  in  providing  for  her  during  her  confinement. 
In  this  case,  too,  it  was  proved  that  the  father  did  not 
necessarily  incur  t^wy  expence ;  if  he  had  done  so  I  am 
not  prepared  to  say  that  he  could  not  have  recovered 
upon  a  declaration  describing,  as  the  cause  of  action, 
the  obUgation  of  the  father  to  incur  that  expence. 

HoLBOYD  J.  It  was  not  established  by  evidence  at 
the  trial  that  the  father  was  necessarily  put  to  any  ex- 
pence;  the  Court  are^  therefore,  not  called  upon  to  give 
any  opinion  uppn  his  right  to  recover  such  expences. 
It  is  clear  that  in  cas^  of  taking  away  a  son  or  daughter^ 
except  for  taking  a  son  and  heir,  no  action  lies,  unless  a 
loss  of  service  is  SM^taine^s  Gray  v.  Jefferies  {c\  Bar- 
hank  V.  Dennet\  {d)  The  mere  relationship  of  tbe  parties 
is  not  sufficient  to  QQit^titute  a  loss  of  service.  The  rea- 
soning in  i^U  the  modem  cases  shews  that  someevideitoe 
of  service  ift  nec^essary ;  npqe  could  be  given  in  the  preseot 
case,  the  nonsuit  wi^,  therefore^  right* 

(a)  5  r.  R.  357. 

(6)  A'.  B,  E,  T.  25  G.  3.     5  Sasi,  47.  n. ;   see  also   the  principal  ewe 
there.  Dean  v.  Peel. 

(c)  Cro.  Elix.  55.  (rf)  lb.  770. 

Abbott 


IN  THE  Sixth  Ye  Ait  of  GEORGE  IV.  «• 

Abbott  C.  J.     It  is  a  principle  of  the  oommon  law        1 WS. 
that  a  master  may  maintain  an  action  for  a  loss  of  ser-         ^^^ 
vice,  sustained  by  the  tortious  act  of  another,  whether    „  agamti 
the  servant  be  a  child  or  not ;  and  when  that  foundation 
of  the  action  has  existed^  courts  of  justice  have  allowed 
all  the  circumstances  of  the  case  to  be  taken  into  con- 
sideraticHi,  witli  a  view  to  the  calculation  of  die  damages. 
Here  we  are  required  to  go  further^  and  to  hold  that 
the  action  is  maintainable,  although  no  service  was  or 
could  be  performed  by  the  child,  and  that  too  upon  a 
declaration  alleging  the  existence  of  the  relalion  of 
master  and  servant,  and  the  loss  of  the  services  of  such 
servant.     Such  a  decision  would  not  be  warranted  by 
any  former  case,  the  nonsuit,  therefore,  ought  not  to  be 
disturbed. 

Rule  refused. 


WiNDEii  against  Fearon.  ^^TiSSi. 

r^OVENANT  on  a  deed  of  exchange.     The  only  Anindone- 
question  made  at  the  trial  before  HuUock  B.  at  the  of  exchanoe 
.».  CW<»^  ^.^^  .beU,„  .he  d«d  ^  pro.  r»^ 
perly  stamped  within  the  55  G.3.  c.184..  sched.  parti,  ^f;^^'*" 
title  Exchange^  by  which  if  no  sum  of  money,  or  only  a  5"iJ?°j/*^*!*® 
sum  under  SCO/,  shall  be  paid,  or  agreed  to  be  paid  for  no  pan  of  the 

deed,  orotber 

equality  of  exchange,  the  duty  is  1/.  155.,  and  where  matter  indoned 
any  such  deed  of  exchange,  together  with  any  schedule  the  meaning  of 
receipt  or  other  matter  indorsed  thereon,  or  annexed  f.  i84.  lehed. 
thereto,  shall  contain  2160  words  or  upwards,  then  for  ^J^;*!^"**" 
every  entire  quantity  of  1080  words  contained  therein,  Jj!^[°^n^ 

tained  in  it  are 
not  to  be  reckoned  as  part  of  the  1080  words  for  which  the  further  progreieiTe  cfuty  df 
1/  5»»  is  imposed  by  that  statute. 

X  X  2  over         .    . 


FXAROV. 
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1825.        over  and  above  the  first  1080  words,  a  further  progres- 
_     -  sive  duty  of  1/.  5s.     The  body  of  the  deed  contained 

agaiiui  S2S0  words,  but  there  was  an  indorsement  on  it  con- 
taining the  names  of  the  parties,  the  date  of  the  deed^ 
&c.;  and  if  this  indorsement  constituted  part  of  the 
deed,  the  whole  would  contain  more  than  3240  words, 
and  in  that  case  it  ought  to  have  been  impressed  with 
a  stamp  of  4/.  5s. ;  but  if  it  was  not  part  of  the  deed,  then 
the  stamp  of  S/.,  with  which  it  was  impressed,  was  suffi- 
cient. The  learned  Judge  was  of  opinion  that  it  was  no 
part  of  the  deed,  and  the  plaintifi*  obtained  a  verdict 

Brougham  now  moved  for  a  new  trial  upon  the  above 
objection  taken,  and  cited  Cook  v.  Remington  (a)  to  shew 
that  an  indorsement  is  part  of  a  deed,  and  that  oyer 
must  be  given  of  it. 

But  the  Court  were  clearly  of  opinion  that  the  in- 
dorsement in  this  instance  formed  no  part  of  the  deed, 
for  that  it  did  not  in  any  way  control  the  operation  of 
it,  and  tiiat  the  stamp  was  therefore  sufficient. 

Rule  refused. 

(a)  6  Mod.  209. 


Garrett  and  Bodeniiam,  surviving  Partners  of 
Phillips  against  Handley. 

Ui^^^  ASSUMPSIT  u|>on   a  guaranty.     The  first  count 
by  the  Mvml  of  the  declaration  stated,  that  on  the  1 2th  of  Fe- 

partners  of  a 

linii,upona       bruan/  1818,  by  a  certain  letter  written  and  addressed 

guaranty  given    ,         l      j  r     j 

to  one  of  them,  by  the  defendant  to  John  Garrett  on  behalf  of  him- 

dence  that  it "  self  and    C.  Bodenham   and   Robert  Phillips,   in  con- 

tfattoa^tof  fii^I^Ation  that  the  plaintiffs  and  their  deceased  part- 

'^^  ner, 
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ner,  at  the  request  oF  the  defendant,  would  advance  *  18S5. 
to  one  T.  GiUxms  the  sum  of  550/.  to  enable  him  to  ^ 
discharge  immediately  tlie  sum  of  550/.  for  which  he  ^gabui^ 
had  become  security  for  one  other,  T.  Gibbons,  the 
defendant  promised  plaintiffs  and  their  deceased  partner, 
that  provision  should  be  made  for  repaying  the  plainti£& 
and  their  deceased  partner  the  said  first  mentioned  sum 
of  550/.,  under  a  certain  arrangement  then  going  on  for 
the  settlement  of  all  the  concerns  of  the  said  first  men- 
tioned T.  Gibbons.  Averment  that  the  plaintiffs  and 
their  deceased  partner  did  immediately  after  making 
that  promise,  to  wit,  on  the  said  12th  of  Fehmary,  ad« 
vance  and  pay,  and  cause  to  be  advanced  and  paid  to 
the  said  first  mentioned  T.  Gibbons  the  said  sum  of  550/. 
for  the  purposes  aforesaid ;  and  that  although  a  reason- 
able time  for  the  defendant  to  have  caused  provision  to 
be  made  for  the  repayment  of  the  said  sum  of  S50L  had 
long  since  elapsed,  and  although  T.  Gibbons  had  not 
paid  the  same,  yet  the  defendant  had  not  made  any  pro- 
vision for  repaying  the  same  under  the  arrangement  or 
otherwise.  Plea,  first,  non  assumpsit.  Secondly,  that 
the  causes  of  action  did  not  accrue  within  six  years.  At 
the  trial  before  Bmrough  J.,  at  the  Summer  assizes  for 
the  county  of  Hereford^  1825,  the  plaintiffs  produced 
and  proved  the  following  letter  written  by  the  defend- 
ant, and  addressed  to  John  Garrett,  one  of  the  plainti£Si. 
<*  Sir,  —  I  understand  from  Mr.  Gibbons,  that  yon  had 
the  goodness  to  consent  to  advance  550/.  to  discharge  im- 
mediately a  like  sum  for  which  he  became  securi^  for  his 
cousin  Mr.  T,  Gibbons,  upon  my  assurance  which  I  hereby 
give,  that  provision  shall  be  made  for  repaying  you  this 
8um  under  the  arrangement  now  going  on  for  the  set- 
tlement of  Mr.  Gibbonis  concerns."  In  consequence  of 
the  assurance  given  in  this  letter,  the  money  was  ad- 

Xx  8  vanced 
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vaDced  by  Bodenham  and  Co,  to  Gibiont.  The  plaio- 
tifis  ttien  produced  a  correspondence  betweei^  Bodenham 
and  Co.  and  the  defendant,  which  took  place  betweep 
the  Stb  of  January  and  the  10th  of  March  1830,  for  the 
purpose  of  shewing  that  the  guaranty  contained  in  the 
letter  of  the  ISth  of  Jatmary  1818,  though  in  terms 
given  to  John  Garrett,  one  of  the  plainufis,  was  in- 
tended for  ihe  beue&t  of  the  firm.  On  the  part  of  the 
defendant  it  was  urged>  first,  that  the  correspondenqe 
did  not  prove  that  Uie  guaranty  was  intended  fi>r  the 
benefit  t^the  firm;  and,  becondly,  assuming  that  it  did, 
still  that  the  action  ought  to  have  been  brought  in  the 
name  of  John  Garrett,  to  whom  the  guaranty  was  in 
terms  given.  The  learned  Judge  reserved  that  point, 
and  a  verdict  was. found  for  the  plaintiff. 

Jervis  now  moved  to  enter  a  nonsuit.  A  guanin^ 
ought  to  be  construed  stricdy ;  the  promise  was  made 
to  John  Garrett  alone,  and  the  action  ought  to  have 
been  brought  by  him  alone,  and  not  by  the  plaintifis. 
[_Bai/Ujf  J.  May  not  the  action  be  brought  either  in  the 
name  of  the  party  with  vhom  the  contract  was  made,  u* 
of  the  party  for  whose  benefit  it  was  intended?  An 
action  on  a  policy  of  insurance  may  be  brought  in  the 
name  of  either.]  Secondly,  the  correspondeoce  pro- 
duced in  evidence  did  not  establish  that  the  guarai^y 
was  given  for  the  benefit  of  the  three  parties. 

The  case  stood  over,  to  enable  the  Court  to  perW 
the  correspondence,  till  this  day. 

Abbott  C.  J,  We  have  perused  the  correspondence 
in  this  case,  and  we  think  it  sufiSciently  a))pears  that  the 
guarantee  was  Intended  for  the  benefit  of  the  firm,  aiul 

not 
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not  of  John  Garrett  alone.     That  being  so,  we  are  of       l'8i4. 
opinion  that  the  action  was  properiy  brought  in  the      ga«ritt  * 
name  of  the  parties  for  whose  benefit  the  contract  of    ^'^s**"? 
indemnity  was  entered  into; 

Rule  lieftised.  [d)' 

(a)  See  ^dteman  ▼.  PkSKpi^  lS£tui,  272. 


Doe  on  the  Demise  of  J.  Ellam  against 

Westley. 

jgJECTMENT  for  premises  in  tb6  parish  c^  West  Te^tor.  after 
fVratttngj  in  the  county  of  Cambridge.    At  the  triiEd  ^^duy  ieg». 
before  Alexander  C.  R,  at  the  Summer  assizes  for  Cam-  ^^^f  ^ 
bridge  18«5,  it  appeared  that  the  lessor  of  the  pWntitf  J^^^*^ 
wa6  heir  at  law  of  Joseph  E/lam,  who  died  seised  itt  tee  **.'*^°»**  ^®- 

^  Tiled  as  fol- 

of  the  pretnises  in  question.     The  defendant  Was  h^  at  lo^*  "  !<•"» 

I  giTe  and 

law  of  Mary  Westley^  detisee  under  lAie  will  of  Joseph  bequeath  unto 

11  11  1  1  .     C.  2>.  all  Uiat 

EUanif  which  was  duly  executed  to  pass  real  estates,  mymestuage 

rm  /»  1  •  1  •  t     •J^d  tenement 

The  testator  first  gave  several  pecuni&ry  legacies,  the  wherein  I 
beqoest  of  each  commencing  With  the  word  "  Item/'  Ihegarden imd 
The  win  then  proceeded :  «  Item,  I  rfso  give  ^nd  b6.  jJJ^J^*^^"^ 
qiieath  unto  Joseph  Eltam^   the  youngest  son  of  my  ^^^^^J^ 
brother  John  Ellam^  all  that  my  messuage  or  tenement  the  said  a  />. 
now  in  the  occupation  of  JC  Noble  and  J.  Hdtrtsbn,  with  hold  goods  and 

chattels,  and 

the  orchard,  garden,  and  all  the  appurtenances  thereto  imptemenu  of 
belonging ;   and  after  his  decease^  I  gite  to  his  son  ^thin  doors 
Joseph  Ellam  the  messuage  or  tenement,  and  all  theret6^^|.^'f^,J;^^ 
belonging.     Item,  I  give  and  bequeath  also  uilto  Maty  ^j^^^J^f^ 
fVestley,  the  youngest  daughter  of  E.  and  S.  Westley^ ""^Ix^^t 
that  now  dwells  with  me,  all  that  my  messuaii^e  or  tene-  my  decease:" 

,  Held,  that 

ment  wherein  I  now  dwell,  with  the  garden  and*  all  the  c.  />.  took 

only  an  estate 
for  tife  in  the  premises  devised  to  her* 

X  X  4?  appur- 
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1^885.  appurtenances  thereto  belonging  i  and  I  also  give  to  the ' 
'^         said  Mary  Westley  all  my  household  goods  and  chattels^ 

viiw  and  implements  of  household  within  doors  and  without, 
all  for  her  own  dispoang,  free  will,  and  pleasure^  im- 
mediately after  my  decease."  J.  EUam  and  M.  JVatl^ 
were  made  executor  and  executrix  of  the  will.  A  verdict 
was  found  for  the  phiintiffi  the  defendant  having  leave 
to  move  to  enter  a  nonsuit,  on  the  ground  that  Jfiny 
WestUy  took  s  fee  in  the  premises  devised  to  her  by 
J.  EUam  i  and  now 

Storks  moved  accordingly.  It  is  clear  that  the  testator 
intended  to  give  an  estate  in  fee  to  Mary  fVettlof,  and 
the  words  of  the  will  are  sufficient  for  that  purpose. 
Where  be  intended  to  give  an  estate  for  life,  viz.  to  JbAs 
EUam,  he  provides  for  the  disposal  of  the  proper^  after 
bis  decease.  There  is  no  such  provision  in  the  detise 
to  M.  Watl^.  Then  the  words  all /or  her  oma  tUt- 
posing,  ^c.  are  sufficient  to  pass  the  fee  according  to 
numerous  decisions,  Jennor  and  Hardi^a  cane  (a),  Good' 
title  V.  Otway  (A),  Loveacres  v.  Blight  (c) ;  and  those  words 
must  be  construed  as  referring  to  the  whole  which  had 
previously  been  devised  to  Mary  Westley,  and  not  mere^ 
to  the  household  goods,  Fermy  v.  Eustace,  (d)  In  that 
case  testator  devised,  "  First,  to  his  wife  certain  pro* 
perty ;  second^,  to  his  two  nephews,  J.  and  T.  Colling 
certain  other  property;  thirdly,  as  follows:  1  give  unto 
my  nephew  J.  Colder,  all  that  my  house  and  premises 
at  Piision,  in  the  occupation  of  R.Readi  I  also  giva 
unto   my  nephew  J.  CoUyery  all  that  my  Und  in  the 

.       (a)   lXAm.383.  (ft)  srib.6. 

(c]  CiiKp.353.  {d)  iU.^S.SB. 


WsftUT. 
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parishes  of  Pidkston  and  Auburtf^  in  the  occupation  of       1SS5« 
J.  Tompkins,  to  him,  my  said  nephew,  his  heirs  and 

IJOM 

assigns  for  eoer!*    And  the  Court  held  that  the  words  of      .^fi"*^ 
inheritance  in  the  last  branch  of  this  demise,  enlarged 
the  devise  of  the  house  and  premises  at  Piiston^  into  a 
devise  of  the  fee. 


Abbott  C.  J.  I  think  that  our  safest  course  is  to 
consider  the  two  distinct  sections  of  this  will  as  making 
two  distinct  devises;  and  if  that  be  correctr Maty  Westley 
took  au  estate  for  life  only  in  the  premises  in  question. 
Such  a  construction  could  not  be  put  upon  the  will  in 
Fenny  v.  Eustace,  for  there  the  numerical  arrangement 
of  (he  devises  shewed  plainly  that  the  testator  intended 
to  pass  the  fee. 


t\ 


'.  Batley  J.    In  order  to  say  that  more  than  a  lil 
estate  passed,  we  should  require  words  expressing  a 

4 

plain  intent  to  that  effect.  Now  stopping  after  the  word 
garden  in  the  demise  to  Mary  Wesley,  there  is  nothing 
to  shew  the  quantum  of  interest  that  she  was  to  take. 
Then  the  testator  proceeds :  ^^  I  also  give,"  &c.  It  is 
an  old  observation,  that  the  introduction  of  the  word 
^^  Item"  shews  that  the  testator  is  dealing  with  a  new 
subject,  land  that  the  words  following  apply  to  that  only, 
and  not  to  the  preceding  matter,  unless  the  intention 
that  they  should  do  so  is  plain.  Here  the  words,  ^^  dl 
for  her  own  disposing,"  may  apply  to  both  clauses,  but 
that  is  not  by  any  means  clear;  we  are,  therefore,  bound 
to  hold  that  they  apply  to  the  second  clause  only.  In 
Fenny  v.  Eustace,  Le  Blanc  J.  observed,  that  the  nnme* 
rical  divisions  shewed,  *^  that  the  testator  meant  to  de- 
scribe, first  the  persons  and  property  wfiicfa  were  the 

subject 
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IBS6*       subject  of  his  devise,  and  to  wait  until  the  end  to  point 
P^         6ut  the  estate  he  devised. 

HgfiimU 

H0X.ROYD  and  LiTTLEDALfi  Js.  concurred. 

Rule  refbsed. 


Wedne$Aiy,  The  KiNG  agaiust  The  Inhabitants  of  the 

County  of  Devon. 

TiM inbabitiDU  INDICTMENT  staHed  as  follows:    "  that  on  thd 

of  a  county  an     JL 

not  bound  to  lotli  day  of  February^  in  the  4th  year  of  6.  4;,  thert 

widen  a  public 

bridge.  wasy  and  from  thence  hitherto  hath  been,  and  still  is,  n 

certain  common  and  public  bridge,  commonly  called 
J9ar^  bridge,  lying  and  being  in  the  parishes^  of  ^uci^ 
fastleigh  and  AAbttrtan^  in  the  said  county,  h&ag  a 
common  highway  leading  from  the  ci^  of  Exeter^  iloU» 
and  over  the  said  bridge  to  the  town  of  Plymouth  in  the 
said  county,  for  all  the  subjects  of  the  king  on  foot  and  on 
horseback,  and  with  their  horses,  coaches,  carts,  and  ear^ 
riages  upon  and  over  the  same  bridge  to  go,  return,  pass^ 
ride,  and  travel  at  their  will  and  pleasure,  freely  and 
^  safely  without  atiy  obstruction,    hindrance,  or  impedn 

ment  wbMsoevev ;  and  that  the  said  common  and  public 
bridge^  on  the  10th  day  K^Febrttary  in  the  year  aforesmd^ 
and  cotitinually  afterwards  until  the  day  of  taking  the 
inquisition  at  the  said  parishes  of  BuckfastleigA  and  .dsh*' 
burton  in  the  saM  county,  was  and  yet  is  ruinous,  broken, 
dangerous,  and  in  great  decay  for  want  of  needful  and* 
necessary  upholding,  maintaining,  amending,  and  repair- 
ing the  same,  and  the  said  common  and  public  bridge, 
during  all  the  time  last  mentioned,  was^  and  yet  is  too 

narrow. 
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narrow,  ^  that  the  subjects  of  the  king,  in,  upoD,  and       IftSflL 

over  the  saki  bridge  on  foot,  and  with  horses^  coaches^      ibTKiin 

carts,  and  carriages,  could  not  and  cannot  pass  and  tt^    iii'Si^ 

pass,  ride  and   travel  without  great  danger  of  tlmr       C^^ 

lives  and  the  loss  of  their  goods  as  they  ought  to  dc^ 

but  were,  and  yet  are,  greatly  obstructed,  stopped,  and 

hindered  in  the  going,   returning  and  passing,  riding 

and  travelling,  upon  and  over  the  same  common  publk 

bridge,  and  during  all  the  time  aforesaid,  were,  and  yet 

are,  in  great  peril,  hazard,  and  danger  of  being  over^ 

turned  in  the  said  carts,  coaches,  and  carriages,  and  aS 

being  lulled  owing  to  the  narrowness  of  the  same,  to  the 

great  damage  and  common  nuisance  of  all  the  subjects 

of  the  king  upon  and  over  the  said  bridge  on  (oo^ 

%nH  with  their  horses,  coaches,  carts^  and  other  cai^ 

riages,  about  their  necessary  affajrs  and  business,  goings 

retiiminf^  passing,  riding,  and  travelling,,  against  the 

fiynxk  of  the  statute  in  that  case  made  and  provided,  and 

against  the  peace,  &c. ;  and  that  the  inhabitants  of  the 

county  of  Devon  of  right  have  been,  and  still  of  right 

are  bound  to  repair  and  amend  the  same  common  bridge^ 

so  as  aforesaid  being  broken,  ruinous,  too  narsow,  and 

vx  decay,  and  to  make  the  same  safe  and  secure  &r  tbe 

said  subjects  when  and  so  often  as  it  becomes  necessary." 

Plea,  not  guilty*     The  jury  found  a  special  verdict 

stating  the  following  facts. 

The  bridge  called  Dati  bridge  in  the  indictment  men- 
tioned, on  the  lOth  oi  February  in  the  4th  year  of  G.4., 
was,  and  from  thence  hitherto  hath  boen,^  a  common  and 
public  bridge  for  all  the  liege,  subjects  of  the  king  on 
foot  and  on  horseback,  and  with  their  horses,  coaches^ 
carts,  aad  carriages  upon  and  over  the  same  bridgcy  to 
go,  return,  pass,  ride,  and  travel  at  thdbr  free  will  and 

pleasure, 
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IMS,        pleasare,   freely   and  safely   without  any  obstniction* 

_.-  „  hiDdmnce,  or  impediment  whatsoever.     The  said  corn- 

He  KtM  '  "^ 

.^gl*"  mon  and  public  bridge,  on  the  day  and  year  last  afore- 
•Mtof  said,  and  continually  afterwards,  until  the  day  trf'takji^ 
the  inquisition,  was  not  ruinous,  broken,  dangerooa, 
and  in  great  decay,  for  want  of  necessaiy  uph<ddiii^ 
maintaining,  amending,  and  repairing  the  same.  Bat 
it  was  on  tbedayand  year  last  aforesaid,  and  con- 
tinually afterwards,  until  the  day  of  taking  the  inqoi- 
sitioD,  and  still  is  too  narrow,  so  that  the  liege  subjects 
of  our  lord  the  king,  in,  upon,  and  over  the  same  bridge 
on. foot,  and  with  horses,  coaches,  carts,  and  carriagei, 
could  not,  and  caqnot  pass  and  repass,  ride  and  trard 
without  great  danger  of  their  lives  and  the  loss  of  thor 
goods,  as  they  ought  to  do,  but  were,  and  yet  are^  greatly 
obstructed  in  going,  returning,  and  passing,  ridinf^ 
and  travelling  over  the  same  common  public  bridge; 
and  during  all  the  time  aforesaid  were,  and  yet  are^  in 
great  peril,  hazard,  and  danger  of  being  overturned  in 
the  said  carts,  coaches,  and  carriages,  and  of  fcvig 
killed  owing  to  the  narrowness  of  the  bridge  ;  but  the 
bridge,  on,  &c.,  and  during  all  the  time  aforesaid,  was, 
and  still  is,  as  wide  as  it  ever  was,  and  the  inhabitants  of 
the  said  county  of  Devoa  of  right  have  been,  and  sdll 
of  right  are  bound,  to  repair  and  amend  the  said  common 
public  bridge. 

P.  Williams  for  the  crown.  The  question  \s,  whether 
the  inhabitants  of  a  county  who  at  common  law  are 
bound  to  repair  a  bridge  are  not  also  bound  to  widen 
it,  whenever  tlie  public  convenience  requires  tliat  it 
should  be  made  wider.  It  certainly  never  has  been 
decided  that  the  inhabitants  of  a  county  are  bound  » 
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widen  an  ancient  bridge;  but  in  Rex  v.  The  InhabUants 
of  Cumberland  {a\  Lord  Kenjfon  says,  ^^  that  the  Court, 
in  a  former  stage  of  that  cause,  had  intimated  a  strong 
opinion,  that  if  a  bridge  used  for  carriages,  though  for- 
merly adequate  to  the  purposes  intended,  were  not  now 
of  sufficient  width  to  meet  the  public  exigencies,  owing 
to  the  increased  width  of  carriages,  the  burden  of  wi« 
dening  it  must  be  borne  by  those  who  are  bound  to 
repair  the  bridge.  And  upon  that  question  there  can-' 
nc^  be  entertained  much  doubt.'*  That  case  afterwards 
came  before  the  House  of  Lords  upon  writ  of  error  (i), 
when  Lord  ELdon  expressed  doubts  upon  this  question,* 
and  the  case  was  ultimately  decided  upon  another 
ground.  The  question  to  be  considered  now  is,  whether 
the  inhabitants  are  not  bound  to  widen  a  bridge^  for  the 
same  reason  that  they  are  bound  to  repair  it  Lord^ 
Coke^  in  his  comment  upon  the  statute  of  bridges,  in 
2  Inst*  700.  says,  >^  That  at  common  law  individuak  or 
corporations  are  bound  to  repair  bridges,  by  reason  of 
their  tenure  or  prescription;  but  that  if  none  were 
bound  to  the  reparation  of  the  bridge  by  the  common 
law,  the  whole  county,  that  is,  the  inhabitants  of  the 
county  or  shire  wherein  the  bridge  is,  shall  repair  the 
same;  for  of  common  right  the  whole  county  must 
repair  it,  because  it  is  for  the  common  good  and  ease 
of  the  whole  county.  Also  if  a  man  make  a  bridge  for 
the  common  good  of  all  the  subjects,  he  is  not  bound  to 
repair  it."  And  in  IS  Co.  SS.  <^  A  bridge  shall  be  levied 
by  the  whole  county,  because  it  is  a  common  easement  for 
the  whole  county,"  which  is  taken  from  the  10J&2.d. 
20  h.  And  in  DaUorCs  Just.  c.  16.  p.  58.  a  stronger  ex- 
pression is  used;  ^^  By  common  right  bridges  shall  be 


18S5. 


Tli«Kiira 


TlMtliiliiaiii* 
ant*  of 

DsTmr*; 


(a)  6  7.  JR.  194. 


{h)  ZB.iP.  SS4. 


ameftded 
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ISSS^       cmendedhy  the  whole  county,  for  it  is  for  their  coimiion 
good  and  ease.'!     It  should  appear,  therefore^  that  the 


amiut        county  was  made  liable  against  its  will,  and  for  what 
aiii9  o^        purpose  ?  For  the  ease  and  benefit  of  the  whole  county. 
A  purpose  clearly  entitled  to  receive  a  favourable  and 
reasonable  interpretation*    The  reason,  therefore,  why 
th&  inhabitants  of  a  county  are  bound  to  r^air  a  bridge, 
being  that  it  is  for  the  common  benefit  of  the  whole 
county ;  it  would  seem  to  follow,  that  where  it  16  for  the 
common  benefit  of  a  county  that  a  bridge  should  be 
widened,  the  inhabitants  of  a  county  should  be  at  the 
Qxpence  of  widening  it     The  common  law  obligatiow 
to  repiiir  bridges  may  be  traced  to  the  earliest  times. 
Pontis  veparatio,  arcis  construction  expeditio  contra  ho9- 
tem,  constituted  the  trinoda  necessitas,   to   which  all> 
lands  in  .Saxon  times  were  subject.     These  three  objects 
are  correlative  and  dependent  on  each  other,  and  if  the; 
pontis  xeparado  did  not  include  a  sufficient  widening^ 
the  expedido  contra  hostem  might  be  altogether  de- 
feated.    Suppose  that  in  those  times,  in  consequence  of 
a  bridge  bdng  too  narrow,  the  monarch  could  not  pass 
with  his  waggons  and  military  stores,  would  it  have  been 
permitted  to  the  persons  liable  to  repair,  to  say  that  the 
bridge  was  fit  for  the  species  of  carriage  which  was  in 
use  100  years  before?   The  answer  would  have  bear, 
that  they  were  bound  to  keep  the  bridge  fit  fop  those 
purposes  for  which  the  public  required  it  firom  time  to 
time.    That  is  the  construction  which  reason,  fortified 
by  power,  would  put  upon   the  obligation  to   rquar 
bridges,  and  that  constoiction  would  secure  the  rights 
of  the  crown,  and  the  convenience  of  the  community* 
In  the  confirmation  of  magna  charta  by  Henry  3.  r.  15. 
it  is  declared,  "  Nulla  villa,  nee  liber  homo  distringatur, 
facere  pontes  aut  riparias  nisi  qui  ab  antiquo  et  de  jure, 

facere 
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facere  consueveruQt  tempore  Henrici  regis  avi  nostri."-       18S5^ 
At  that  time  the  obligation  rested  where  custom  or  pre*- 
scription  had  fixed  it»  and  it  was  intended  to  pcetent 


TkmKi99 


the  monarch  from  ordering  a  new  bridge  to  be  built  oa  mts  «( 
a  new  site  altogether.  The  term  ^'  facere**  cannot  well 
mean  any  thing  less  than  repair ;  and  the  fiubr  construc- 
tion is,  that  no  person  shall  be  called  upon  tp  do  any 
thing  to  a  bridge  which  he  was  not  anciendy  bound  to 
do,  the  object  of  that  clause  being  to  impose  a  restraint 
on  the  crown.  Thus  the  statute  of  bridges  has  always 
received  a  liberal  construction,  as  being  a  statute  de- 
claratory of  the  comn^on  law;  and  although  the  common 
law  rule  be,  that  the  inhabitants  are  liable  to  repair,  yet 
still  that  rule  ought  to  be  libei'ally  construed  with  re^ 
ference  to  the  beneficial  pqrpose  for  which  it  was  in-v 
tended,  and  so  as  to  lead  to  a  fair  distribution  of  thq 
burden  of  repairing  among  tiie  public.  And  giving  it 
a  liberal  interpretation,  it  may  be  considered  as  thrown 
ingi^ponthe  inhabitants  of  the  county  the  obligation 
of  rendering  the  bridge  reasonably  fit  for  ordinary  pur* 
posj^.  The  word  reparatio  is  equivalent  to  re-edificatio^ 
and,  construed  liberally,  is  sufiicient  to  import  the  wi-» 
deqing  of  a  bridge  already  built.  A  road  which  migbl 
be  in  perfect  repair  for  waggpn^  and  other  carri^^es  two 
centuries  ago,  but  not  fit  for  a  mail  qoach  in  the  priBsenti 
day,  would  clearly  be  indictable*  It  is  to  be  observed 
aUo  in  this  particular  case,  that  the  bridge  is  alleged  to  be 
for  all  carriages,  &c. ;  and  that  the  king's  subjects  cannot 
pass  and  i*epass  in  their  carts  and  carriages;  and  unless  , 

\t  is  the  unreasonable  doctrine  of  the  English  law^  that 
it  is  never  to  accommodate  itself  to  circumstances^  those 
carriages  and  vehicles  must  be  intended  which  are  in 
ordinary  and  necessary  use.  As  this  alle^tion  is  not 
traversed,  the  fact  is  found  by  the  verdict,  that  the  King 

and 
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18S5.       and  his  subjects  cannot  safely  pass  and  repass  *^  in  carts 

^  J.  and  carriages,"  &c. ;  and  then  the  county  is  answerable 

HP^oMi       for  the  consequences,  without  referring  to  the  cause  of 

flBis  U       the  interruption,  whether  it  arose  through  want  of  rqmir, 

or  the  narrowness  of  the  road ;  inasmuch  as  the  bridge  is 

not  in  a  sufficient  state  for  those  purposes  for  which  the 

obligation  of  the  law  has  been  imposed  upon  counties. 

Tancred  contra,  was  stopped  by  the  Court. 

Abbott  C.  J.  The  question  in  this  case  is  by  no  means 
new  to  the  mind  of  the  Court,  for  the  same  was  raised 
in  a  case  which  lately  came  before  us  from  the  coun^ 
of  IAncoln{a)j  and  we  then  expressed  a  very  strong 
opinion,  that  a  county  could  not  be  compelled  to  make 
a  bridge  wider  than  it  had  formerly  been.  The  point 
to  be  considered  is,  what  extent  of  charge  can  by  law 
be  cast  upon  the  inhabitants  of  a  county,  and  not  merdy 
the  nature  of  the  bridge  which  the  convenience  of  the 
public  requires.  This  case^  has  been  argued  with  great 
learning  and  ability,  but  not  one  single  authority  (wiA 
the  exception  of  a  dictum  of  Lord  Kem/on)  has  been 
cited,  to  shew  that  a  couhty  may  be  compelled  even  to 
make  an  ancient  bridge  wider  than  it  was  before.  Tliere 
are  many  bridges  in  this  country  which  were  formeriy 
wide  enough  for  the  little  traffic  which  then  existed,  but 
which  are  now  inconvenient  and  too  narrow,  with  re- 
ference to  the  increased  traffic,  which  takes  place  in 
modem  times ;  yet  there  has  been  no  instance  in  which 
the  inhabitants  of  a  county  have  been  compelled  to 
accommodate  the  bridge  to  that  increased  traffic  by 

(a)  IU»  ▼.  Inhahitcnti  nj  Lincolnt  in  which  case  the  defendants  hsTiiis 
been  found  guilty,  a  rule  nisi  fbr  a  new  trial  was  granted  in  E.  T.  5  (?.4. ; 
but  it  baa  not  been  jet  di^Kiaed  o£ 

widaiing 
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mdenUig  it,  that  is,  by  ailing  to  the  bridge  something        18S5« 
which  did  not  exist  before.    And  if  we  should  lay  down      ^  ^     . 
the  I&w  to  be.  that  the  inhabitants  of  a  county  inay  be    ^  f*9fw»    , 
compelled  to  widen  a  bridge,  I  am  utterly  unable  to  see        nts  of 
why  we  should  not  be  called  .upon  to  say,  that  the  in- 
habitants of  a  parish  are  bound  to  widen  a  public  high-   . 
road ;  and  the  inconvenience  arising  from  such  a  rule  is 
obvious.    The  inhabitants  of  a  parish  as  sudi  have  no 
()ower,  except  by  act  of  parliament^  to  purchase  at  th^ 
own  expence,  land  for  the  purpose  of  widening  ^  road  ; 
and  if -they  could  be  compelled  to  buy  liand  Cbr  such  ft 
purpose,  I  do  not  see  why  they  should  not  also  be 
compelled  to  buy  houses,  and  then  the  inhabitants  of 
the  parish  of  Saint  Andrea^  Hclbom^  might  be  0(»n- 
pelled  to  purchase  and  pull  down  the  houses  cm  one 
skle  of  the  north  end  of  Chancery  Lane^  and  so  make 
the  road  wide  enough  for  two  carriages  to  pass,  whichr 
they  cannot  do  at  present     In  the  absence  of  aU  ao- 
diority,  except  the  dictum  of  Lord  Kenyan^  I  think  it 
is  not  in  the  power  of  this  Court  to   say  that  the 
inhabitants  of  a  county  or  parish  are  liable  to  greater 
burdens    than   have    hitherto  been    cast  upon  them^ 
onc^   therefore,  I  think  that  the  inhabitants  of  De^ 
vonskire  are  not  bound  to  widen  this  bridge.    If  public 
convenience  requires  that  it  should  be  done^  that  ob- 
ject must  be  effected  by  a  higher  authority  than  that  of 
diis  Court 

Baylet  J.  If  there  be  any  analogy  between  the  ob« 
ligation  of  a  parish  to  repair  a  road«  and  that  of  a  county 
to  repair  a  bridge,  the  case  of  The  Queen  v.  The  In-' 
habitants  of  Stretford  (a),  is  an  authority  to  shew  that 

(a)  SXrf.£t!yM..lI6«> 

Vol.  IV.  Yy  thi 


Wkw^: 


lB95f       the,  iobabitapt^  of  a  couptj  are  i^ot  liable  to  wi^^  % 
^       bridgp.   1^  iiidictfneiil;  t^ere  was,  that  the  road  wnf;  so 
iV0l«<        vp^jlddj  4n4  iifurrpw^  that  the  queen's  subject^  coi;))cl  QOt 
iipiffl^       pags^ajiqpg^^it  without  danger  of  tl^eirliyj^f^ 

hii^itfims  hafl  ti^fe^  out  of  iiund  rppaired  it,  apd  oj^ght  tp 
repair  if  as  o^fi  as  n^  was.  After  a  verdict  and  jjo^ 
xqent  for  the  crpwo^  awrit  of  error,  was  brojughti  and^the 
^|£ep^a.tfji;ep  w^jtbat^the  time  at  whjqh  the  way.was^ 
lai4  to  be  ii)H4fly  v^  the  11th  ot^Jamuayy  wh^ch.^ir^ 
iq  yfipter,  and  that  it  was  do  offence  for  the  hi^w^p. 
tp  b^  dirty  m.winUar ;  apd,  secondly,  that  the  a^Hlj^t^ 
that  thc^  way  was  so  narrow  that  the  qq^f^'s  sutgecfa 
GQuld  npf ,  pas^  furnished  no  ground  for ,  an  indictment, 
ag^stthe.  parish^  because  the  parish  had.  notbjlaW; 
tb^meai^  of ,  widening  it,  for  they  had  no  right  tq  tA^ 
acKoining  land  in  order  to  widen  the  road:  and  the  in-, 
dictment  was  held  bad  fpr  want  of  saying  that  the  wjay 
wfin  oi^t  qf  repiu^..  And  PcnoeU  J.  said,  '^  that  th^  say- 
ipg^tfaat^il  w^  so  narrow  th^t  the  queen's  subje^  ^^l^ 
nptipas^  was  ropqgnant  to  its  being  a  kin^^s  highwi^^ 
for  if  it,  had  been  so  narrow,  people  could  not  hare 
pa^ed  tjbere:  time^  out  of  mind."  When, a  road  is  ori- 
ginally m^f^  it  may  sq  happen  that  the  propmtor  of 
t|^  J^pd^  over  whicl^  the,  rpli^  P^^ssesj^  which  he  dedi- 
ci^t^s  to  the  118^  of  thjB  public^,  h^  nothing  on  the  <Mift. 
Sf^e  Of  the^  othj^rj  .and  if  the ,  public  take  to  i^^  tbqr 
take  to  it  subject  to  the  inconveniences  to  whiqh^tha^ 
slip  of  land  is  liable;  and  the  parish,  under  such  dr- 
cun^stance^ .  can  have  no  power  to  w^den  the  road* 
The  analogy,  howeyei;^  between  a  road  and  a  bridge^  is 
npt  perfect;  andit  does  pot  necessarily  follow,  thataV 
though  a  parish  has  not  the  power  of  taking  the  adjoin** 
ing  land,  a  county  may  not  have  the  power  of  widening 
a  bridge.    Independwtlyi  however,  of  that  cas^  I  am 

of 
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of  apiotoo,  tbaft'circiMhstmeed  as  tfab  bridgisr  is,  tbere  ib  ' '  1 9SI^ 
no  obligatioii  on  the  counQr  to  widen  k.  Is  «  ooonfy' 
bound  to  make  a  bridge,  where  (here  was  none  before? 
There  ts  no  avthority  for  sajriag^  that  k  is  sobonnd, 
and  the  passi^  cited  fr6m  Magu  CSMTta  shews  that 
inhidiitants  of  a  coanty  are  under  do  oUigadon  to  maefe 
a  bridge;  and  there  is  no  insttooe  of  an  indictment 
against  the  inhabitants  of  a  coaaty  for  not  making  a 
bridge,  lite  obligation  of  the  inhnbitants  of  a  coanQ^ 
to  repair  a  bridge,  arises  out  of  thd  adoption  of  thait 
bridge  by  the  pablic^  with  theconCurrcfnce  of  the  in- 
habitants of  the  county^  Where  a  bridge  is  bailt  by. 
an  individual,  with  hi]^  roads  at  each  end  of  it,  and  the 
public  use  the  bridge^  and  the  inhab^ants  of  the  county 
suflfer  it  to  be  used  as  a  public'  bridge,  (he  latter  thereby  ' 
incur  an  obligatiob  to  keep  the  bridge  in  the  state  in 
whicb  it  was  when  dedicated  to  and  used  by  the 
public,  but  ttiey  do  not  thereby  incur  any  obligation  to  ' 
mabs  it  di£^nt  from  what  it  then  was*  Now  in  this 
case  it  is  stated,  that  in  the  fourth  year  of  the  reiga  of 
his  pre$^t  majesty  this  bridgte  existed*  It  is  not  stated 
in  the  special  verdict,  whether  it  was  ever  passable 
before  that  time  or  not.  It  is  stated  that  the  bridge  is 
so  narrow  that  the  king's  subject9  cannot  pass  i^ithout 
danger .  of  their  lives  and  loss  of  goods ;  but  the  p^lblic 
thought  fit  to  take  to  it  ia  the  state  in  which  it  was 
originally  given  to  th^m,  and  havipg  so  td^en  to  it  in 
that  state,  I  thix^  that  the  law  does  not  throw  any 
obligation  on  die  inhabitants  of  the  county,  to  alter 
iu.  For  these  reasons  J  am  of  opinion,  that  as  a 
county  is  not  bpund  to  make  a  bridge^  it  is  not  bound 
to.  widen  one:  Quoad  the  addition,  duKt  would  be 
a  making;  because  the  addition  beyond  the  existing 
wi^thf  would  be  pro  tanto  a  new  bridge.    I  am,  there- 

Y  y  2  for^ 
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1925.  fotCt  of  opinion,  that  there  nust  be  judgment  for  tb^ 

liTi^.  defendant.. 

againti 

Miti  of  LiTTLEDALE  J.  {aj  I  am  of  opinion,  tliat  by  the  com^- 


mon  law  a  county  is  only  bound  to  repair  actually 
istTng  common  and  pnbKe  bridgesi  If  the  inhabitants^ 
pf  a  county  were  boun^  tc  widen  a  bridge  merely  be>- 
cause  the  public  convenience  required  that  it  should  be 
widened,  it  might  be  said,  that  where  the  public  eon-^ 
venience  requires  a  bridge  to  be  made  where  there  wa? 
(iCfiie  before,  the  inhabitants  of  a  county  would  be  bound* 
to  make  one.  For  there  is  just  as  much  reascnpto^  call 
upon  them  to  m^e  a  new  bridge  where  there  was  aoncp 
before,  as  to  widen  an  existing  bridge.  It  is  quite  cleai^ 
that  by  the  common  law  there  is  no  obligation  on  the 
inhabitants  of  a  county  to  make  a  bridge  where  there 
was  noue  before;  and  it  appears  to  me,  therefore,  that 
they  are  not  compellable  to  wideil  a  bridge.  If  the 
public  convenience  riequires  that  bridges  should  be 
made^  they  must  be  made  by  the  authority  of  tbe  l^is* 
lature;  and  so  if  it  I'equires  bridges  to  be  enlarged,  that 
also  must  be  done  by  the  same  authorit}\  If  at  com- 
mon law  the  inhabitants  of  a  county  were  obliged  to 
widen  a  bridge^  they  must  have  had  the  means  of  doing 
it,  and  in  order  to  widen  a  bridge,  they  must  have  had 
the  means  of  purchasing  land  upop  which  the  ends  of 
the  bridge  must  rest^  and  also  to  purchase  the  interest 
of  persons  who  might'have  fisheries,  and  wliose  rights 
w6uld  be  interfered  with,  by  extending  the  piUars  and 
abutments  pf  the  bridge.  Now  by  the  common  law  the 
inhabitants  of  a  county  have  no  right  to  expend  the 
l^ublic  money  in  purchasing  the  land  necessary  for  these 

(ay  HolroydJ*  was  absent  ia  the  ^a)l  Court. 

purposes. 


Pxvoif* 
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purposes.    In  some  cases  it  might  -possibly  become      .1825* 
necessary  in  order  to  widen  a  bridge,   to  take  down  , 

buUdinffs  at  either  end  of  a  bridise.  because  the  width        againti 
at.  the  ends  must  be  increased.     But  I  apprehend  that  by        anti  of 
,  the  common  law  the  county  has  no  right  so  to  expend 
the  public  money,  and  most  certainly  there  is  no  obli- 
gation on  any  person  to  sell  his  land  or  houses.    Then 
if  the  county  has  not  the  means  of  widening  a  bridgt^ 
it  a£brds  a  strong  presumption,  that  they  are  not  bound 
to  do  it.    By  statute  43  G.  S.  c.59^  the  inhabitants  of 
a*  county  may,  for  the  purpose  of  widening  a  bridge^ 
•compel  the  sale  of  land,  and  by  S^-G.S.  c.  90.  of  any 
buildings,  but  at  common  law  they  had  -no  such  power. 
XJpon  die  whole,  I  am  of  opinion  that  there  is  no  ob- 
ligation at  common  law  on  a  county  to  widen  a  bridge, 
and  consequently  there  must  in  this  case  be  judgment 
ibr  the  defendants. 

Judgment  for  the  defendants. 


James  against  Swift.  ^fWf&y, 

November  15ilu 

^-THIS  was  an  action  of  trespass  and  false  imprisonment  iq  mi  tction 

against  the  defendant,  who  was  a  magistrate  of  the  JjjJ^j^J^JSo^ 
county  of  Monmouth^  for  wrongfully  committing  the  ^J*^^**** 
plaintiff  to  prison.     The  notice  of  action  proved  at  tke  P^'Jf*  "^"I"^ 
trial  before  GarrmD  B.,  at  the  last  Summer  Assises  for  c  44.  w«s   > 
the  county  of  J)fonmo//M  1825,  was  signed  71  and  TV.  A.  w.A.  wu- 
WiUiams.    The  names  of  the  plaintiff's  attomies  were  names  of  the 
Thomas  Adams  Williams^  and  William  Adams  WiUiams.  ^^  l^aJntifis 
It  was  objected  that  the  notice  was  not  sufficient,  mas-  ^JilZ^m^ 

2ia»M  and  Wil* 
Ham  Adams  WUHamt:   Held,  that  the  notice  was  tsiifncicnt. 

Yy  S  much 


y 
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JEMS  »      atodb  as' the  statute  24  O.  *£.  r.  44.  5.  X.^  jre(}iured  thai  4«i 
Ihe  back  of  tthe^notioc  of  actiQn^ere  should  be  ii 


^BMif  the  name  of  the  .attorney  with  tha  phee  ^  \i$  abode* 
Tha  learned  Baron  oyerrulad  die  ob^otioB^  and  the 
.phiptiff  obtained  a  verdict 

Uudlamxion  moicd  ibr  a  nev  .'trial,  land.oaBtaoded^ 
that  die  true,  names  of  the  plilintiff's  atlornies  had  not 
been  indorsed  on  the  notices  He  sdmiltedy  that  in 
Magfuno  jri  Lodc\(Cfy  it  ^was  hdd  sufficient  to  indoraeoD 
die  nbdce^  die  initiri  of  die  Chrisdaa  name  oC  the  at- 
toniey;  but  liec^  the  initial  irf  one  of  die  Ghijstian 
names  of  one  dP  the  plaintiff's  attomies  mbb  lomittad^ 
The  indorsemdit  should  have  been  *^  T*  A^xofk  W^A^ 

The  Ckurt lidd  Ae  nodce  to  be  sttffiei^li  andasid 
that  the  statute  was  not  to  be  construed  with  eJttitme 
.rigour,  and^  thenefiMBe^  an  initial  of  the  Christian  nane 
of  the  plaintiff's  attorney  had  been  properly  held  to  be 
sufficient.     They  thought  that,   in  this  case,  the  word 
Adams  might  be  connected  with  the  two  initials  repre- 
senting William  and  7%(ma$^    And  Holroyd  }.  observed, 
that  the  act  of  parliament  did  not  require  all  the  names 
'  of  the  attpniies  to  be  insetted,  but  merely  tlie  namei  and 
'  Adrefore  it  would  seem  diat  the  statute  did  notnquiie 
'  the  Ghi^ttti  name  of  the  attorney  to  be  iMloi:iad  oo 
the  notice. 

^ala  pefiMsd* 
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4^85. 


Hie  King  d^aim  The  Inhabititints  0!*  wttimsi,.. 

Cavsrsham. 

UPON  appclal i^nst afi dvder  i^twb Judtic^ lil4iet^  A bmdicr 
by  MiinDightj^h  <3XMknD%Ai  a'^isotier  tftider  ^  m  itaU  in 
confinement  at  Beading  gaol^  md  their  ievM  ^^HdMlf  L.  6&  per 
were  removed  from  the  parish  o( Saint  Mofyia  Beading^  ^^i  wms  paw 
'10  the  parish  of  CatferOa^kk  tfie  MaMy  of  OKg^^  the  SJ^^JJ^ 
-Aeflfiidi^s  itonfinned  ihe  dt^er  df  r^tndtiil,  i^bf^dcC'tk)  tte  ^^^^^ 
'opitiioh  irf' this  Ckydrt  <m  t)&^  fbtkr^^  k«jw«inhis 

poMemon,  but 

Iflf 'the  year  1617,  the  fMttp^^  htinb^iia  deci^ilbd  It  be  hadm  right 
tj^dMnt  in  theparift  tSf  CStft^AMk,  ^ffSbte  ycstrly  •iMii^  naU^t^ 
"^iTM.  I99./pa7ii%redth(ter4hatfti^  ^m^  Ob 

^sMted'  diree  quftrt^rs  tif  a  year.    Diiring  the  titiKs  hfeM  ^!^|[^^^ 
^^icdipied  tfiis  tewftttient  he  dgr^»  fbdt%  a  bnftoher  by  ^^„J2^ 
«*afe,  with  the  collector  df  the  ttoUs  6{ leading  maffedt  ^'^^ 
for  the  oocopatibn  of  dil^  of  this  Be^kM  stSedls  i!l  die  feraperiodof 

nioBtcen  woefc% 

'iiifitM,  for  v^hich  he  was  to  pay^:6d.  p6r  Week*     The  and  paid  rent 

for  that  thne: 

-stdl  usdL  by  the  prap^r^s  hUslMid  ntid^  thiis  agretoeitt  Held,  that  ba 
"tras  like  the  others,  a  permatkttt  bttilding  fdtnfeh^  with  ^^^ 
a  door  capable  Of  beitig  lock^  '«nd  the  k^  wa&  ahri^  £^?^^!uid 
'in  his  possession,  bat  he  had  a  r^htoi^aodeas  toibeittdl  ^'^^^^^^^ 
iMljF on  Wednesdays  tuid  S4Umxlays%  beingmarket  cbrpv.  ^|^j^ 


At  each  extremity  t)f  the  ittarfc^t  ave  iron  gatea,  n^mefa  ing  to  lettia 

■       vpon  a  teiia* 

are  closed  and  locked  except  on  Wednesdays  and  Satur^  meat  witbtn 
days^  and  when  locked,  preclude  all  accefis  to  the  i^ls  191^  14  car.  s^ 
except  by  permission  of  the  collector,  wbich  Was  occa-  ^  ^^  ''  * 
aionally  granted  to  the  pauper's  husband.    He  coil- 
tinued  to  use  the  stall  from  the  1st  of  Ifaoember  1817, 
to  the  14th  of  March  1818,  paying  the  fe.  6d*  ftt  the  end 

Yy  4  of 


Catibmah* 


V    . 
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1825*       of  each  wedk  or  fortnighti  according  to  convenience^ 

and  occupying  at  the  same  time  the  tenement  in  Caoer" 

againtt       sJuon.     The  sessions^  confirmed  the  order  subject  to  the 

The  Inhabit-  .   .  i      ,  . 

ants  of  '  opinion  of.  this  Court  upon  the  question,  whether  the 
renting  and  occupation  of  the  stall  in  the  manner,  and 
during  the  period  aforesaid,  was  such  a  renting  of  a 
tenement  for  forty  days,  as  might  be  coupled  with  the 
other  tenement  of  9/.  19^.,  so  as  to  confer  a  settlement 
in  the  parish  of  Caverskanu 

Talfburd  in  support  of  the  order  of  sessions.  There 
was  an  actual  occupation  of  the  stall  by  the  pauper^  and 
the  stall  must  be  considered  as  a  tenement.  It  was  fixe4 
to  the  ground,  and  the  pauper  had  the  power  of  ex- 
ploding the  rest  of  the  world  from  it  during  the  whole 
period  of  his  occupation.  This  case,  therefore,  bears  no 
•analogy  to  Bex  ▼•  Dodderhill  (a),  where  the  pauper  rented 
in  s  mill  any  two  pointing  places  that  he  chose  to  use: 
BOr  is  it  like  the  case  of  Bex  v.  Hammersmith  {b)^  where 
the  pauper  rented  the  grinding  of  so  many  loads  of  corn. 
It  may  be  said  that  the  pauper  only  occupied  the  stall 
for  thirty«^]ght  -days,  inasmuch  as  between  the  1st  of  No- 
ivember  and  the  14th  of  March  there  was  only  that  number 
of  market  days  when  the  stall  was  actually  used,  but  no 
other  "person  had  the  use  of  the  stidl  during  that  period, 
and,  therefore,  the  pauper  must  be  taken  to  have  occii- 
Jpied  during  the  whcde  intervening  period. 

BoUand  and  Shqfherd  contrk.  There  was  not  aoj 
occupation  of  the  stall  for  a  period  of  forty  days,  and 
^e  pauper,  gained  no  settlement    It  is  stated  as  «  fiM^t, 

(•)  S  T.  il.  449.  <d)  8r.vR.4J0D. 

that 


iir  THX  Sixth  Year  of  GEORGE  IV. 

that  the  pauper  had  a  right  of  access  to  the  stall  on  .1825. 
Wednesdays  and  Saturdays  only ;  he  could  not,  therefore^  ThTkiir 
be  said  to  occupy  the  stall  at  other  times>  when  he  had    ,,«.'^^ff^'^. 

'^•^  The  Inhabit. 

not  the  means  of  access  to  it :  that  being  so^  there  was  not  ^  ^**^^ 
a  sufficient  occupation  to  give  a  settlement.  Besides^  the 
occupation  must  be  continuous.  By  the  IS  &  14  Car.  2. 
c  12.  5. 1.  a  party  may  be  removed  within  Jbrfy  days 
After  he  comes  to  settle  upon  any  tenement  of  the  yearly 
value  of  1 0/. :  that  statute  is  explained  by  the  1  Jac%  2«  c.  1 7^^ 
which  enacts,  that  the  forty  days'  contim^ance  \xi  the  pa- 
rish intended  by  the  former  act  to  give  a.settlement, 
^shall  be  accounted  from  the  time  of  the  delivery  of  notice 
in  writing  of  the  house  of  hb  or  her  abode.  Besidest 
the  pauper  did  not  come  to  settle  upon  this  tenement ; 
the  stall  was  not  demised  to  him,  but  he  had. «  mere 
Jlicence  to  use  it  on  two  days  in  the  week.  If  the  exec- 
dse  of  such  a  privilege  be  coming  to  settle  upon  a.tene- 
jment  withi^  the  statute,  the  occupation  of  an  opera  box 
fotXmo  d^ys  in  the  week  will  also  be  a  coming  to:  settle 
upon  a  tenement  within  the   statute  1S&  14  Car.  2. 

^]2.«.l.  ' 

« 

Abbott  C.  J.  I  am  of  opinion  that  from  the.&cts  of 
4his  case  the  pauper  occupied  this  stall  for  thir^-eight 
days  only,  and,  consequently,  that  he  did  not  gain  any 
^^ettlement. 

.  • 

BavleyJ.  I  incline  to  think  that  there  was  ft  renting 
•of  a  tenement  within  the  statute .  of  Car.  2*  But  I  am 
clearly  of  opinion  that  the  pauper  occupied  the  st«U 
/or  thirty-eight  days  only,  and  that  being  so,  no  settle- 
ment was  gained  in  CSfitvrriiiaiii. 

Qrder  of  se9sion«  quashed. 


« 
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*rhe  "King  against  The  Ihliabttaiits  at  St.  IJiin- 

« ..»..  sTANinKiNT. 

A  landlord  de-  ^Y  Sti  dnkr'cf  rtttMJTid,  flAMd  Ac  2Bd  rf  Mt&cA  tSS*, 
Tr^  iiitur«  10  '       onder  tbo  hands  kimI  Mab'of  two  jOstiew  ftf-  '^ 
Bn'nu!j'%nt  of  'Cit^  and  cotiBty  of  tbe  cl^  of  Ganleriu^  M.  WSumt 
l^^Mp^id"    wido*.  and  her  «ix  «*ildrieii,  wert  MihoVtid  from  die 
ofthe»™T"  'P*''*  '*^  *''*^  ■*'^  NbrOgtke,  lb  the  said  <«t]r«>id 
»""  ""o  ™"^    eoonty,  to  the  pwrlsh  of  SaitU  DuiafaHt  to  tbacbOatyit 
"  '°''  ^Hdd.  ■*^'    ^P***  ^peal  w  the  eOint  of  qnaMA  Bt)tlR«lii  te 
tbaitba'flxtnm-ihecity  dnd'Cbuntfof  the  (Si^«f  GlM«r4ltfy^  Aie'Mdtt' 
ihe'uMniait     «aa  obaadoned  M  to- the  two  eldest  dfHdnn,  btic  ^hk 
ttaa  wbciia*tB-    -eoafimed  as  to  die  otft«r  pnupers,  slit^A  to  the  ^^fiiott 
K^^*  "^  -of  this  Court,  ob  the  folldwlng  case. 
Sl'toL'"'"'         O"  ^''^  P*^  ^  **•«  Pe^ndoit  parish  it  ^ras  prored, 
SlInttr'ttdT'*'  *^'  **■*  P*>'P"'s  huBbund  had  ffli  the  3Sd  April  VSSS, 
paymentof        gone  to  lire  in  a  house  in  the  parish  t^ Saint  BuMttati, 
at  the  yearly  rent  of  10/. ;  that  he  had  not  oCoApied  it 
for  a  year,  but  that  he  had  been  rated  for  tbe  house  in 
that  parish,  and  bad  paid  the  assessment  fei*  cfbe  qnar* 
let ;  that  one  BiOler  had  occupied  the  htitise  Irefore  the 
pauper's  husband;  that  A  the  time  -of  the  -hearing «f 
the  appeal  one  Hunt  held  it,  each  of  them  paj^t^  tlB 
annual  rent  of  10/.;  and  that  it  had  for  six  years  pre- 
ceding Ae  pauper's  tenancy  been  let  together  with  ihe 
articles  4^  fiimitare  hereinafter  mentioned,  nt   10/.  par 


On  the  port  (rf*  the  appellant  parish  it  was  proved) 
that  all  houses  in  the  parish  of  Saint  Dunstan  wete 
IWed  at  Mlf  Aeir  actual  value,  and  that  in  tbe  assess- 
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;nent  en  the  pauper's  husband,  ihe  laid  house  wss       rZ8fl5« 
valued  at  S/.  10s.;  that  at  the  tune  of  bis  occiipadeii 
the  house  was  in  a  very  bad  state  of  T^iatr,  and  that 


ISm  Kara 


73m  y«*i— »i*t- 
it  would  have  required  an  expenditure  of  402.  to. pat       maiior 


it  into  tenan table  condition;  that  ainoe  his  deaths  and 

previously  to  f&n/'s  t<snancy,  121^  had  been  expended 

-on  itj  that  there  were  a  stove  and  cupboard  in  a  JtxHn 

.below  siaiT$s  a  gfate  luid  a  cqpbaard  In  the  chamber, 

.and  a  grate  in  the  kitchen;  that  the  stove  andgrales 

had^not  originally  belonged  to  tbe  fa^use,  bat  had  been 

^put  ia  by  a  tenant,  and  the  landlord  had  taken  them 

in  part  payment  of  rent  about  six  years  before ;  that 

.'these  were  fixed  with  brick  work  in  Uie  chimney  idaces, 

hot  that  thdy  might  be  removed  without  doing  any  in* 

jiHy  to  the  chimney  places;  that  the  cupboards  stood 

op  the  ground,  and  were  supported  by  hold  lasts,  and 

tjbat  these  might  also  be  removjed  without  doing  any 

other  injury  to  the  walls  than  leaving  a  few  marks  of 

nails ;  that  the  use  of  these  several  articles  was  worth 

^bqut  6d.  per  week;  and  that  the  tenement,  including 

the  Ds^  of  Uiem,  was  worth  %  105,,  and  without  them 

.about  6/.  per  annum.     The  court  of  quarter  sessions 

^^CNpfirmed  the  order,  but  stated  their  opinion  to  be,  that 

if  ai|y  deduction,  however  small  in  amount,  was  to  be 

ipaade  in  respect  cf  the  above  mentioned  articles,  the 

'  l^nepent  would  not  be  of  the  annual  value  of  102% 

JBf^enfi  and  Starr  in  support  of  the  order  of  sessions^ 
Hie  question  in  this  case  is,  whether  the  fixtures  give 
an  additiondi  value  to  the  house  itself  so  as  to  make  -it 
.  .4)f  the  ytearly  value  of  l^^  Jt  will  be  said  .on  the  other 
^ide^  thiit  as  l^te  house  without  die  fixtores  is  not  of  that 
annual  value  no  settlement  was  gained,  because  the 
pauper  did  not  pay  rates  in  respect  of  a  tenement  of  that 

value 


^ftZhnmuli 
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Tslue  as -nqDired  by  the  statute  Stc,4W.^M.  );.ir. 
Her^  tfae  articles  were  ^fixtures  attached  to  -and  con* 
stituting  part  of  the  freehold ;  they,  therefore,  -were  patt 
c^tbeteoemoiL  It  is  tnte,d)Bt  the  role  eatabtished  by 
Ekoes  T.  Mtho  (a)  has.  been  relaxed  in  tnot  of  things  set 
op  for  the  purposes  of  trade,  and  in  such  cases  it  has  been 
held,  that  the  tenant  has  a  right  to  remore  them.  Bat 
this,  perhaps,  may  be  assimilated  to  the  cases  wbere  an 
additional  value  has  been  given  to  the  house  in  -coaa^ 
'qnence  of  an  erection  in  it,  such  as  a  carding  mftr^i'w 
affixed  to  a  bBllding,  or  the  machinery  of  a  -malt-boos^ 
or  a  -billiard  table.  Now,  such  erections  have  been 
considered  to  be  'part  of  the  building  itsdf,  as  mndi  0 
the  glass  in  the  windows.  CoUgrave  v.  Dua  Santot  (i) 
is  expressly  in  p<Mn^  for  k  shews  that  by  a  sale  of  the 
bousc^  no  mention  being  made  of  die  fixture^  tfa^ 
would  pass  with  it,  they  must  iherefere  be  considered  •■ 
parcel  of  the  freehold  when  it  is  demised. 

Marsham  and  Brodn'ck  contra.  The  pauper  did  net 
pay  rates  in  respect  of  a  tenement  of  the  annucd  value  of 
10/.,  for  the  fixtures  did  not  form  any  part  of  die  tene- 
ment, because  they  were  of  such  a  natore,  that  if  tbey 
iiad  been  placed  in  the  tenement  by  the  tenant  dnring 
the  term,  he  might  have  removed  them  at  or  before  its 
expiration ;  Beck  v.  Bebom.  (c)  Although,  tlierefoT^  the 
pauper  paid  10/.  per  annum,  to  the  lar.dloi-ii,  that  sum 
was  paid,  not  merely  for  that,  which  in  point  of  Inw  coi^ 
stituted  the  tenement,  but  for  the  tenement  and  some- 
what more,  viz.  the  fixtures,  which,  although  they  be- 
longed to  the  landlord  and  were  used  by  the  tenaoti 
constituted  no  part  of  the  tenement     The  old  rule  >* 

W  ZEad,5\.  (*)  BB.4c.7s.  (e)  1  /.  Win.  w. 
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Icr  fixtures  was,  "  quod  ab  sedibus  non  facile  revellitur^*'       1825. 
becomes  a  member  of  the  inheritance,  and  passes  to  the         . 

Tlie  KivQ 

heir;  Spelman^s  Gloss.  277.     If  tried  by  that  rule,  these  -     agpuat 

T&«  Inhabit^ 

articles  would  form  no  part  of  the  tenement  •  But  the  anti  of 
nde  has  been  relaxed  m  cases  between  landlord  and  'Ktwr.  ^' 
tenant;  Elwes  t.  Maw.  {a)  The  rule  thus  relaxed  must 
prevail  in  the  present  instance.  The  question  raised  by 
this  case  was  not  decided  in  Rex  v.  Whitechapel  [b),  or  in 
Hex  V.  North  Bedbum  (c),  because,  al  though  in  each  of  those 
eases  some  articles  were  demised  beyond  the  mere  tene- 
ments,  the  sessions  did  not  slate  the  value  of  sueh  ad- 
ditional  articles ;  and  add  their  opinion,  that  if  any  thing 
was  to  be  deducted  in  respect  of  such  articles  the  tene- 
ment would  m>t  be  worth  1  Ql.  per  annum.  In  Rex  v. 
White  {d)  it  was  decided  that  furniture  was  not  rateable, 
and  merely  because  the  person  who  makes  the  rate 
cannot  ^get  into  the  house,  to  ascertain  whether  the  fur- 
niture is  valuable  or  not,  and  the  «ame  reason  applies  to 
fixtures.  If,  therefore,  in  ascertaining  the  annual  value 
of  the  tenement,  fixtures  and  furniture  are  to  be  taken 
into  the  account,  while  they  cannot  be  rated^  they  are 
nrade  the  means  of  burthening  the  parish,  while  they 
cannot  be  made  the  means  of  relieving  it  in  proportion. 
Assuming,  however,  that  the  fixtures  constituted  part  - 
of  the  tenement,  and  that  the  whole  was  of  the  annual 
value  of  10/.,  the  question  prises,  whether  a  settle- 
ment by  payment  of  rates  can  be  gained,  unless  in 
respect  of  a  tenement  valued  in  the  parish  assess- 
ment at  10/.  By  the  5&4  W.  S; M.  c.  11.  s.e.  it  is' 
enactedj  "  that  if  any  person  who  shall  come  to  inhabit 
in  any  town  or  parish  shall  be  charged  with,  and  pay 
his  share  towards  the  public  taxes  or  levies  of  the  towur 

(n)  3  East,  5U  (6)  3  BoU,  102. 

(c)  Cald,  452.  {d)  4  Term  Rep.  770. 

Ot 
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I 

1 8^5.       or  parish,  he  shall  be  adj judged  and  deemed  to  have  a  1^^ 

jT'^  g     settlement  in  the  same/'     The  rating  by  the  parish  was 

o^intt    *    considered  tantamount  to  an  aeknowledgioaentbythem 

Th9  Inhabits-  ' 

•n^  of  that  the  party  rated  was  a  parishioner,  and  the  amoont 
^Kkht.  .  ^  of  the  rate^  or  the  value  of  the  tenement  in  respect  xX 
which  he  was  rated,  was  wholly  immaterial.  But  the 
S5G.  S.  c.lOl.  afterwards  enacted,  that  no  person 
should  gain  a  settlement  by  payment  of  any  public  taxe» 
for  or  in  req>ect  of  any  tenement  not  being  of  the  yearly 
value  of  lOl.  Now  as  the  adoption  by  the  parish  of  the  . 
party  paying  the  rates  as  a  parishioner  is  the  foundation 
of  the  settlement  gained  by  the  payment  of  rates,  and  as 
the  statute  requires  that  it  shall  not  give  a  settlement 
unless  it  be  in  respect  of  a  tenement  of  the%early  value 
of  lX>Ly  it  follows  that  the  parish  do  /not  recognise  a 
man  as  a  settled  pftrishioner,  unless  they  assess  him  at 
10/.  per  annum,  and  cessante  ratione  cessat  ipsa  lex.  , 
Thereibre,  as  the  rating  is  the  acknowledgment;  and  the 
acknowledgment  is  the  ground  of  settlement,  if  there  be 
no  acknowledgipent  when  the  pauper  is  rated  under 
lOL  per  annum,  there  is  no  ground  of  settlement,  ^pr 
is  it  unreasonable  that  a  parish  should  have  it  in  its 
power  to  set  a  value  of  lOL  per  annum  on  a  tene- 
ment, before  it  can  be  said  to  have  adopted  its  inhabit* 
ant  as  its  parishioner.  The  assessoient,  too^  all  firaud 
apart,  is  the  best  criterion  of  value,  inasmuch  as  but 
little  litigation' can  aris^  when  the  question  is  to  be  de- 
cided by  the  inspection  of  the  rate,  which  is  open  to 
all  I  but  if  the  asse$sment  is  not  to  be  the  test^  the  rent 
must  be  resorted  to^  which  is  a  matter  of  contract  be- 
tween two  persons  only,  both  of  whom  have  an  interest 
in  keeping  the  parish  in  the  dark  as  to  its  real  amount 
in  order  that  it  may  be  rated  as  low  as  possible. 

Abbott 
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Abbott  C.J.  It  is  found  as  a  fact  in  this  case  that        1895^ 
the  articles  were  the  property  of  the  landlord,  and  were  - 

fixed  to  the  freehold ;  and  that  they  were  taken  by  the        agamst , 
pauper  as. the  property  of  the. landlord :   I  am  therefore        uti  of 
of  opinion  that  they  constituted  parcel  of  the  tenement        KimtT^^ 
demised.     But  it  has  been  contended,  that  in  order  to 
gain  a  settlement  by  payment  of  rates,  the  party  must 
not  only  pay  rates  in-  respect  of  a  tenement  of  the  yearly 
value  of  10/.,  but  that  the  tenement  mu^  be  actually 
rated  at  that  sum  in  the  assessment.     The  statute,  how-^ 
ever,  says,  that  it  is  sufficient  if  the  rate  be  paid  in  re- 
spect of  a  tenement  of  the  yearly  value  of  10/.    Now  the 
case  states  that  the  pauper's  husband  was  charged  with, 
and  paid  rates  in  respect  of  a  tenement  of  that  value ; 
that,  according  to  the  words  of  the  statute,  was  sufficient 
to  confer  a  settlement  in  the  parish  of  5^.  Dunstaris.. 

Bayley  J.  It  has  been  argued  that  no  settlement 
could  be  gained  unless  the  pauper  were  rated  for  a  house 
esdmated  in  the  assessment  as  of  the  annual  value  of  10/. 
Whedier  that  would  be  a  proper  line  to  adopt  it  is  not 
necessary  for  us  to  say,  because  the  legislature  has  said 
that  it  is  sufficient  if  the  party  pays  rates  in  respect  of  a 
tenement  of  the  yearly  value  of  10/.  Although  these- 
fixtures,  if  they  had  belonged  to  the  tenant,  might  have 
been  removed  by  him  during  the  term,  yet  as  they  ac- 
tually belonged  to  the  landlord,  they  were  parcel  of  the 
freehold,  and  would  have  gone  to  his  heir,  and-  not  to 
his  executor.  The  tenement,  therefore,  was  of  the  an- 
nual value  of  10/. 

LiTTLEDALE  J.  coucurrcd.  (a) 

Order  of  sessions  confirmed. 

(«}  iro/r«yrf  J.  was  abfoit  in  the  Iwil  court. 
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Wednuda^  The  KiNG  OgahlSt  JoHN   JaRAM. 

Nootmber  16tfa. 

^  ■ 

By  letters  pa.  A  RULE  nisi  had  been  obtained  for  quashing  the 
tbat^the  liberty  following  order^  made  by  the  justices  of  the  peace 

•nd^nTifbSrty,  for  the  East  Riding  of  dia  county  of  York^  at  their 
Tordt  wei«*^.  general  quarter  sessions,  held  on  the  1 1th  of  Janucay. 
Md  ud  ei!^**  1825 :  "  Ordered,  that  John  Jaram,  the  actmg  bailiflFof 
ercised  returns    ^g  seiimiory  or  Wapentake  of  Holdemets^  in  the  East 

wad  execuuons  "         "^  *• 

of  writs  and       Riding  of  the  county  of  Yorh^  be  fined  10/.  for  refusing, 

processes  with-  «  ,  .        -«  i 

in  the  Uberty,  Contrary  to  the  duty  of  his  office,  and  to  ancient  usage^ 

granted  to  J.  to  summon  the  jury,  from  the  said  seigniory  or  wapen- 

wd  assign"  ^*^   ^^  attend  at  the  general  quarter  sessions  of  the 

uJlwiShS^the  V^^  ^^^^  »^  Beverley,  for  the  said  Riding,  on  the 

liberty  of  ^.  n^h  Jav  of  January  1825,  he,  the  said  John  Jaram, 

the  return  and  *  ^ 

execution  of  sU  having  been  duly  required  so  to  do  by  warrant  from  the 

writs,  processes*  °  "^ 

and  precepu  of  sheriff  of  Yoriihirey  dated  the  SOth  day  of  December 

hb  miyesty,  by 

the  lords*  pro-     1825." 

cm,  and  mi-  *  The  affidavits  in  support  of  the  rule  stated  the  follow- 
noilriffo*ftbe  ing  fects:  Sir  T.  A.  Cliffbrd  Constable,  of  Burton  Con- 
king,  bis  heirs    ^/^^  i^  Holdemess,  baronet,  by  virtue  of  several  letters 

or  successors,  '  .'  '     "^ 

should  enter      patent  under  the  Great  Seal  of  England,  was  seised  and 

into  the  liberty    '^  ^  . 

to  execute  any    possessed  of  the  seigniory  or  lordship  of  Haldemess^  in 

thing,  unless  it  •.      .      ' 

touched  his        the  county  of  York,  together  with  the  jurisdictions  be- 

majesty  or  his 

crown,  or  in  longing  to  the  Same  seigniory  or  lordship.  By  the  last 
lords*  biUiiffs      letters  patent  of   the  Sfst  day  of  December,  in  the 

and  officers. 

The  baiiifi  of  the  liberty  had.cegularly  attended  the  quarter  sessionsi  and  made  retaru  of 
the  jurors  resident  within  the  hberty  :  Held,  that  the  bailiff  of  the  liberty  was  bound  ia 
obedience  to  the  precept  of  the  sheriff,  to  summon  the  jury  within  the  liberty*  to  attead 
the  quarter  sessions. 

The  court  of  quarter  sessions  made  an  order,  that  A*  B,  the  acting  bailiff  of  the  lofd- 
ship  of  U,  be  fined  10^.  for  refusing  contrary  to*  the  duty  of  his  office,  and  to  ancient 
usage,  to  summon  the  jury  from  the  lordship  to  attend  at  the  quarter  sessions,  he^  the  said 
ji.  B.  baring  been 'duly  required  so  to  do  by  warrant  from  the  sheriff:  Held,  that  this 
order  was  good,  although  it  did  not  appear  that  the  bailiff  was  summoned  to  attend  at  the 
Mssioos,  it  baing  his  duty  to  do  so  witliout  summoou 

I6di 
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iSih  Charles  It. ,  after  reciting,  amongst  other  things^  1825. 
certain  former  letters  patent,  granted  by  King  Philip  ^  ^ 
and  Queen  Mary  to  Henry  Earl  of  Wesimordand^  and  agoinu 
by  King  Charles  I.  to  Henry  Constable  Viscount  Dunbar^ 
and  that  the  liberty  of  Holdemess  was  an  ancient  liberty^ 
and  that  the  lords  thereof  were  bailiffs  of  the  same 
liberty,  and  had  and  exercised  returns  and  executions  of 
writs  and  processes  within  the  same  liberty,  and  other 
rights  and  franchises  therein,  King  Charles  II.  did) 
among  other  things,  give  and  grant  to  John  Viscount 
Dufibar^  his  heirs  and  assigns,  that  he  and  they  should 
liave,  within  the  said  liberty  of  HoldemesSy  the  return 
and  execution  of  all  and  singular  wrHsj  processes^  mun*" 
daieSi  '^K>arrantSj  and  precepts  of  his  said  majesty^  his 
heirs  and  successors,  by  the  proper  bailiffs,  officers,  and 
ministers  of  the  said  John  Viscount  Dunbar^  his  heirs 
and  assigns  from  time  to  time,  there  to  be  returned,  donei 
and  executed;  so  that  no  sheriff  of  his  majesty,  his  heirs 
or  successors,  should  enter  into  the  liberty  of  Holdemess^ 
or  into  any  town,  village,  leet,  or  hamlet,  within  the  whole 
wapentake  or  hundred  of  Holdernessj  to  do  or  execute 
any  thing  belonging  to  his  office,  unless  it  touched  his  said 
majesty  or  his  crawn^  and  unless  upon  the  de&ult  of  the 
bailiffs  and  officers  of  the  said  Viscount  Dunbar^  his 
heirs  or  assigns,  with  the  special  writ  of  non  omittas  in 
that  behalf  first  had  and  obtained.  And  the  king 
thereby,  for  himself,  his  heirs  and  successors,  did  finally 
enjoin  and  command  his  sheriff,  and  the  sheriff  of  his 
heirs  and  successors  of  the  county  of  York  for  the  time 
being,  and  every  of  them,  upon  all  and  singular  writs, 
processes,  mandates,  warrants,  and  precepts  delivered, 
or  to  be  delivered  into  their  hands  for  ever  thereafter, 
fer  any  execution  thereon  to  be  made  or  done  witliin  the 
Vol.  IV.  Z  z  said 
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said  liberty  of  Holdemess^  or  within  any  town.  Tillage 
leet,  or  hamlet  within  the  whole  wapentake  and  hundred 
of.  Holdemess^  immediately  and  without  delay  after  the 
receipt  of  every  such  writ,  process,  mandate,  warrantf 
or  precept,  to  make  his  and  their  mandates,  warrants,  or 
precepts  thereupon,  and  co  direct  the  same  to  the  bailiffi, 
officers,  and  ministers  of  the  said  Vijiconnt  Dunbar^  bis 
heirs  and  assigns  of  his  liberty  aforesaid  for  tlus  time 
present  then  being,  and  to  no  other  person  or  persons 
whatsoever,  and  to  command  tlie  due  execution  thereof 
to  be  made  by  the  aforesaid  bailiffs,  officers,  and  mini- 
sters of  the  said  Viscount  Dunbar^  his  heu;s  and  assigns, 
from  time  to  time  as  aforesaid,  unless  it  touched  his  said 
majesty  or  his  crowfif  and  unless  upon  default  and  with  the 
special  wit  of  non  omittas  as  aforesaid.*'     It  further  ap- 
peared,^ that  one  Iveson  executed  the  office  of  depu^ 
chief  bailiff  of  the  said  seigniory  or  lordship  of  Holder^ 
nesSf  and  the  defendant  Jaram^   that  of  under  acting 
bailiff  of  the  said  seigniory  or  lordship;  and  that  he» 
Ivesouj  had  been  advised  that,  according  to  the  true 
construction  of  the  letters  patent,  the  return  and  exe* 
cution  of  writs  and  process  so  given  and  granted  by  the 
letters  patent  was  confined  to  civil  process;  and  that 
he,  the  chief  bailiff,  thought  it  proper,  for  the  rights  and 
interests  of  Sir  T.  A.  Clifford  Constable^  to  order  the  dei 
fendant  Jaram  no  longer  to  execute  the  precepts  of  thfli 
sheriff  to   summon  jurors  within    the   said   liberty  .of 
HoldemesSf  to  the  intent  and  purpose  that  the  question 
might  be  fairly  tried   between    Sir  T.  A.  Clifford  0»r\ 
stable  and  the  sheriff,  whether  the  bailiffs  of  Sir  T.-A 
Clifford  Constable  were  bound  to  obey  and  execute  WBnh, 
precepts  of  the  sheriff;  that  at  the  quarter  sessiootrf 
the  peace  for  the  said   £ast  Riding,  on  the  llj^jof 
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January  last,  a  complaint  was  made  to  the  magistrates        1825. 
there  assembled  by  the  under  sheriff  for  the  East  Riding,      __    „ 
against  Jaram^  for  disobedience  to  the  precept  of  the        (jgami* 
sheriff,  which  had  been  previous  to  the  said  sessions 
directed  to  him,  Jaram^  to   summon  jurors  from  the. 
liberty  of  HoldemesSy  to  attend  at  the  same  sessions ;  and 
it  was  at  the  same  time  urged  by  the  undec  sheriff,  that 
a  fine  should  be  imposed  by  the  magistrates  upon  Jaram 
for  such  disobedience ;  that  the  chief  bailiff,  on  the  part 
of  Jaram,  contended  before  the  magistrates  that  Jaram. 
bad  not  disobeyed  any  order  of  the  Court,  and  that  it. 
was  not,  therefore,  competent  for  the  Court  to  fine  him. 
as  no  contempt  had  been  committed.     But  the  Court, 
nevertheless,    made   the    order   in    question. ,     It   ap- 
peared  by   the   affidavit   of  the   deputy   clerk   of  the 
peace  for  the  East  Riding,  that  since  17879  when  he 
was  appointed  to  that  office,  the  bailiffs  appointed  by. 
the  high  sheriff  of  the  county  for  the  time  being,  as  well 
as  the  bailiffs  appointed   by  the  bishop  of  Durham  in 
right  of  his  see  for  the  wapentake  or  liberty  of  Howdetir 
shire,  and  by  Sir  T.  A.  Clifford  Constable,  Baronet,  and 
his  ancestors,  for  the  wapentake  or  liberty  of  Hddemess, 
both  in  the  said  Riding,  had,  dui;ing  the  time  that  he 
bad  been  deputy  clerk  of  the  peace  as  aforesaid,  re-, 
gularly  attended  the  general  quarter  sessions,  making 
returns  of  the  jurors  resident  and   summoned  within 
their  respective  divisions,   and  remaining  in  court  in 
their  character  as  officers  of  the  court  during  all  the  time  ^ 
the  sessions  were   held,   which   usually  continued  two 
days  or  more,  until  the  ^^/^Aany  general  quarter  sessions 
in  the  year  1823,  when  John  Jaram  was  fined  the  sum 
of  SL  for  being  absent  without  leave  of  the  Court.     The 
affidavit  further  stated,   that  in  the  North  Riding  there 
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itetiJ       were  several  bailifi  appointed  by  lords  of  liberties 

.^. '       dependent  of  the  high  sheriff  of  the  county ;  and  thst 
^Mut.       such  bailife  attended  the  general  quarter  ses^ons  for 
that  Riding,  in  the  same  manner  and  for  the  same  tme 
'  as  the  bailiffs  who  were  appointed  by  the  higb'shei$£ 

Cbltktan  shewed  catise.  The  question  in  thb  ca9e'ii> 
whether  the  lord  of  the  franchise  of  Holdemess  is  boimd 
to  execute  the  process  for  retoil'ning  jurors  within  tb& 
liberty  or  not.  It  will  be  contended  on  the  other  Adt 
that  be  is  bound  only  to  execute  civil  process^  but  tu> 
instance  is  to  be  found  of  such  a  limited  franchise  of  re^ 
tornum  brevium.  The  words  of  the  letters  pat^it  aie 
general,  authorizing  the  lords  to  make  return  of  M 
writs,  processes,  &c  The  exception  in  the  non  iotr»^ 
nittat  clause  is  no  morci  than  the  law  itself  would  imfdy, 
and  then*  the  rule  applies,  ^^  Expr^ssio  eorum  quas  tacita 
insunt  nihil  operatur."  In  Com,  Dig.  Retarrtj  B.  2.  il 
18  laid  down,  ^^  that  on  default  of  the  bailiff  the  sheriff 
may  enter  a  franchise,  and  therefore,  if  a  bailiff  does 
nothing  upon  the  sheriff's  mandate,  a  writ  goes  to  the 
sheriff  quod  non  omittat  prbpter  aliquam  libertatem  by 
the  cobimcm  law,"  and  ib.  B.  3.  ^  So,  if  the  bailiff  makea 
an  insufficient  return,  or  if  tlie  king  be  par^,  the  siieiiff 
may  enter  the  franchise  without  a  non  omittas,  as  upon 
process  against  a  felon.'*  DaltorCs  Sheriff^  Bai^ffs  if 
Franchise^  462.  186.  2lnst.4t53,  Plowden's  Comm.Sl:6a, 
and  Ath/nsv.  Clare  {a\  are  authorities^  to  the  same  eflfect 
And  2  Hcnvkins  P.  C.  c.  8.  s.  50.  is  ah  authority  to  shew 
tliat  the  process  is  properly  directed  by  the  sessions  to 
the  sheriff,  and  by  the  latter  to  the  bailiffs  of  liberties. 
Independently,  therefore,  of  any  statutable  provision, 
the  bailiff  of  this  liberty  was  bound  by  the  very  terms  of 

(•)  1  Ventr,  i02, 
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the  grani;  to  summon  the  jury  within  the  liberty.  But  1895. 
ail  doubt  upon  the  subject  is  removed  by  the  27  U.S. 
c^24f.  s.,7^  by  which  it  is  enacted,  that  all  stewards, 
bai}i&,  and  other  ministers  of  any  liberties  or  franchises 
^hich  in  times  past  have  used  or  ought  to  attend  upon 
the  justices  pFassi^,  justices  of  gaol  delivery,  and  jus- 
tices of  the  peace  at  large  in  any  county,  shaU  be  at« 
tendant  to  the  justices,  &c.  of  the  same  shires  therein 
.sjuph  liberties  and  franchises  be,  aod  make  due  execution 
of  all  process  to  them  to  be  directed,  for  ministration  of 
justice  within  such  liberties  or  franchises;  and  that  also 
all  such  bailiffs  or  their  dep^ties  or  deputy,  shall  give 
Uieir  attendance  and  assistance  upon  the  $hen0^,  toge- 
ther with  the  shjeriiF's  bailiffs,  at  all  courts  of  g^aol  deli- 
jrery,  from  time  to  tioif,  for  execution  of  prisoners 
according,  to  justio^."  That  statute,  ther^re,  compels 
the  attendance  of  bailiffs  of  franchises  where  thei^  had 
been  aq  aqcient  usage  for  theip  to  attend,  ai)d  the  exe* 
<^u(ion  of  process  in  all  cases  in  which  they  had  executed 
it  in  times  past.  Now,  in  this  case,  there  was  an  ancient 
usage  for  the  bailiff  of  the  liberty  to  summon  jurorst 
That  appears  upon  the  face  of  the  order,  upon  the  affi- 
davit, and  the  defendant  by  not  denying  has  admitted  iU 
But  it  may  be  said  that  that  usage  is  not  as  old  as  the 
statute  of  if.  8.  It  is  sufficient,  however,  to  shew  that 
it  may  be  as  old,  for  every  thing,  will  be  presumed  to 
support  an  established  usage.  Assuming  that  1^(9  bailiff 
bas  been  used  to  execute  the  summons,  if  the  ^ant  of 
the  franchises  of  Holdemess  made  it  obligatory  4>n  the 
bailiff  to  do  so,  then  there  is  no  question  in  the  case ; 
if  it  did  not,  then  the  custom,  being,  as  it  is,  a  burden- 
some one,  must  be  referred  to  some  legal  obligation, 
AUd  if  the  bailiff  was  used  to  execute  such  process 
before  the  statute  of  27  H.  8.  there  would  be  a  legal 

Z  z  3  obligation 
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.1825.  obligation  on  him  to  continue  to  do  so^  There  is  do 
TJ~  reason  to  infer  from  the  letters  patent  that  the  liberty 
i^gttinti  was  not  an  ancient  one  previous  to  the  time  of  H,  8^ 
but  rather  the  contrary.  In  Conslable's  case  {a) f  it  is 
said  that  King  Philip  and  Queen  Mary  were  seised  of 
the  manor  and  fee  of  Holdemess  in  their  demesne  as  of 
fee  in  right  of  the  crown.  But  that  is  not  inconsisteat 
with  the  franchise  being  more  ancient  than  the  tioie  of 
H,  8.  because  such  a  franchise  does  not  laerge  in  the 
crown,  (i) 

J.  Williams  and  Deacon^  contHl.  The  order  is  insuffi- 
cient in  point  of  law.  It  does  not  appear  on  the  face  of 
it  that  the  warrant  was  ever  delivered  to  the  defendant^ 
or  that  he  was  summoned.  It  is  merely  stated,  that  be 
refused  to  summon  the  jurors,  according  to  ancient 
usage.  The  statute  of  H.  8.  contemplates  the  bailifis 
of  liberties,  who,  at  the  time  of  the  passing  of  that  sta- 
tute, had  been  used  to  execute  process  and  attend  the 
justices.  But  the  words  ^*  ancient  usage"  in  the  order, 
apply  to  dates  much  subsequent  to  that  time.  It  does 
not,  therefore,  appear  that  he  was  bound  to  attend,  nor 
does  it  appear  on  the  order  that  the  defendant  ever  was 
heard.  [^Bayley  J.  It  is  a  common  practice,  in  default 
of  a  juror's  attendance  to  call  the  summoning  bailiff  to 
prove  the  service  of  the  summons,  and  then  to  fine  the 
juror  in  his  absence.  It  was  the  duty  of  the  officer^  lit 
this  case,  to  summon  the  jury,  and  also  to  be  present  9i 
the  sessions  to  present  his  return.]  The  order  does  noC 
state  that  he  was  duly  required  to  attend ;  and,  assumuog 
that  it  imports  that  he  was  required  by  the  serrioe 
of  the  slierifTs  warrant,  still  he  ought  to  have  been  Minh* 


(«)  5  Ci».  106.  {b)  9  Co.  26  h.  Athyns  t.  Oare,  1  Vektru, 
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Tnoned  ;  and  if  h^  had,  he  might  have  shewn  son>e  ex-      '  1825. 
cijse  for  not  summoning  the  jurors,  or  that  the  service 

JL  nC  lLl!)l# 

of  the  warrant  on  him  was  irregular.    It  ought  to  appear        agebui 
on  the  face  of  the  order  that  the  defendant  had  been  duly 
summoned  to  attend,    JRejp  v.  Befin  (a).      Then,  as  to 
the  pirincipal  question.     By  the  letters  patent  the  sheriff 
has  the  power  to  e3i;^ute,  within  the  liberty,  writs  and 
process  upon  all  matters  ^^  touching  his  majesty  or  his 
crown  ;**  and  the  non  intromittat  clause  relate  to  civil 
pi'ocess  merely,  and  not  to  triminal  process.   The  bailiff 
of  the  lord,  therefore,  was  not  bound  to  obey  the  pre- 
cept  of  the  sheriff  to  summon  jurors  for  the  s^isioils, 
but  the  sheriff  was  bound  to  perform  that  duty  by  ^i 
awn  officers.    The  process  contemplated  by  the  27  H.  S. 
c.  24*.  5.  *l.y  which  directs  that  bailifis  of  liberties  shall 
<<  make  due  execution  of  all  process  to  them  to  be  di* 
rected  for  ministration  of  justice  within  such  liberties,'' 
is  only  such  process  as  shall  be  directed  to  bailifis  by 
'*  the  justices  of  assize,  justices  of  gaol  delivery,   or 
justices  of  the  peace,"  and  not  any  process  issued  by 
the  sheriff,    And  the  last  part  of  the  section,  which  says 
that  ^^  all   such  bailiffs  or  their   deputies    shall   give 
their  attendance  and  assistance  upon  the  sheriff,  &c.  at 
all  courts  of  gaol  delivery,  for  execution  of  prisoners  ac- 
corditig  to  justice,"  intends  only  that  the  bailiffs  of  li- 
berties are  to  attend  such  courts,  for  the  purpose  of 
assisting  the  sheriff  in  his  duties  there^  and  executing 
such  orders  relating  to  the  prisoners  as  the  Courts  not 
the  sheriff,  shall  issue.     This  constiniction  of  the  statute 
is  strengthened  by  what  is  laid  down  in  the  year-books  (a), 
jis  to  the  duties  of  the  sheriff  upon  this  very  point,  and 


(a)  6  Term,  JRep.  198.  (b)  19  IT.  6.  67  a. 
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1825.  which  is  cited  in  Com.  Dig.  Retam^  D.  3.  It  is  there 
-.    --  said,    that  upon  process  at  the  suit  of  the  king,  or 

atittimt  upon  a  distringas  juratoreSy  a  sheriflF  cannot  return  man" 
dmn  ballivOi  &c,  lor  he  himself  must  execute  it  at  any 
place  within  his  county.  Now,  the  bailiff  here  does 
not,  as  in  many  cases,  unite  the  characters  of  sheriff's 
officer  and  bailiff  to  the  lord,  but  is  peculiarly  and 
entirely  the  lord^s  sek'Vant;  and  the  question  is,  there- 
fore, whether,  when  the  sheriff  lias  certain  duties  im- 
posed on  him  by  law,  he  can  fling  off  the  burthen  from 
himself,  and  impose;  it  on  another  person  who  is  not  his 
servant,  and  over  whom  be  has  no  control  ?  The  aolho- 
riiies  cited  .on  the  other  side  do  not  apply  to  this  case; 
they  relate  to  civil  process  only,  and  not  to  crimindL  The 
question  also  is  not,  as  is  there  put,  whether  the  sberiflT 
may  not  enter  the  liberty  upon  the  default  of  the  baili^ 
(which  it  is  admitted  he  may  do,  both  by  law  and  by  the 
exception  contained  in  the  non  intromittat  clause  of  the 
letters  patent),  but  whether  he  may  in  the  first  instance 
withoui  any  defatdiy  order  the  bailiff  of  the  lord  to  do 
what  he  the  sheriff  ought  to  do  himself.  Here  the  fine 
imposed  is  not  for  non-attendance,  but  for  refusing  to 
obey  the  sheriff's  precept,  previously  issued  to  summon 
jurors.  The  passage  from  Hawkins  {a)  does  not  shew 
that  process  goes  from  the  sheriff  to  the  bailiff  of  the 
liberty,  but  that  the  sheriff  is  *^  to  give  notice  (merely) 
to  all  stewards,  constables,  and  bailiffs  of  liberties, 
to  be  present,  and  do  the  duties,  at  such  day  and 
place,  Slc."  On  the  contrary,  it  is  expressly  laid  down 
by  Hawkins  in  his  Chapter  on  Process^  (Vol.  ii.  404. 
s.  17.,)  that  wherever  the  king  is  a  party  to  a  suit, 
(as  he  certainly  is  to  all  informations  and  indictments,) 

(o)  2  Hawk,  P.  C.  c.  8.  sect  50. 

the 
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the  process  ought  to  be  executed  hf  the  sh^ff^  himsdjy  and       >8Sf$. 
not  by  the  bailiff  of  any  franchise^  lohe^ier  it  have  th^       "_^ 
clause  qfnon  omittas  or  not.'* 

The  sessions  too  have  no  jurisdiction  tp  deeide  question^ 
of  duties  of  office  in  this  summary  way  between. the  sheriff 
and  those  who,  as  he  contends,  owe  service  to  hiiki ;  and 
even  if  the  right  of  service  were  dear,  the  sessiona  had 
no  authority  to  impose  a  fine  in  the  present  poode^ 
for  neglect  of  such  service.  In  Hall  v.  Turbett{a)f  a 
fine  imposed  by  the  steward  of  a  court  leet  for  not 
coming  to  court,  and  doing  suit,  was  held  to  be  ill^galf 
for  it  ought  not  to  be  without  |^^,scm^i7i^ii^  that  he  ought 
to  do  suit  at  court,  and  he  ^ha^l  rather  be  am^rg^  than 
fined.  And  Anderson  C.J.  added,  ^*  of  ofl^nqes  within  the 
cognisance  of  the  steward  as  judge,  he  tpay  as^esa  a  fioe^ 
but  not  of  others^  except  they  be  presented;  for  oon  con* 
stal  to  the  steward,  whether  he  were  resident  within  the 
leet  or  not,  or  what  cause  he  had  for  his  absence."  So 
here  the  offence  charged  of  refusing  to  summon  the 
jury,  was  not  an  offence  within  the  cqgnisance  of  the 
ae^ionsy  and  if  they  could  legally  interfere  in  any  man- 
ner, it  should  have  been  by  virtue  of  a  formal  presentment^ 
and  then  the  bailiff'  should  have  been  amerced^  instead 
of  Jined.  And  Com.  Dig.  tit.  Justices  of  Peace^  D.7* 
is  to  the  same  effect,  viz.  '*  If  coroners,  constables,  &c, 
do  not  appear  at  the  sessions,  the  justices  may  amerce 
them."  A  fine  can  only  be  for  a  contempt  of  Court,  and 
here  there  was  no  contempt;  ^e  fine  is  imposed  for  a 
bygone  transaction  as  to  a  disputed  matter  of  rightt 
and  one  too  that  occurred  between  the  Aeriff  and  the 
bailiff^,  and  not  between  the  Court  and  the  bailiff. 


»y 


(a)  Cto.  SHm.  241. 

Abbott 
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1625.  Abbott  C.  J.     This  case  comes  before  Ute  Court  on 

—  ^  if^     a  rule  obtained  to  quash  an  order  of  sessions,  and  the 


JUAM, 


object  of  that  proceeding  was  to  trj*  the  question  whether 
the  bailiff  of  the  liberty,  or  the  sheri^  was  bound  to  si 
mon  certain  jurors  to  attend  the  Court  of  quarter  » 
Now  that  is  a  suffident  reason  for  our  not  entering  with 
any  very  critical  nicety  into  the  particular  form  of  the 
order,  though  1  must  say  that  I  can  see  no  reasoUaUe 
objection  to  the  order,  because,  in  support  of  it,  ev«ry 
thing  must  be  presumed  to  have  been  rightly  done.  It 
was  the  duty  of  the  baitiffof  the  liberty  to  be  preset  at 
the  sessions,  and  that  being  so,  it  was  not  necessary  to 
summon  him.  Besides,  here  at  the  time  Vhen  the  fine 
was  imposed,  the  defendant's  attorney  was  present,  ubA 
was  heard,  and  the  Court  decided  that  a  fine  should  bo 
imposed.  Then  the  next  objection  is,  that  it  does  not 
appear  upon  the  face  of  the  order  that  the  defendant  was 
duly  required  to  summon  the  jurors,  but  I  think  we  must 
intend  in  support  of  the  order  that  the  warrant  w» 
transmitted  to  him  in  due  time,  especially  as  it  appears 
by  the  affidavits  that  this  proceeding  has  been  instituted 
for  the  purpose  of  having  the  real  question  between  the 
parties  decided.  That  question  is,  whether  the  sheriff,  or 
,  the  bailiff  of  the  liberty,  is  bound  to  summon  jurors  there. 
According  to  thepassage  cited  fromSHwK'^/ni'/'/eajo/'/A* 
Crown,  C.8,  5. 50.  the  justices  ^  to  direct  ilieir  precepts, 
under  their  teste,  to  the  sheriff,  for  the  summons  of  the 
sessions  of  the  peace,  thereby  commanding  liini  to  return 
a  grand  jury  before  them  at  a  certain  day  sind  place,  and 
to  give  notice  to  all  stewards,  constables,  und  bailiffs  of 
liberties,  to  be  present,  and  to  do  their  (hiiies,  &c.  it 
appears  to  have  been  the  constant  usage  fitr  the  bailiffs  of 
this  and  other  liberties  within  the  Riding  to  attend  the 
qufltler 


Jauam. 
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quarter  sessious,  and  to  make  return  of  the  jurors  resi-        1825* 
dent  and  summoned  within  their  respective  divisions,  in      _    _  . 

^  The  Knco 

their  character  of  officers  of  the  Court.     That  being  the        tijgimut 

usage,  anid  it  appearing  that  by  law  the  sheriff  has  a  right 

to  direct  his  process  to  the  bailiffs  of  liberties,  I  think 

the  defendant  was  bound  to  summon  the  jurors,  and  that 

the  fine  was  properly  imposed.     The  rule  for  quashing 

the  order  of  sessions  must,  therefore,  be  discharged. 

Bayley  J.  I  am  of  opinion  that  upon  the  true  con- 
struction of  this  charter  and  of  the  statute  of  H.  8.,  the 
bailiff  of  this  liberty  was  bound  to  execute  process  of 
this  description,  and  that  his  duty  in  that  respect  is  not 
confined  to  the  execution  of  civil  process.  By  the  char* 
ter  the  lords  of  the  liberty  were  to  have  the  return  of  all 

• 

writs,  processes,  &c.  by  their  proper  bailiffi^  so  that  no 
sheriff  should  enter  the  liberty,  unless  it  touched  his 
majesty,  or  his  crown,  or  on  default  of  the  bailiff  of  the 
liberty.  A  general  power  was,  therefore,  granted  to  the 
lord  of  the  liberty  to  execute  process  within  the  liberty 
by  his  bailiffs.  Then  by  the  statute  of  H.  8.  all  bailiffs 
of  liberties,  &c.,  who  in  times  past  have  used  or  ou^t 
to  attend  upon  the  justices  therein  mentioned,  and, 
among  others,  justices  of  the  pence,  shall  attend  upon  the 
same  justices,  and  make  due  execution  of  all  process  to 
them  to  be  directed  for  ministration  of  justice  within  the 
liberties.  That  statute,  therefore,  recognizes  the  liability 
of  baili£&  of  liberties,  who  by  ancient  usage  had  been 
accustomed  to  do  certain  duties  before  that  act.  I 
agree  that  this  statute  applies  to  those  officers  only  who 
in  times  past  had  been  used  to  attend  upon  the  justices 
of  assize,  &c.  The  charter  recites,  that  the  liberty  was 
an  ancient  liberty,  and  that  the  lords  were  bailifis,  and 
had  and  exercised  returns  of  writs,  &c.;  the  presumption 
>  therefore 
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IS95*  therefiire  is,  that  it  was  a  fraiichise  existiog.at.the  time  of 

«.*  tbe  passing  of  the  statute  of  if.  8.,  there  being  no  evidence 

wiui  to  the  contrary.    It  appears  by  the  passage  dted  from 


^jpkEAlf. 


Hawkins  that  the  usual  practice  is  for  the  sheriff  to 
command  the  bailiff  to  execute  the  process  Within  the 
liberty.  That  being  so,  I  think  the  Court  of  quarter 
sessions  may  at  their  option  proceed,  either  against  the 
sheriff,  or  the  bailiS  I  do  not  enter  into  the  qaestioa 
of  form ;  but  for  these  reasons  I  thjlnk  the  rule  tx 
quashing  the  order  of  sessions  mUst  be  dischaifped. 

LiTTLSDALE  J.  COTcUrred.  {a) 

Rule  discharged,  (h) 

(a)  BahojfdJ*  wms  ia  the  Bail  Court 

(A)  8«t  tiM  form  of  a  prccvpt  to  tommoii  tbe  wisioiis,  in  LmmJk 
b.4.  &S» 


Friday,       .      MoRROw  agoifist  Belcher  and  Two  Others. 

November  IStb.  ^ 

Traspasi  H^RESPASS  against  three  for  an  assault  and  batteiy. 

against  three,        •■>  ^ 

for  assault  and  Plea^  first,  by  all  the  defendants,  not  guilty.  Secondly, 

not  guUty,  by  '  by  Belc/ieVy  that  he  committed  the  assault  in  defisace  of 
one'a^usUfica-  ^'^  freehold.  Similiter  to  the  general  issue,  and  w^ 
o? birfreehdS!  ^^^^^  ^  BelchcT^^  justification,  that  he  used  more  force 
thiu  he*iwld  ^*"  ^®*  necessary.  Rejoinder  by  all  the  de&ndaati 
"***  !!I!!!L****"  ^^^  ^®y  ^*^  "^^  ***®  more  force  than  was  m 


Rgoinder,  that  Demurrer  and  joinder. 

aU  the  defend^  ^ 

imlj  did  not  use  , 

more  force  then        ^,  .       . 

was  nccciMiy.        ChiUy  m  support  of  the  demurrer  was  stopped  by  At 

Demurrer  and     ^ 
joinder:  Court 

Held,  that  the 
replication  was 

^S^^        ^-  ^'"^  **°*^     "^^  deaUraUon   compliiM  «f 

•  joint  trespass  by  all  the  defendaats:     ht  EjBit 


BMtcmL 
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case  (a),  which  was  troirer  against  two^  *^  one  pleaded  not        IB96. 
guilty,  and  the  other  a  release,  and  it  was  found  for  the  ^ 

plaintiff  against  the  first,  and  for  the  defendant  upon  the  jigaifut 
release;  and  the  judgment  was  quod  querens  nil  capiat  per 
billam,ybr  he  made  it  joint ;  so,  if  in  trespass  against  two, 
one  pleads  not  guilty,  and  the  other  claims  property,  and 
it  is  found  against  the  former,  and  for  the  latter,  the  plain- 
tiff cannot  have  judgment,  and  no  difference  between 
trespass  and  trover."  That  is  applicable  to  the  present 
case.  The  pleas  only  make  a  separate  defence  to  the 
joint  complaint.  The  replication  applies  to  a  separate 
ground  of  complaint  against  Belcher  alone,  viz.,  that  he 
used  more  force  than  was  necessary;  the  whole  action  is, 
therefore,  discontinued,  and  the  defendants  are  entitled 
to  judgment.  In  Tippet  v.  May  md  others  {b)  the  plain- 
tiff declared  in  assumpsit  against  three ;  two  pleaded  a 
debt  of  record  by  way  of  set  off,  without  taking  any  no- 
tice of  the  third.  The  plaintiff  replied  nul  del  record^ 
and  gave  a  day,  to  produce  the  record,  to  the  two  defend- 
ants who  pleaded,  but  entered  no  suggestion  on  the  roll 
respectmg  the  third.  On  demurrer  it  was  held  that  the 
action  was  discontinued,  and  that  judgment  must  be 
given  against  the  plaintiff. 

Abbott  C.  J.  Whatever  ground  there  might  be  for 
the  argument  now  urged,  if  applied  to  an  action  of 
assumpsit,  it  is  clearly  unavailable  in  the  present  case. 
Trespass  is  a  joint  and  several  action,  and  the  plaintiff 
may  recover  against  any  one  or  more  of  the  defendants. 
Suppose  Belcher  alone  had  pleaded,  the  plaintiff  might 
have  signed  judgment  against  the  others  for  want  of  a 
plea,  and  would  it  not  have  been  absurd  for  them  after- 

(fl)  Comb.  310.  (6)  I  B.  i  P,  411. 

wards 


BncHBft. 
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188&  wards  to  join  in  the  rejoinder.  Now  I  cannot  see  that 
any  material  difierence  is  made  by  their  having  pleaded 
the  general  issue^  to  which  the  similiter  hat  been  added. 

Bayley  J.  The  pflaintiflf  charges  three  with  a  tres- 
pass; two  have  no  justification,  but  they  deny  the  &ct; 
the  third  pleads  that  he  has  a  justification,  and  the 
plaintiflT  replies  that  he  has  not,  because  he  used  more 
force  than  was  necessary  for  the  purposes  mentioned  in 
his  plea.  It  cannot  be  any  answer  to  that  replication 
that  all  the  defendants  did, not  use  more  force  than  was 
necessary. 

HoLROYD  J.  concurred. 

LiTTLEDALE  J.  It  is  a  fundamental  rule  in  pleadiog 
that  the  replication  must  pursue  the  plea,  and  the  re- 
joinder the  replication.  The  rejoinder  does  not  do  so 
in  the  present  case :  it  is,  therefore,  bad. 

Judgment  for  the  plaintiff  {a) 

(a)  See  HoUand  and  Drake's  case,  ^  Leon.  199. 


Fridty,  John  Doe  on  the  several  Demises  of  Joseph 

Nwetnber  ISUi* 

Foster,  Mary  Foster,  and  Betty  Wood, 
against  Scott. 

Copyhold  lands    I^JECTMENT  for  messuages  and  lands   situate  ii^ 

wera  ffnuited  to    JLli 

A.  for  Uie  lirei  North  Curry^  in  the  county  of  Somerset.     At  the 

17.,  sod  in  re^     trial  before  Htdlock  B.,  at  the  Somerset  Spring 

version  to  C» 

for  other  lires.     A,  died,  having  devised  to  B.,  who  entered,  and  kept  possession  Ibri 
than  twenty  years.     On  his  death  C.  brought  ejectment :  Held,  that  the  action  was  h 
by  the  statute  of  limitations,  for  that  C.  's  right  of  possession  accrued  on  the  death  of  A^ 
inasmuch  as  there  cannot  be  a  general  occupant  of  copyhold  land. 

188S, 
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1823,  a  verdict  was  found  for  the  plaintiff,  subject  to        1825* 
the  opinion  of  this  Court,  upon  the  following  case :  — The  ^  — 

lessor  of  the  plaintifl^  Maru  Foster^  widow,  formerly  Mary       Vonmrn, 

againsi 

Coggariy  claimed  the  estate  in  question,  as  the  daughter  of  £or. 
Anthony  Coggan^  deceased,  and  produced  the  following 
copy  of  court-roll.  "Manor  of  JGwa^e.  The  court- baron 
of  the  worshipful  the  dean  and  chapter  of  the  cathedral 
church  of  Wellsy  lords  of  the  said  manor,  held  at  North 
Curry y  the  16th  of  October  1770,  in  the  time  of  the  re- 
verend John  Payncy  clerk,  master  of  arts,  one  of  the^ 
canons  residentiary  of  the  same  cathedral  church,  being 
steward.  To  this  court  came  Anthony  Coggan^  and  took 
of  the  said  lords  the  reversion  of  three  acres,  more  or. 
Less,  of  arable   land,  in  Burrough  Field,  of  overland^    '  ^ 

with  the  appurtenances  within  the  said  manor,  late  in 
the  possession  of  Mary,  wife  of  Thomcis  Exon,  deceased, 
to  have  and  to  hold  the  said  reversion  and  premises, 
with  the  appurtenances,  unto  Maiy,  now  aged  about, 
twenty  years,  Betty,  now  aged  about  fourteen  years,  and 
Richard,    now   aged  about  twenty-one  years,  son  and 
daughters  of  the  said  Anthony  Coggan,  for  the  term,  of 
their  lives,  and  the  life  of  every  and  either  of  them, 
longest'  living,  successively,  according  to  the  custom  of 
the  said  manor,  immediately  after  the  death,  surrender, 
forfeiture,  or  other  sooner  determination  of  the  estate  of, 
Penelope  Culvcrwell,  for  her  own  life,   and  the  life  of 
Thomas  Exon,  son  of  the  said  Thomas  Exon,  of  and  in 
tlie  said  premises,  under  the  clear  yearly  rent  of  55.  Id, ; 
and  also  doing  and  performing  their  work  towards  dig- 
ging and  cleansing  the  said  lord's  rivers,  according  to, 
the  rates  of  the  said  premises,  when  and  as  often  as  need, 
shall   require;    and   under   all   other   burdens,  works, 

heriots, 
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tViS-  heriOtSf  soits,  services,  and  customs  therefore  formerly 
',  due  and  of  right  accusiomed ;  nnd  for  such  an  estate  in 
temt  reversion  so  to  be  had  iti  the  said  premises  as  aroresiiiJ, 
^^-  the  aaid  Pendape  CMveriveU  gave  to  the  said  lords  a  fine 
of  *l.  14s.  6d.,  before-hand  paid,  and  so  forth."  The 
lessor  of  the  plaiotiflr  also  proved,  that  Penelope  Cubxr- 
wdt  died  on  the  S5th  of  June  1 779,  and  Thomas  Extm 
died  in  September  1821.  On  the  part  of  the  defeodaiit 
die  Following  copies  of  court-roll  were  producetl; — "  The 
court-baron  of  the  worshipful  tlie  dean  and  chapter  of 
the  cathedral  church  of  H'elh,  lords  of  the  said  manor 
there  held,  an  Moniiaj/,  the  17th  day  of  jiugust  17SS, 
and  in  the  time  of  the  reverend  John  Waller,  clerk, 
master  of  arts,  one  of  the  canons  rcsidentiarj  of  the  said 
cathedral  church,  facing  stewaid.  To  this  cuurt  cane 
Pendcpe  Cuhjerwell,  and  of  lier  own  purchase  ha\li  taken 
from  the  said  lords  the  reversion  of  three  acres,  more  or 
less,  of  ardde  land  in  Biirruttg/i  Field,  of  overland,  with 
Uie  appurtenances  within  the  manor  aforesaid,  now  m 
the  possession  ©f  Mar^  Exoti,  wife  of  Thomas  E.ron,  for 
Uie  term  of  her  life,  to  have  and  to  hold  the  Siiid  revei^ 
mm  and  premises,  with  the  appurtenances,  unto  the  said 
Penelope  CtdveTWeU,  for  the  lives  of  herself  and  Thomas 
Emm,  son  of  Thomas  Exon,  and  for  and  during  the  life 
of  ev«7  and  either  of  them  longest  living  successively, 
flCcordii^  to  the  custom  of  the  manor.  The  reversion, 
iriiea  it  shall  ha[^n,  to  commence  immediately  aiier 
the  death,  sarrendo',  forfeiture,  or  other  sooner  deter- 
mination of  the  estate  of  the  suid  Maty  Exon,  of  and  in 
the  said  premises,  under  the  yearly  rent  of  5s.  If/.,  and 
for  an  heriot  10s.,  wiien  it  shall  happen.  And  also 
doing  and  performing  their  work  towards  digging,  &c. 
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And  for  sndi  an  estate  in  reversion  so  to  be  had  1825* 
in  the  premises  aforesaid,  the  said  Penelope  Culveraoell  — — 
gave  to  the  said  lords  5L  for  a  fine,  made  this  year,  and  Foim 
paid  before-hand ;  and  so,  the  said  Penelope  Culverwell 
and  Thomat  Exon^  the  son,  are  admitted  tenants  in  re* 
veraioiiy  bat  their  fealty  is  respited,  and  so  forth/'  The 
following  sarrender  appeared  on  the  rolls. 

Manor  of  Knopf ee^  4th  June  1782.  * 

Homage.    Mr.  John  Pduoellf  Mr.  Jokn  Gridley;  sworn 
to  testify  the  truth  of  the  under-written  surrender. 

To  this  court  came  the  reverend  Thomas  Exon^  devisee 
and  sole  executor  of  the  last  will  and  testament  dtPe^ 
ndope  Cuherwelly  and  surrendered  into  the  hands  of  the 
said  lords,  three  acres,  more  or  less,  of  arable  land  in  But" 
ro^gk  Fietdf  of  over-land,  with  the  a[qf>nrtenances,  within 
the  said  manor,  which  he  claims  tp  hold,  by  two  several 
cc^iiea  of  court  roll  of  the  said  manor,  one  bearing- 
date  the  17th  day  of  August  1752,  and  the  other  die 
16di  day  of  October  1770,  for  the   lives  of  himself 
BMid'Meay  Coggan^  now  Foster j  Betty  Coggan,  now  Betty 
Wooif  and  Richard  Coggan,  children  of  Anthony  Coggan^ 
and  the  life  of  the  longest  liver  of  them ;  and  all  the 
estate^  nght,  title,  interest,  property,  possession,  rever- 
sioDy  daim^  and  demand  whatsoever,  both  at  law  and  in 
equityt  of  him  the  said  Thomas  Exon^  of,  in,  and  to  the 
said. premises,  and  every  part  thereof,  together  with  the 
two  aeveral  recited  copies  of  court  roll,  to  be  cancelled; 
to  the  xateot  that  the  said  lords  may  do  therewith  their 
will,  and  pleasure. 

To  a  court  baron  then  held  came  Bobert  Scott^  and 
of  b^  own  purchase  took  of  the  said  lords  three  acres, 
more  ox  less,  of  arable  land,  &C.,  with  the  appurte- 
nances within  the  said  manor,   formerly  in  the  pos- 

VoL.  IV.  3  A  session 
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1825*        session  of  Mary,  the  wife  of  Thomas  Exon^  deceasedf 

jy^^  ^^      late  of  Penelope  Culverwelly  also  deceased,  bnt  then  in 

FosTKR        the   lord's  hands*  by  virtue  of  a  surrender  that  day 

Scott.        made,  to  have  and  to   hold   the  said  premises,  with 

the  appurtenances,  unto  the  said  Tkomas  Exon^  deik, 

for  the  term  of  his  life^  according  to  the  custom  of  the 

said  manor,  under  the  yearly  rent  of  Ss*  \d.^  and  abo 

doing,  &c. ;  and  for  such  estate  so  to  be  had  in  the  said 

premises  as  aforesaid,  the  said  Robert  ScoU  gave  to  the 

said  lords  for  a  fine  a  competent  sum  of  money ;  and 

so  tlie  said  Robert  Scott  is  admitted  tenant,  and  hath  done 

his  fealty,  and  so  forth. 

To  the  same  court  baron  came  Robert  Scatty  and  of 
his  own  purchase  took  of  the  said  lords  the  reverpue 
of  three  acres,  more  or  less,  of  arable  land^  fcc, 
with  the  appurtenances,  within  the  said  manor,  far- 
merly  in  the  possession  of  Marjfj  wife  of  Tkamn 
Exon,  deceased,  and  late  of  Penelope  GdvefwO^  ibo 
deceased,  but  then  of  Robert  Scott,  to  have  and  to  hold 
the  said  reversion  and  premises,  with  the  appurte- 
nances, unto  Mary  Scott,  then  aged  aboat  twenty-tvo 
years,  Sara/i  Scott,  then  aged  about  eighteen  years^  and 
jivis  Scott,  then  aged  about  sixteen  years,  heirs  of  tk 
said  Robert  Scott,  for  the  term  of  their  lives,  and  the  life 
of  every  of  them  longest  living,  successively,  acooiAg 
to  the  custom  of  the  said  manor,  immediately  after  dn 
death,  surrender,  forfeiture,  or  other  sooner  delena^ 
ation  of  an  estate  then  subsisting  in  the  premises,  ftr  dn  ; 
life  of  the  Reverend  Thomas  Exon,  under  the  dktf 
yearly  rent  of  5s,  Id.,  and  also  doing  &c.;  and  fa 
such  an  estate  in  reversion  so  to  be  had  in  the  sadfir^ 
mises  as  aforesaid,  the  said  Robert  Scott  gave  to  A^ 
lords  for  a  fine  a  competent  sum  of  money ;  and  ao  ihi 

^ 
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said  Mary  Scott,  Sarah  Scott,  and  Avis  Scott  were  ad-        1825. 
mitted  tenants  in  reversion,  &€•  ^     ^    • 

Dob  dem. 

.The  defendant  was  the  devisee  and  sole  executor  of       Fonsft 

againU 

Robert  Scott,  deceased.  In  the  manor  of  Knapfee  the  Soon, 
grant  is  usually  made  to  the  person  paying  the  fine, 
whatever  the  habendum  may  be ;  and  it  is  very  un- 
usual for  any  person  pa}ring  the  fine  not  to  have  the 
grant  made  to  himself  in  his  own  name,  but  to  some 
other  person.  No  instance  is  known  within  twenty 
years,  in  the  time  of  the  present  steward,  of  any  person 
paying  a  fine  on  a  grant,  and  not  taking  the  grant 
in  his  own  name,  and  not  having  any  interest  in  his 
behalf  stated  in  the  habendum,  who  has  ever  exercised 
the  right  of  passing  his  beneficial  or  equitable  in- 
terest  by  surrender ;  but  the  steward  said  he  believed 
it  to  be  the  reputed  custom  that  suoh  persons  might 
surrender  such  beneficial  or  equitable  interests  The 
qoestians  for  the  opinion  of  the  Court,  were,  first,  if 
the  lessor  of  the  plaintifi*  be  entitled  to  any  estate  and 
interest  in  the  premises  in  quesUon,  under  the  said  grant 
of  1770;  and  if  so,  whether  the  surrender  of  her  life  by 
Thomas  Exon,  devisee  of  Penelope  Ctdverwell,  did  not 
divest  the  said  ilaty  Foster  of  all  her  estate  and  interest? 
Secondly,  whether,  inasmuch  as  the  legal  estate,  if  any, 
of  Mary  Foster,  accrued  on  the  death  oi  Penelope  Cut" 
verwett  more  than  forty  years  ago,  during  which  period 
Aere  has  been  an  adverse  possession,  the  plaintifi*  is  not 
barred  from  maintaining  an  ejectment  ? 

•'  C  F.  JViUiams,  for  the  plaintiff.  The  grant  of  1770 
operated  to  vest  the  legal  interest  in  possession  in  the 
lessors  of  the  plaintiff  on  the  death  of  Thomas  Exon, 
tor  during  the  subsistence  of  the  estate  of  Penelope 
!     •  3  A  2  Culverwell 
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1825.  Culverwettj  the  reversion  was  in  the  Ccggans.  It  mnsi  be 
_  '  admitted  that  T.  Exon  had  a  leeal  estate  in  the  premiiei 
FosTJw  for  his  own  life,  after  the  death  oi  Penelope  CutoenuUs 
ScoR.  but  at  most  he  had  only  an  equitable  interest  in  the  liw 
of  the  three  Coggans.  On  the  other  tide  it  mutt  be 
urged,  that  the  estate  of  the  Ccggans  was  defeated  bj 
some  act  done  by  Penelope  CtdverweU  or  Tkomas  Exol 
The  former  did  no  act  to  defeat  it,  and  the  latter  deadly 
not  having  any  thing  but  an  equitable  estate^  ooaid  aot 
surrender  it,  for  it  is  not  the  subject  of  a  siinreQder..(a) 
Whether  this  rule  of  law  may  or  may  not  be  altered  by 
a  custom  is  of  no  importance  in  this  case,  for  the  efi* 
dence  of  the  steward  by  no  means  establishes  99A  a 
custom ;  and  even  admitting  that  T.  Eton  could  tniufc 
the  equitable  interest,  still  the  legal  estate  remained  ia 
the  Coggans.  Then,  secondly,  the  lessors  of  the  plaintiff 
are  not  barred  by  the  statute  of  limitations.  P.  CW|^ 
wU  died  in  1 779,  and  it  appears  by  the  surrender,  bciP* 
ing  date  the  4th  of  June  1782,  that  T.Exon  was  h|r 
devisee  and  sole  executor.  Now  he  did  not  die  mtil 
1821,  and  the  right  of  the  lessors  of  the  plaintifflo  tti9 
possession  of  the  premises  did  not  accrue  undl  thtf 
time. 

Sehxyn^  contr^.  Mary  Foster  Xoo\  nothing  undar  ^ 
copy  of  court  roll  of  the  16th  of  October  1770.  lUt 
instrument  is  unlike  a  common  law  conveyance^  or  As 
other  copies  set  forth  in  the  case ;  it  is  altogether  wA 
generis.  It  purports  to  be  a  grant  to  Anthony  Cagguk 
but  it  does  not  state  that  he  took  of  his  own  pmchaiar 
The  habendum  is  not  to  him,  but  to  his  three  childrea; 

(a)  1  H^alk.  on  Copi/holds,  58. 

and 
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and  at  the  conclusion  it  <q)pears  that  Penelope  Ctdvenxfett       1825. 
paid  the  fine.     This  instrument  is  void  for  uncertainty.       — — 

^     .  Dob  denL 

It  is  tnie^  that  in  general  the  Court  will  put  such  a  ¥om% 
constmction  as  will  support  the  instrument  ut  res  valeat ;  s^. 
but  hore^  to  do  that  would  defeat  all  the  equity  of  the 
case;  for,  according  to  Dyer  y.  Dt^er  {a)^  the  estate  in 
eqnity  belongs  to  the  person  who  pays  the  fine.  Then, 
aeoondly,  the  estate  of  Penelope  CtdveraoeU^  under  the 
copy  of  court  roll  of  the  1 7th  of  August  1 752,  determined 
on  her  death  in  1 779.  The  grant  was  merely  to  her 
lor  her  life,  and  that  of  Thomas  Exon^  not  to  her  and 
her  hdrs.  Thomas  Exon  was  a  mere  trustee,  and 
cdnld  not  take  without  a  custom,  and  none  is  stated 
to  exist:  B^ht  v.  Bawden.  (&)  The  estate  of  Penelope 
CMoerHvettf  therefore,  determined  on  her  death;  for 
there  is  no  general  occupancy  of  copyholds :  Smartie  ▼. 
PeiAdUow  (c).  Doe  ▼•  Martin,  {d)  Penelope  Ctdvermett 
ded  in  1779,  so  that  the  title  of  the  lessors  of  the  plain- 
tiff accrued  more  than  twenty  years  before  the  com- 
mencement of  this  acUon,  which  is  consequently  barred 
by  the  statute  of  limitations. 

Abbott  C.  J.  It  appears  that  by  copy  of  court  roll 
of  tfab  16th  of  October  1770,  a  grant  was  made  to  the 
Ck^gguns  of  the  reversion  of  the  premises  in  question,  to 
lake  eflfect  immediately  after  the  death,  surrender,  for- 
ftitarey  or  other  sooner  determinadon  of  the  estate  of  P« 
CfuhemeO^  for  her  own  life,  and  the  life  of  T  Exon. 
Befine  we  can  say  at  what  time  that  reversion  would 
ifik^  effKty  and  become  an  estate  in  possession,  it  is  ne- 

(«)  I  Wiatk,  on  CopyhoUU^  816. 

(«)  5Eaiif2eO. 

(c)  8  Ld.  Rttym,  994.     1  SaUc.  188.>  S.  C* 

{di  2  Wn  BU  WAS. 

3  A  3  cessary 
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1 8^5.  cessary  to  ascertain  when  P.  CuherweU's  estate  deter- 
DoE  dem.  mined.  Looking  at  the  grant  in  1 752  we  find  the  estate 
Fomn,  rrranted  to  her  for  the  lives  of  herself  and  T.  Exon^  and 
^con*  for  and  during  the  life  of  every  and  either  of  thera  long- 
est living,  successively  according  to  the  custom  of  the 
manor.  By  custom  that  estate  might  have  enured  either 
to  P.  Culverwell^a  heir,  or  to  her  tjevisee,  or  evien  to  Ae 
person  nominated  as  the  second  life.  But  no  such  coslom 
is  stated)  and  in  the  absence  of  that^  we  must  look  tolhe 
general  rule  of  law.  By  that  rule  there  b  no  geoiani 
occupant  of  copyholdsy  nor  any  special  occupant  uplaiy 
expressly  designated  in  the  grant;  and,  therefiiie^ -k 
seems  to  me  that  we  can  only  consider  this  as  an  eslaK 
enduring  for  the  life  of  P.  CulverwdL  If  it  tenmlMed- 
at  her  death,  the  statute  of  limitations  b  a  bar  to  thb 
action.  I  hope  that  this  decision  will  meet  the  jostioe^ 
as  well  as  the  law  of  the  case;  of  that  I  cannot  be  itart^ 
but  the  very  extraordinary  form  of  the  grant  to  die-ClE|^  . 
ganSf  makes  me  strongly  think  that  it  will. 

Bayley  J.  No  special  occupant  is  pointed  out  by 
the  copy  of  1 752.  The  estate  granted  by  it,  theidbi^ 
determined  on  the  death  of  P.  Culverwell  in  1 779»  fiiere 
being  no  general  occupancy  of  copyholds.  That  Mate 
having  ceased  more  than  twenty  years  before  the  cMK 
mencement  of  this  suit,  it  is  barred  by  efflmdoii  iif 
time.  «   -' 

HoLROYD  J.  concurred,  (a) 

Postea  to  the  defeodaais^' 

(a)  iMlledaU  J.  had  gone  to  Charoben. 
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1825. 


Shaw  and  Others,  Assignees  of  Howard  and 
GiBBs,  Bankrupts,  against  Picton,  Clerk. 


ASSUMPSIT    for  work  and   labour,  money  lent,  ^.»btin{cas»t 

J-M.  ''  fbr  the  gnmtor 

&C.,  and  upon  an  account  stated,  before  the  bank*  and  the  grantee 

1      f         1  •      1  1  ,   of  an  annuity, 

mptcy,  money  had  and  received,   and  account  stated,  delivered  an 
with  the  assignees  since  the  bankruptcy.    Plea,  general  ^^,  by 
issue. .  At  the  trial  before  Abbott  C.  J.,  at  the  Ijmdm  J^'i^The, 
stttii^.after  Hilary  term  1825,  a  verdict  was  found  for.  J^"^*;^^ 
the  plaintiffs,  damages  3500/.,  subject  to  a  reference  of  p«y™«nu  on 

■^  ^         ^  '*  account  of  the 

all  matters  in .  difference  in  the  cause  to  Mr.  Justice  annuity ;  theM 

.  pajrmentf ,  in 

Ga9dee9  then,  at  the  bar,  who,  at  the  request  of  either  fact,  had  not 
parQr  was  to  state  on  the  fiice  of  his  award  any  point  of  Held,  that  the 
law  wbidi  he  might  think  expedient.   The  reference  not  j^ndl^the 
having  been  completed  during  Mr.  Justice  GaseU^s  S^  ddu** 
coDtinoance  at  the  bar,  it  was  suggested  by  him,  and  ^^'^u}^"!^ 
agreied  to  by  the  parties  (subject  to  the  approbation  of  *^***^ 
the  Ckiurt)  that  he  should  state  the  facts  in  the  shape  of  those  paymenu 

by  iriHtake. 

a  special  case,  for  the  opinion  of  the  Court,  which  he      if  a  party 

who  owe*  nao- 
dld  as  follows.  ney  to  Another 

The  bankrupt,  Howard^  for  many  years  before,  and  accounts,' make. 
until  the  month  of  Jfl«/<a;y  18  U,  and  tlie  two  [bank-  ',!^^,''|SJe^' 
riipCs  (who  then  became  partners)  from  tlience  to  the  U"™*^"!*"^ 
death  of  the  late  General  Sir  Thomas  Pictorij  which  to  cither,    it 

i»  not  necessary, 
however,  that 
tbe  penon  paying  the  money  sliould  declare  the  appropriation  of  it  at  the  time  of  payment : 
H  ii  foflicieot,  if  it  can  be  collected  from  other  circumstances,  that  he  intended  at  the  time 
of  payment  to  appropriate  it  to  one  account  speciBcaUy.     And,  therefore,  where  J*  having 
iMge.dennnds  against  P.,  upon  bill  transactions  with  himself,  and  also  as  agent  for  several 
pcnoiu  to  whom  B.  had  granted  annuities,  secured  by  C^  caused  an  attorney  to  make  ap- 
plicadon  to  B»  and  C.  on  behalf  of  these  annuitants,  and  i?.,  in  consequence  of  that  appli- 
cation and  the  remonstrances  of  C,  the  surety,  paid  to  J,  certain  sums  of  money,  without 
making  any  specific  appropriation  of  them  at  the  time  of  payment  t  Held,  that  A*  must  be 
eomidefcd  as  having  received  them  on  account  of  the  annuitants,  and  that  the  latter  were 
entitled  to  have  thone  monies  divided  amongst  them,  in  proportion  to  the  amount  of  their 
rcapcctive  demands. 

3  A  4  happened 


PiCTOK. 
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1825.       kappeDed  on  the  18th  of  June  1815,  were  employed  by 
■"""■"^      the  general,  to  purchase  annuities  for  him,  and  they  were 
agama       In  the  habit  of  receiving  the  annuities,  for  which  they 
charged  him  a  commission  of  two  and  a  half  per  €atLf 
and  they  in  general  acted  in  those  and  other  maUers  as 
his  bankers.     From  the  death  of  the  general,  who  made 
his  brother,  the  defendant,  his  sole  executor  and  rai- 
duary  legatee^  the  bankrupts  continued  to  receiTe  the 
annuities  for  the  defendant,  for  which  they  made  Ihe 
same  charge  of  commission.  The  act  of  bankruptcy 
committed  on  the  6th  of  February  1821,  and  the 
mission  was  dated  the  21st  of  August  in  the  same 
The  bankrupts  were  in  the  habit  of  acting  as  agents  fa 
many  other  grantees  of  annuities,  and  also  for  some  of 
the  grantors,  and  their  usual  course  was,  in  thdir  omi 
books,  to  entei^  on  the  credit  side  of  the  accounts  of  the 
grantees,  and  on  the  debit  side  of  the  accounts  of  ibe 
respective  grantors,  the  instalments  of  the  annoitieiy 
from  time  to  time,  as  they  thought  fit,  but  not  almr^  at 
the  precise  periods  when  they  became  payable.     Tlun 
was  no  new  account  opened,  or  even  any  rest  made  a 
the  account,  on  the  commencement  of  the  partneniiip 
between  Howard  and  Gibbs^  or  on  the  death  of  Geocnl 
Picton ;  but  the  account  was  carried  on  r^ularly  fipom 
the  commencement  in  the  bankrupt's  ledger,  with  ba- 
lances from  time  to  time  struck  as  the  bankrupts  (hoQ^ 
proper*    The  defendant  had  a  pass-book,  whidi  fisoi 
time  to  time  as  he  came  to  town,  was  left  with  the  bank- 
rupts, to  be  filled  up  with  the  several  entries  mads  ia 
the  ledger  since  the  period  at  which  it  had  been  last  left 
with  them.  The  pass-book  was  not,  however,  a  fiuysiaule 
of  the  ledger,  inasmuch  as  it  did  not  state  the  balanees 
made  from  time  to  time  in  the  ledger,  but  in  it  the  ba- 
lances 


JhctoH* 
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lances  were  struck  at  the  times  of  making  up  the  pass-        1825. 
book.     No  accounts  were  settled  between  them,  except 
by  such  makmg  up  the  pass-book,  and  returning  it  with       ^!^^ 
the  balances  struck  therein,  as  above  stated. 

In  the  year  1820,  amongst  other  annuities  held  by  the 
defendant,  were  an  annuity  of  80/.  for  three  lives,  granted 
in  Febnuny  1809  to  the  late  General  Picton  by  William 
Rcnxieffj  and  secured  by  an  assignment  of  certain  lease- 
holds to  the  bankrupt,  Htmard^  and  an  annuity  of 
1075^  granted  to  defendant  by  Lord  JUvanley^  and 
guaranteed  by  Lord  Foley^  upon  their  joint  personal 
security. 

This  action  was  brought  to  recover  the  sum  of  2992/., 
bdng  an  alleged  balance  of  monies  advanced  by  the 
bmkmpts,  to  or  on  the  account  of  the  defendant^  a  part 
ef  such  balance,  arising  upon  the  account  stated  in  the 
pasg-book,  by  withdrawing  from  the  credit  side  thereof 
several  sums  of  money  hereinafter  specified,  in  respect 
ciMcnUet^s  and  Lord  ALvavletf%  annuities,  which  had 
been  entered  {mthaut  being  received)  with  certain  sums 
for  interest. 

In  respect  of  Bawlei^s  annuity,  861/*  lis.  Sdf.,  being 
the  excess  of  the  several  instalments  of  that  annuity, 
entered  on  the  credit  side  of  the  account,  beyond  £he 
amount  of  the  rents  of  the  leasehold  premises  received 
hf  Htmard  and  Gilhs  respectively,  after  deducting  the 
OQt-gomgs* 

In  respect  of  Lord  Aloanleif%  annuity,  107521,  the 
amoiint  of  a  yearns  annuity,  due  %^  Ikcember  \%\^^ 
and  entered  on  the  credit  side  of  the  account^  under 
date  of  the  2d  March  1820,  and  268/.  155.,  the  amount 
6f  a   quarter,  due  6th  March  1820,  entered  on  the 

credit  side^  under  date  of  the  8th  Jimc  1820. 

In 
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SlIAW 

agBuut 

PlCXOII. 


1625;  In  respect  of  interest,  204A,  interest  on  a  bill  for 

lOOOl^  dated  19th  Febrmty  1880,  drawn  by  the  defend- 
ant on  G«Ui%  and  paid  15th  it%1820,  and  892.  18a.  TidL, 
interest  on  a  bill  for  500/*,  drawn  by  defendant  on 
Gibih  dated  2d  September  1820,  and  paid  9th  Ntmemier 
1820.  This  interest  is  calcukted  to  15th  June  18S4.. 
Tha  plaintifi  made  other  claims,  but  upcm  an  invesd- 
gation  of  the  account,  independently  of  these  soma,  the 
arbitrator  found  the  balance  to  be  1 26/.  ISs.  9dL  in  &-' 
Your  of  the  defendant;  and,  therefore,  if  the  plaintiSi 
were  not  entitled  to  strike  out  of  the  defendant's  credit 
or  to  recover  any  of  the  above  sums,  or  if  any  not  ex- 
ceeding the  said  sum  of  126/.  155.  9d.,  the  defendftit 
was  entitled  to  the  verdict. 

With  respect  to  those  sums  the  facts  were  these.  As 
to  Rcfode^s  annuiQr.  By  the  deed  granting  that  annui^t. 
dated  4th  February  1809,  certain  leasehold  premiseir 
held  hj  Ratdey^  at  rents  amounting  to  702.,  i  were  as-, 
signed  to  the  bankrupt,  Howard^  (a  trustee  named  by 
General  PictOHj  and  who  in  the  transaction  was  Ut 
agent  only,  and  not  the  agent  of  Bjondey)  in  trust  for  a^ 
curing  the  payment  of  the  annuities  in  case  of  arrear, 
by  sale  or  otherwise^  and  after  the  death  of  the  persons 
for  whose  lives  the  annuity  was  granted,  and  payment 
of  all  arrears  of  the  annui^,  in  trust,  as  to  such  pait  of 
the  premises  as  should  not  have  been  sold,  and  the  re- 
sidue of  the  produce  of  such  port  va  should  have  besn 
sold,  for  BxmUyy  his  executors,  &C.,  and  to  be  assigned, 
transferred,  and  disposed  o^  as  he  or  thqr  should 
direct. 

In  March  1811  Bofidey  became  bankrupt,  and  Howard 
entered  into  the  receipt  of  the  rents  of  the  premises 
from  that  time ;  and  he,  before  the  partnership,  and 
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he  and  Gibbs  since  the  partnership^  continued  to  re-  iS25. 
ceive  the  rents  up  to,  and  even  beyond  the  time  of  — — * 
their  bankruptcy.  The  course,  however,  which  they  agamu 
uniformly  adopted  in  keeping  their  account  with  the 
PicUmSf  in  their  (the  bankrupts)  own  books,  and  also 
in  the  pass-book,  was  not  to  enter  on  the  credit  side 
of  the  account  the  amount  of  the  rents  received,  and 
the  outgoings  on  the  debit  side,  but  to  enter,  on  the. 
credit  side^  the  instalments  of  the  annuity,  and  on  the 
debit  ade  to  enter  a  charge  of  two  and  a  half  per  cent« 
commission  on  each  instalment  But  a  distmct  account 
of  the  rents  and  outgoings  was  entered  in  the  bankrupt's 
books  under  the  name  of  WUUam  Bawtey^  stating  on  the 
credit  side  the  rents  received,  and  on  the  debit  side  the; 
oo^ings  and  the  annuity  firom  time  to  time  credited  to 
the  Pictans.  Of  this  account  there  was  no  evidence 
that  the  Pictons  had  any  notice. 

The  state  of  their  actual  receipts  and  payments  in 
this  htft  account  was  as  follows.  The  receipts  during 
the  life  of  the  general  were  372/.;  since  his  death  801/. 
The  disbursements  during  his  life,  including  five  years 
ground  rent,  were  526/. ;  since  his  death  332/. ;  so  that 
the  receipts  in  the  whole  exceeded  the  disbursements  by 
S16L ;  and  that  sum  only  was  applicable  to  the  discharge 
of  the  annuity.  The  instalments  entered  on  the  credit 
Mdo  of  the  account  in  the  general'^  lifetime  were  324/., 
and  since  his  death  352/.,  making  in  the  whole  676/., 
leaving  an  excess  of  363/.  above  the  sum  actually  re- 
ceived by  the  bankrupts. 

As  to  the  1075/.  and  268/.  155.  on  account  of  Lord 

AlvttnUy*s  annuity,  the  facts  were  these :  the  1075/.  for  a 

year's  annuity  having  become  due  on  6th  December  1819, 

the  defendant,  in  January  1820,  wrote  to  the  bankrupt, 

Cibbss  to  enquire  whether  the  arrears  bad  been  paid, 

and 
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1825.       and  stated  that  he  wished  to  draw  for  the  mon^.     In 
answer  to  that  letter  GibbSf  on  the  5th  February  1890^ 

ogaimt  sent  him  an  account  of  the  several  receipts  and  pay- 
ments since  the  pass-book  had  been  last  made  up.  In 
that  account  credit  was  given  to  the  defendant  fiir 
1075^.9  a  year's  annuity,  due  from  Lord  .^finmfejs 
December  6th  1 8 1 9 ;  Cribbs  at  the  same  time  informed  the 
defendant  that  it  had  not  been  received,  but  diat  when 
it  was  the  balance  in  his  (defendants)  &vour  wovdd 
be  1045/.  On  15th  December,  Gribbs  wrote  to  the  de- 
fendant, and  stated  that  he  would  honour  his  draft 
at  seventy  days'  sight,  but  that  he,  Gibbsy  had  not 
received  the  money.  On  the  19th  of  Febntary  the  de- 
fendant drew  on  GUbSi  at  that  date,  for  1000/.  On  die 
1 9th  or  20th  of  May,  the  pass-book,  not  having  been 
made  up,  since  May  1819,  was  left  with  the  bankmpti 
for  that  purpose,  and  the  balance  was  then  stated  to  be 
74tSL  9s.  5d.  in  favour  of  the  defendant,  which  he  drew 
for  by  a  bill,  which  was  afterwards  paid  on  the  SOCh 
Jime  18S0.  The  pass-book  was  soon  afterwards  re- 
turned to  the  defendant,  with  an  entry,  that  1075/.,  Lord 
MocmUtfs  one  year's  annuity,  due  the  6th  DecetAet 
1819,  was  not  then  received.  On  the  debit  side  of  die 
account  the  defendant  was  charged  with  the  bill  for 
1000/.,  as  paid  on  die   15th  May  18fO. 

Besides  the  annuity  granted  to  the  defendant,  Loid 
Ahanley  had  granted  several  others  to  persons  fiir 
whom  the  bankrupts  were  agents,  and  Lord  fcby^m 
surety  for  die  payment  of  them  all.  The  bankmpli 
had  also  large  bill  transactions  with  Lord  AhanUyf  and 
on  the  24th  October  1820,  Lord  AlvarOey  was  indebted 
to  them  in  a  sum  of  80,691/.  on  the  bill  account  Oki 
the  31st  October  1820  the  bankrupts  instructed  an  at- 
torney to  write  to  Lord  JIvanley  and  lA>rd  FoUy,  on 
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behalf  of  six  several  annuitantSf  to  whom  the  arrears  then  1 825» 
due  amounted  to  about  9000/^  (of  which  1881/.  was  due  'r~^ 
to  the  defendant  on  the  6th  September  I82O9)  and  to  ^^^^ 
write  as  if  employed  by  the  annuitants^  and  not  by  them, 
H.  and  G.  The  attomey]acoordingly  did  write  to  them 
upon  two  different  occasions,  and  on  the  4th  or  5th 
November  was  informed  by  Giibs  that  he  had  received 
several  sums  of  money  from  Lord  Alvanley  on  ac- 
count. On  the  6th  November  the  attorney  had  an  in* 
terview  with  Lord  Foley  and  Lord  Jlvanley  together, 
and  pressed  them  for  further  sums.  Lord  Foly  apr 
peared  much  hurt  at  being  pressed,  being  only  a  surety^ 
Lord  Alvardey  promised  to  provide  a  considerable  sum 
of  money,  and  on*  the  following  day  he  went  with  Gibb^ 
to  the  chambers  of  the  attorney,  and  said  he  was  not 
fiilly  prepared,  but  threw  down  bank  notes  amounting 
to  28002.  The  attorney  declined  to  receive  the  money^ 
saying  ^^  Gibbs  is  the  agent  of  these  gentlemen  to  re- 
ceive the  money."  Lord  Alvanley  then  paid  the  money 
to  Gibbs^  and  promised  to  pay  more  in  a  few  days ;  and 
the  sums  actually  paid  to  the  bankrupts  by  Lord  Jlvanley 
between  the  1st  and  the  10th  oi  November,  amounted  to 
7146/.  Between  the  27th  of  October  and  the  10th  of 
Jfooember  bUls  to  the  amount  of  9500/.,  accepted  by  the 
bankrupts  for  Lord  Alvardey,  and  for  which  he  was  to 
provide,  became  due.  Gibbs  applied  the  7146/.  paid  by 
JLord  Jlvanley  between  the  1st  and  10th  November,  in 
discharge  of  the  bill  account.  The  bankrupts,  also, 
between  the  SOth  October  and  the  10th  November  had 
paid,  on  account  of  Lord  Alvanley,  bills  accepted  by  him 
to  the  amount  of  10,500/.,  and  during  the  same  period 
be  drew  bills  upon  them  to  the  amount  of  7000/.,  all  of 
which  were  afterwards  paid.  On  the  25di  of  November 
1820  the  bankrupts  wrote  to  Lord  Alvanley,  and  enclosed 

him 
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1 825.  him  a  statement  of  an  account^  by  which  it  appeared  that 
g  ^  he  was  indebted  to  them  apwards  of  4fOfiOOl^  and  they 
affn>t^       added  that  that  was  besides  and  independent  of  all  his, 

PiCToir. 

Lord  Alvafda^Sf  annuities,  due  since  December  1818. 
On  the  same  day  Lord  Moanley^  by  lettery  acknow- 
ledged the  account  to  be  correct,  and  stated  that 
he  was  aware  that  the  sums  so  advanced  were  inde- 
pendent of  the  arrears  of  the  annuities  since  Decern- 
ber  1818.  If  die  sum  of  7146/.  was  not  to  be  con- 
sidered as  appropriated  to  the  annuitants,  for  whom 
the  attorney  wrote,  the  bankrupts  had  paid  to  the  de- 
fendant  more  than  they  had  received  on  his  account, 
and  upon  that  sum  they  claimed  interest  from  the  time 
when  it  was  advanced. 

Hill  for  the  plaintiffii.  The  assignees  of  Howard  and 
Gibbs  are  entitled  to  recover  back  the  sum  of  IS^iL 
which  the  bankrupts  advanced  to  the  defendant  on  ac- 
count of  the  annuity  granted  by  Lord  Alvanleyi  for  the 
defendant  had  notice  from  Howard  and  Gibbs^  that 
they  had  not  received  the  money  at  tlie  time  of  the 
advance.  That  sum,  therefore,  is  money  advanced, 
and  not  a  payment  made  by  them  to  their  principals; 
therefore  as  to  that  part  of  the  case,  the  doctrine  ap- 
plicable to  accounts  rendered  by  agents  to  their  prin- 
cipab,  does  not  apply.  It  will  be  contended,  that  it 
must  be  inferred  from  the  facts  stated  in  this  case^  that 
the  money  paid  by  Lord  Alvanley^  after  he  had  been 
pressed  by  the  attorney,  ought  to  be  applied  in  dischai^ 
of  the  annuities  then  due  from  him ;  but  as  Lord  jSr 
vaidey  did  not  expressly  appropriate  the  money  at  the 
time  of  payment,  it  was  competent  to  Howard  and 
Gibbs  to  apply  it  to  the  bill  account,  and  they  did  sol 
Afterwards,  in  a  letter  to  Howard  and  Gibbsj  Lord  Jl- 

18  umUj/ 
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vanUy  ndmitted  the'  propriety  of  that  application ;  and  1825. 
that  is  an  express  acknowledgment  by  him  that  he  had  .^ 
appropriated  all  the  pajrments  to  the  bill  account*  But|  ^8"^^ 
assuming  that  the  71461.  was  paid  upon  account  of  the 
annuities,  the  precise  amount  of  them  is  not  ascertained ; 
bow,  thai,  can  the  Court  apportion  that  smn  amkmg 
the  different  annuitants?  Besides,  some  of  the  annuities 
may  have  been  in  arrear  for  a  longer  period  than  others, 
and  in  that  case  the  sums  paid  ought  to  be  appropriated 
in  the  first  instance  to  discharge  the  oldest  debt  Then, 
as  to  BaaJei^s  annuity,  the  money  was  advanced  by 
Hmoardf  as  trustee  of  the  estate  on  which  it  had  been 
secured.  He  paid  more  than  the  produce  of  that  estate^ 
and  the  grantor  having  become  bankrupt  before  the 
trustee  entered  into  the  receipt  of  the  profits  of  the 
estate^  the  defendant  was  no  loser  by  not  having  tlie 
c^iportunity  of  applying  to'  him  personally. 

'  Abbott  C.  J.  We  are  all  of  opinion  that  the  plain- 
tiff cannot  substantiate  any  claim  for  interest.  The 
general  rule  is,  that  interest  is  not  due  by  law  for  money 
lent,  unless  from  the  usage  of  trade  or  the  dealings 
between  the  parties,  a  contract  for  interest  is  to  be  im- 
plied. Here  no  such  contract  is  to  be  implied,  for 
there  is  no  usage  of  trade;  and  it  does  not  appear  by 
tbei  case  that  any  interest  had  ever  been  brought  into 
the  account  on  either  side;  and  there  is  an  additional 
reason  in  this  case,  why  the  plaintiffi  should  not  be 
allowed  to  charge  interest  upon  the  sum  of  1000/L, 
because  it  is  manifest  that  Howard  and  Gibbs  allowed 
the  defendant  to  draw  for  that  sum,  in  order  to  keep 
him  quiet,  and  prevent  him  from  urging  his  daim  upon 
Lord  Alvankjf.    The  advance,  therefore,  was  made  to 

answer 
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1825.       answer  their  own  purposes ;  and  we  are  deariy 
nion,  that  that  claim  cannot  be  sustained. 

With  respect  to  Bawky's  annuity,  if  this  was  the 
of  a  man  giving  credit  by  mistake,  the  mistake  mighty 
no  doubt,  be  corrected,  and  the  money  paid  in  ooo- 
sequence  of  that  mistake^  might  be  reoovered  back,  bat 
that  is  not  the  preseat  case.  Howard  and  Gibb$  with 
their  eyes  open,  and  knowing  (as  we  must  suppose) 
how  much  they  had  actually  received  out  of  the  lease* 
hold  estate,  and  how  much  was  applicable  to  the  pay- 
ment  of  that  annuity,  think  fit  from  time  to  time^  fiv  a 
long  period,  to  give  credit  to  the  general  in  his  life- 
time, and  after  his  death  to  the  defendant,  for  the 
whole  of  this  money,  as  money  received  on  their  ac- 
count. It  was  evidently  important  for  Hofward  and 
Gibbs^  with  reference  to  the  system  on  which  thqr  were 
then  conducting  their  business,  to  make  their  customen 
believe  that  the  annuities  were  duly  paid;  and  they 
having  thought  fit  to  give  credit  for  these  sums  to  the 
grantees  of  these  annuities,  and  induced  them  to  treat 
them  as  money  for  which  tliey  had  a  right  to  draw,  we 
tliink  it  would  be  most  unjust  to  allow  Howard  and 
Gibl/s  (if  they  had  not  become  bankrupts)  or  their  as* 
signees,  who  stand  in  the  same  situation,  to  say  at  last^ 
that  the  grantees  must  refund  all  this  money.  AVc^ 
therefore,  think  that  die  plaintiffs  cannot  recover  back 
the  sums  which  the  bankrupts  have  paid  to  the  der 
fendant  and  his  brother  on  account  of  that  annuity. 

The  remaining  point  is  as  to  Lord  Alvanlct/s  aiif 
nuities.  It  appears  that  several  sums  of  money  wers 
received  by  Ha-joard  and  Gibbs,  after  their  attorney  had 
written  a  letter,  addressed  not  merely  to  Lord  Alvankg 
but  to  Lord  Fdvi/.     The  latter,  therefore,  may  have  a 
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i^tt  to  insist  that  the  money  was:  paid  in  pursuance  of       188S; 
thatjetter,  and  should  b^  applied  in  discharge  of  those        Smuw 
itnmiities  for  which  he  had  become  surety*    The  cOun*       ^p^nst 
sel:fbr  the  defendant  will,  therefore,  direct  his  attention 
to .  the  question,  whether  any  and  what  money  was 
received   by   Howard  and   Gibbs  in   consequence  of 
tiie  attoinqr's  application,  made  according  to  their  in-    ' 
stnictkinsy  and  how  that  stim  is  to  be  apportioned. 

Mvans  for  the  defendant  Homtrd  and  Qibbs  were 
agents  both  for  the  grantors  and  the  grantees/  of  these 
antaiiifies,  and  if  a  party  who  is  an  agent  for  such  per- 
sona^ chobses  to  debit  one  and  credit  the  other  in  ac- 
cbunt,  and  communicates  to  his  principals  (liat  he  has 
sof^ne,  he,  the  agent,  must  be  bound  by  that  act.  In^ 
fVHtiamson  y.  Gotdd^  and  CairrcU  v.  Gcmld  (a),  Hcma-d 
and  Gibbs  paid  the  amount  of  the  instalments  without 
having  received  them,  and  charged  their  commission 
upoii  the  same,  and  those  were  held  to  b(?"V)crfuntary 
payments  on  account  of  the  annuities,  and  if  so,  they 
coiild  noi  be  recovered  back  when  paid.  Th6  distinc- 
tion between  those  cases  and  the  present  is,  (hat  here 
the  bankrupts  informed  the  grantee  of  the  annuity,  that 
they  had  not  received  the  instalments,  biit  diey  said 
they  expected  to  receive  them  immediately,  and  they 
rilowed  him  to  draw  for  10002.;  they  ought  to  have 
eomhiunicated  to  the  defendant  afterwards,  that  they  had 
not  received  the  money,  but  they  concealed  this  fiu:t 
to  answer  their  own  purposes,  and  thereby  became 
lidbl^  themselves ;  they  were,  therefore,  guilty  of  ne- 
gligence, and  having  induced  the  defendant  to  treat  the 
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money  received  on  the  bill  as  his  own,.the)r  caiUKtf 
now  recover  it  back  as  if  it  had  been  a  loan.  In  Edgar 
y.  Bumstead{a\  an  insurance  broker,  after  a  IosIb  had 
happened  upon  a  policy  which  he  had  effected,  piud  the 
assured  the  full  amount  of  the  money  subscribed ;  and  it 
was  held  that  he  could  not  recover  back  any  part  of  it, 
upon  the  ground  that  before  the  loss  happened,  one  of 
the  underwriters  upon  the  policy  had  become  iifi^ven^ 
and  that  he  was  not  aware  of  the  &ct  when  he  paid  the 
money.  In  Simpson  v.  Sxoan  (6),  a  factor  upon  sefling 
goods  took  a  security  payable  to  himself  from  the  purch- 
aser, and  gave  his  own  security  .to  the  principal  finr  the 
nett  proceeds,  without  disclosing  the  name  of  the  por- 
ohaser,  and  it  was  held,  that  if  the  latter  became  insol- 
YODit  before  paying  his  security,  the  factor  could  not  com- 
pel his  principal  to  refund  the  monqr  received  by  him 
as  the  price  of  the  goods.  Again,  in  this  case  Lord  J^ 
vafdey  paid  the  bankrupts  a  sum  of  7146/.  in  consequence 
of  the  attorney's  application  to  him  and  Lord  Ibk^ 
which  was  made  on  account  of  the  annuitants  only. 
Lord  Folei/  was  a  surety,  and  these  payments  having 
been  made  by  "Lord  Alvanlej/  in  consequence  of  that 
application,  must  have  been  made  or.  account  of  the  an- 
nuities, and  in  order  to  discharge  Lord  FoUy^  the  whole 
7146/.  was,  therefore,  applicable  to  discharge  the  OOPOLf 
and  must  be  apportioned  pro  rata  among  the  difoeot 
persons  to  whom  the  annuities  were  due,  and  in  wfaoia 
behalf  the  application  was  made.  In  that  case  1490L' 
must  be  applied  to  the  payment  of  the  1881/L  which  was 
the  proportion  of  the  9000/.  due  at  that  time  from  LoiEd 
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Moaviey  to  the  defendant,  and  that  exce^  the  sum        18fi5.r 
now  claimed  by  the  plaintiffs. 

Abbott  C  J.  After  the  opinion  which  we  have  ex- 
pressed upon  the  other  points  in  this  case,  the  only  re^ 
maining  question  is,  whether  the  bankrupts  received 
from  Lord  Alvardey  a  sum  equal  to  1343/.  which  they 
ought  to  have  applied  to  the  defendant's  account.  The 
circumstances  attending  the  bill  of  10002^  have  been  relied 
upon  by  the  defendant,  and  if  the  bankrupts  are  to  be 
considered  as  having  paid  that  sum  as  money  ^received 
to  the  use  of  the  defendant,  and  are  not  at  liberty  to  call 
it  back,  it  must  be  deducted  from  the  1343/.  But  it 
seems  to  me  that  if  the  case  rested  there,  the  defendant 
would  have  great  difficulty  in  establishing  his  right  to 
that  sum,  because  at  the  same  time  when  the  defendant . 
was  informed  that  he  might  draw  for  1000/.  on  the  credit 
of  the  sums  due  from  Lord  Alvatdetfy  he  was  also  in-, 
formed  that^  those  sums  were  not  then  received,  and 
when  the^bill  became  due  on  the  15th  of  May^  the  de- 
fendant was  again  informed  that  the  money  dire  from 
Lord  Alvanley  had  not  been  received.  I  have  great 
difficulty,  therefore,  in  saying  that  Hamrd  and  Gibbs 
are  bouiid  by  that  bill.  But  the  case  on  behalf  of  the* 
defendant  as  to  this  part  of  the  case,  assumes  another 
shape.  It  appears,  that  on  the  31st  of  October^  Gibbs. 
desired  his  attorney  to  write  to  Lord  Alvanley  and 
Lord  Fdeyj  who  had  become  surety  in  several  an- 
nuity transactions,  to  demand  payment  of  the  arrears 
of  those  annuities,  but  Gibbs  desired  that  he  would 
so  write  as  to  make  it  appear  that  he  was  writing,  not 
at  the  instance  of  Howard  and  Gibbs^  but  at  the  in- 
stance of  the  annuitants  themselves;  and  acoordinglyf 
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18^^.  at  two  different  times^  the  attorney  wrote  letters  to  Lord 
Alvanley  and  Lord  Foley  upon  the  subject  The  ques- 
tion is,  whether  the  sums  paid  by  Lord  Alvanlty  after 
these  letters  had  been  written,  are  to  be  ^pUed  to  the 
discharge  of  the  annuities  for  which  Ijord  Foley  was  a 
safety.  Gibbs  afterwards,  on  the  4th  of  November^  told 
the  attorney  that  he  had  receired  a  sum  of  money  from 
Lord  Alvankyj  but  did  not  specify  the  amount.  On 
the  6th  the  attorney  had  an  interview  with  Lorda  AI* 
tanUy  and  JFb/^,  and  pressed  them  for  further  sums. 
Lord  Foiey  appeared  rery  much  hurt  at  being  pressed, 
and  reinonstrated  with  Lord  Alvanleyf  who  prembed 
that  he  would  pay  the  same  afternoon  a  handsome  smb. 
On  the  next  day  Lord  Alvanley  went  to  the  cfaambeis 
of  the  attorney,  and  threw  down  bank  tiotes,  which  are 
ascertained  now  to  have  amounted  to  2800/.  The  money 
was  offered  to  the  attorney,  evidently  as  the  agent  of  the 
annuitants  on  whose  behalf  he  had  written ;  but  he  de- 
clined to  receive  the  money,  and  Gibbs  did,  in  fact, 
receive  it,  and  Lord  Alvanley  promised  that  be  would 
pay  some  more  money  in  a  few  days.  On  the  lOtb  o. 
November  he  paid  two  sums  of  500/.,  and  between  the 
IstaiMl  the  10th  of  November  he  had  altogether  paid 
sums  amounting  to  7146/.  It  is  contended  on  the  part 
Gff  the  plaintiffs,  that  Hatmrd  and  Gibbs  had  a  r^  lo 
apply  these  sums  to  the  bill  account,  and,  perhaps,  as 
between  them  and  Lord  Alvanley  they  might  be  entadad 
so  to  do;  but  Lord  Foley  had  a  right  to  interfere,  asi 
say  that  they  should  not  be  so  applied.  They  weie  <ib* 
tained  in  consequence  of  the  application  to  him ;  fcf  it 
is  plain  that  Lord  Alvanley,  in  consequence  of  his  »^ 
monstrances,  paid  the  money  in  order  to  relieve  Lard 
Foley.     If  the  money  was  so  paid    Lord  FoUjfnm 
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thereby  discharged  from  his  liability ;  and  Howard  and 
Gibbsj  havipg  suffered  the  annuitants  to  los^  their  re- 
medy against  the  surejty,  are  bound  to  apply  the  whole 
of  the  monies  received  to  the  payment  of  the  arrears  of 
those  annuities.  I  am,  therefore,  of  Qpinioiii  diat  the 
entire  sums  paid  by  Lord  Alvanley  betweaii  the  1st  and 
10th  q[  November  ought  to  be  applied^to  the  annuitantii) 
on  whose  behalf  the  attorney  had  written  to  Lords  jil- 
vanley  imd  folei/.  Now  the  sums  for  which  that  appU- 
catipn  was  made  amounted  to  QOOOiy  or  thereabout^ 
The  precise  sum  is  not  material,  and  suppose  71  ^^  tp 
have  been  paid  on  account  of  the  BOOQLt  the  proportion 
of  the  former  sum  which  must  be  applicable  t(p  the 
payin9t'<]tf  the  sum  of  1881/^  which  was  due  to  the 
4efen^fuit  at  the  time  when  the  attorney  af^lied  for 
payment,  will  be  liOOl^  which  exceeds  the  sum  claimed 
by  the  plaintiffs.  The  eonsequ^qe  is,  that  there  must 
b^  judgment  for  the  defendant* 

BAYiiEY  J.  As  to  Rawlei/s  annuity,  I  agree  entirdy 
with  the  opinion  expressed  by  my  Lord  Chi^f  Justice. 
It  is  quite  clear,  that  if  an  agent  (employed  to  receive 
•money,  and  bound  by  his  duty  to  his  princip^  from 
time  to  time  to  communicate  %o  him  whether  the  money 
is  received  or  not,)  renders  an  account  from  time  to 
•  time,  which  contains  a  statement  that  the  moqey  is  re- 
ceived, lie  is  bound  by  that  account,  unless  he  can 
shew  that  that  statement  was  made  unimentipnaUy  and 
by  mistake.  If  he  cannot  shew  that,  he  is  not  at  liberty 
afterwards  to  say  that  the  mcmey  had  not  been  receiveds 
and  never  will  be  received,  and  to  claim  reimburse- 
ment in  respect  of  those  sums  for  i^hich  he  had  pre- 
viously given  credit.  I  think  that  when  an  agent  b^ . 
deliberately  and  intentionally  communicated  to  a  prin- 
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1825.  cipal  that  the  money  due  to  him  has  been  received, 
he  makes  the  communication  at  his  peril,  and  is  not 
at  liberty  afterwards  to  recover  the  money  back  agaitL 
With  respect  to  the  sum  daimed  for  interest  npcm 
the  bill  of  1000^.,  it  is  quite  clear  that  interest  cannot 
be  claimed  for  money  lent,  unless  it  appears  by  the 
usage  of  the  trade^  or  by  the  dealings  between  the 
parties,  that  the  intention  was  chat  interest  should  be 
given.  Under  the  peculiar  circumstances  under  which 
this  money  was  advanced,  I  am  satisfied  that  theie 
never  was  any  expectation  on  the  part  of  Ibe  de- 
fendant, that  he  was  to  be  liable  to  pay  interest.  The 
accommodation  granted  by  Howtrd  and  Gibbs  to  the 
defendant,  was  to  prevent  that  pressure  upon  Lord 
Alvanley,  which  would  have  made  it  difiicult  for  HawaM 
'  and  Gibbs  to  hold  him  out  as  a  person  whose  amiuitMS 
vrefe  likely  to  be  paid  in  future. 

The  learned  judge  then  commented  on  the  facts  re- 
lating to  the  payment  of  the  71 46/.  by  Lord  Alvatda/j 
and  argued  that  the  parties  must  have  understood  that 
payment  to  have  been  made  on  account  of  the  annuities 
for  which  Lord  Foley  was  surety,  and  concluded  fay 
saying,  that  he  was  of  opinion  that  the  whole  of  that 
sum  otrght  to  be  divided  pro  rata  among  the  sevenil 
ahnuitants  on  whose  behalf  the  attorney  had  applied  to 
Lord  Aldanley.  The  consequence  of  that  was/  that*  a 
larger  sum  would  be  applicable  to  the  payment  of  the 
sum  then  due  to  the  defendant  than  the  sum  now 
daimed  by  the  assignees;  and  that  being  so^  the  ju(^ 
ment  must  be  for  the  defendant. 

HoLROYD  J.  With  respect  to  Rondet/s  annuity,  the 
money  ivas  advanced  by  Hctmard  aiid  Gihhs  to  discharge 
it;  but  as  that  money  is  admitted  to  have  been  received 

by 
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by  them  on  account  oflUmiej/s  annuity,  I  think  we  are       1SS5. 
bound  to  consider  that  account  as  closed,  with  respect 
to  the  defendant     In  consequence  of  that  account  the        «so^ 
defendant  drew  for  sums  which  he  thought  he  tras  en- 
titled to  receive.     Assuming  that  thqr  really  had  not 
received  those  sums,  yet  they  held  out  that  they  had 
received  them,  and  they  voluntarily  took  upon  them- 
selves to  give  credit  for  the  payment  of  those  sums  to 
another  person.    The  defendant  drew  for  them,  not  as 
sums  advanced  to  him  by  way  of  loan,  but  as  money 
represented  by  Hamard  and  Gihbs  to  have  been  received 
by  them  to  his  use,  or  as  money  not  received,  but  for. 
which  they  had  agreed  to  make  themselves  accountable*. 
It  appears  to  me  that  the  pa3rment  of  those  sums  by 
Howard  and  Gibbsy  under  such  circumstances^  did  not 
constitute  a  loan  of  money  to  the  defendant,  nor  was 
it  money  received  to  the  use  of  the  bankrupts,  which 
the  defendant  is  now  bound  to  refund,  (a)    I  think,  for 
the  reasons  already  given,  that  there  was  no  well-founded  . 
claim  for  interest.     I  am  also  of  opinion,  that  the  dif- 
ferent sums,   amounting  together  to  7146^,  must  be 
considered  to  have  been  paid  on  account  of  the  annuities. 
Those  sums  were  in  fact  obtained  through  the  medium  . 
of  the  attorney;  and  .whatever  was  obtained  through 
that  medium  was  clearly  paid,  not  upon  the  bill  account, 
but  on  account  of  the  annuities. 

«  < 

LiTTLEDALE  J.  having  been  absent  during  part  of  the 

argument,  gave  no  opinion. 

Judgment  for  the  defendant 

(a)  See  Scyring  ▼.  Gnetwood,  ante)  p«  S81« 
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^HS^  ij^  The  KiNe  against  The  Inhabitanta  of 

WiiSBBROOK. 


By  a  prifate       T  T  pON  an  appeal  against  an  order  of  twp  juiiti^ps  fin: 

indosure  act»         ^-«'  *•  *         i  • 

cumminionen  ^  tbe  removal  of  Matthias  Bedgen  frpm  the  p^riiih  of 

toflzandscttit;  Woshbroo^  to  t)ie  parish  of  Ixuwth  Thorpe^  in  the 
of\  pi^,  io  a  county  of  SmffM^  the  sessions  quasli^  the  Pir^er,  ^ub- 
SSSn^r.*'  j^  ^!  ^®  <ipipioa  of  this  Court  upon  the  foUowii^ 
fied,aDdtoad.  ^^^y  j^  ^g  year  1818,  the  pauper  was  hired  ibr  a 

Tenise  in  a  pro*  *    ■  ■  •  '  *      ^     . 

▼iDdal  news-      y^^  Ky  JUjbort  BwTOws^  and  duly  served  him  for  ^  y^y 

paper  a  deacnp*  *  9   .        . 

tion  of  tbe       .  living  in  a  cottage  which,  before  tbe  act  of  parliament 

boondaricsta  .      "  . 

ilxedandsei-     hereinafter   mentiqnedf   was    situate  in  the   parish  of 

tied.     The  i, 

boundaries  #9  IxwQTih  Thorpe.  Th^  parish  of  frworth  Thorpe  adjcuns 
were  also  to  be  .the  parish  of  Honingtpn.  By  an  act  of  parliament 
iw'^'Sie**  3^  G.  3.,  qntitled  «,  An  Act  for  dividing,  allotting,  and 
and*tobe*fin"i'  ^"^l^i"8  the  commou  fields,  half  year  or  shack  land^ 
binding,  and      common  meadows,  heaths,  commonable  land&  common^, 

conclusive.  .  .    ^  ^ 

Tbecoromis.     and  waste  grounds  within  the  parish  of  HoningUm,  io 

sioners  hairing  ■      ^ 

fixed  and  set-     the  couuty  of  Suffolk,**  it  vrasj  as  to  the  perambulatiop 

tied  the  boun- 
daries in  the      .of  the  bouuds  of  the  said  parish  of  Honington^  enacted, 

duly  advertised'  ^^'  That  the  Commissioners  by  tbe  act  appoint^  at  their 
them^"burthe  ^^^^  ^^  second  meeting  to  be  holden  after  the  passing  of 
memiooed  io  ^^  ^^'»  ^^^^^  ^^  ^^^  appoint  some  day  or  days  for  per- 
widTfr^  ambulating  tlie  boundaries  of  the  said  parish  of  Homnf' 

bee^Jd*^'**- ** d^  "^^^  ^^^  ^^^*  ®*  ^^^^  ^^^^^  ^^^^  preyious  to  the  time 
Held,  that  the    so  fixed  and  appointed  for  such  perambulation,  caiiil 

commissioners 

had  not  pur-      ;riotice  in  writing  to  be  given  (in  a  certain  mode  speciiicd 

sued  the  author   1        1  x  .  «         .  • 

rity  given  by  by  the  act),  and  that  after  and  in  confoimity  with  sodi 
that  their  award  "^ticCj  the  snid  Commissioners  shall  and  they  are  hereby 
a8*to°Uie  bouu?  awthorized  and  required  to  make  such  perambulatioa  a» 
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afpresfaidy  apd  th^f^y^  ^nd  al^  by  the  exap)U|a(ipn  ^f 
witoesses  uppp  oatb,  if  they  shall  tjiipk  tlip  9^e  ai(:- 
pedient  i^i4  necessary,  vl|ich  oath  any  onue  of  t^e  cpfn- 
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such  other  l^wfui  ways  9q4  av3ans  ^b  ^y  shall  think 
proi)er,  to  ascertain,  .fix»  ftp4  s^ttlf^,  t^^  sai4  bpapd^ries 
against  the  boundaries  pf  th^  ^  ^joining  :pf||?ist)^  toi|rn^ 
ships,  or.  places,  and  to  cause,  th^  ^f^np  to  b#  §tak^  pr 
marked  put  iii  ^uch  manper  as  th^  shi^}  diin|(:  fi|.  ^^^d 
the  s^d  ppinmisi^ioners  shall,  witbip  on^  ^e^d^ir  biob^ 
after  thfsy  h^ve  Qscertaiqed,  fix^fj,  and  ^ttled  4h^  §a|d 
boun<j|arie^,  or  within  ten  days  pr^yiou^  tQ  t^  n^iLt 
roeeting  oi  the  said  commissipnprs,  caiise  a  des^iplicpi 
dierepf  to  |>e  inserted  in  spipiB  prof  inpi^l  pew^per  €if- 
cuIatiDg  in  th^  vicinity ;  and  th^  said  boiind%fies  90 
asceifainedy  Jixedy  and  settled  by  th^  said  q^iiwiwpnera 
as  aforesaid,  or  as  hereinafter  mentioned,  shall  also  be 
set  forth  and  described  in  their  award  herein^f)^  directed 
to  be  mad^  and  shall  be  final,  binding,  and  ppnclusiye 
upon  ap4  i^g^inst  all  per^ns  whomsoever/'-  The  act 
then  contained  directions  for  settling  the  bpundariea  by 
appeal  qr  firbitration,  if  the  determination  pf  the  <soflft- 
missioners  should  be  objected  to  by  iu)y  Iprd  or  hdy  pf 
any  adjoining  manor,  or  any  land-owner  in  Honw^tanf 
or  ^ny  adjoining  parish.  The  stieps  require  by  the  apt 
to  be  tak^  by  the  commissioners  previously  to  per- 
ambulating the  boundaries  were  duly  taken.  On  the 
12th  of  November  1799,  the  commissipners  went  their 
perambulation,  in  which  they  took  the  cottage  in  question 
into  the  parish  of  Honifigton.  They  then  examined  wit- 
nesses and  old  maps.  There  was  some  dilute  abont 
the  boundaries,  whereupon  the  commissioners  examined 
witnesses,  and  it  appeared  by  their  proceedings^  that  on 

the 
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matter  witbin  dietr  jurisdiction,  was  held  conclusive;      .IM0. 

and  eridnce  tendered  to  contradict  it  was  rejected. 

This  award  is  clear  and  intelligible  on  the  face  of  it,        mttui 

and  the  Court  will  presume  that  the  commissioners 

acted  correctly  at  the  time  of  making  it,  according  to 

the  principle  laid  down  in  Williams  v.  E.  L  Ckmpany  (a), 

and  recognised  in  Bex  y.  Hadingfield.  {b)    The  award 

has  remained  undiluted  for  twen^-fimr  years;  after 

such  a  lapse  of  time  every  thing  shonld  be  intended  to 

support  it     Case  on  the  Ooer-KeUet  Indosure  act  {c) 

Alderson  and  Biggs  Andrews  contrft.  By  the  act  fat 
question  the  commissioners  were  directed  to  ascertain, 
file,  and  settle  the  boundaries,  and  insert  a  description 
of  them  in  some  provincial  newspaper.  And  the 
boundaries  so  ascertained,  fixed,  and  setded,  were  to 
be  inserted  in  the  award,  and  to  be  final  and  conclusive. 
The  determination  of  the  commissioners  was  that  which 
they  advertised,  and  that  was  to  be  finaL  The  insertion 
of  the  description  of  the  boundaries  in  the  award  was  a 
mere  ministerial  act,  and  a  mistake  in  that  could  not 
alter  the  previous  determination  of  the  commissioners. - 

Abbott  C.  J.  The  commissioners  had  a  special 
power  given  to  them  by  the  inclosure  act  in  question. 
They  were  to  insert  in  their  award  that  description  of 
the  boundaries  which  had  been  advertised,  and  then  the 
award  was  to  be  final.  They  have  not  pursued  that 
power  \  the  award,  therefore,  as  to  the  boundaries,  can- 
not be  final.  It  follows^  then,  that  the  pauper  during 
his  service  with  BurraooSf  slept  in  Inxorth  Thorpe^  and 
gained  a  settlement  there. 

Order  of  sessions  quashed. 

(a\  Z Etisi,  192.  (6)  UM.4:S. 558.  (c)  Tidd^i Pn  887. 
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TiigidM.  Barrow  and  Another  against  Bbi.i«. 

Where,  in  •»-      A  SSUMPSIT  pn  a  policv  of  insurance  <m  good? 

sumpiitocia        XX  ,  ^        «  i  it 

policy  of  insur-  warrfuited  free  from  average,  unless  generalf  or  toe 

wurantcd  free  ship  should  1^6  strgnded.  The  first  count  of  the  c^e^Iar- 
u'ni'itet  ithedhip  Ation  Stated  all  the  circumstances  specially.  The  second 
JJ^i^^J^^t  was  general,  and  alleged  a  stranding.  Plea,  the  general 
in  the  cou«e  of  j^g^^^     ^^  ^y^   ^^j^j  y^^f^^^  LiUkdale  J.,  at  the  Lmdm  at- 

the  voyage  the 

■hip  was,  by       tjQa%  aft^  lost  Mtchadmas  term,  a  verdict  was  found  for 

tempestuous  ^^ 

weather,  forced  the  plaintiffs,'  subject  to  the  opinion  of  this  Court  Dpoa 
inaharbour,      the  foUowing  case.    The  plaintiffi;,  who  are  marduuits 

and  in  entering  *-.       ,  •  «        i*  -mr    j      i  j 

it,  struck  upon  at  MfMckesttr^  ou  the  18th  oi  Naoepwer  18229  causal 
being  brought  ^  be  effected  a  policy  of  insurance  on  the  Latona^  tt 
in«!  wuTfound  wd  from  Liverpool  to  Gibraltar^  on  goods  which  were 
dan  ^  *of  sink-  ^"Wjnaotcd  free  from  average,  unless  generid,  or  the  diip 
ing,  and  oi^       i^ottld  be  Stranded.     The  goods  insured   were  si^ 

that  account  ^ 

was  hauled        sequeptly  declai^  tp  be  manufactured   cottons,  and 

with  warps 

higher  up  the  vali^ed  at  th^  ^um  of  5000/.  by  an  indorsement  upoD 
she  took  the  tlie  poUcy,  The  defendant  subscribed  the  policy  of 
nmained°fast  insurance  for  200/.  The  plaintiffs  were  interested  to 
iJ^h^un  Held,  *«  ^^^^  amount  of  the  sum  insured.  On  the  llth  of 
^nSLV"*  *  Oecenaber  ^e  iMtom  set  sail  with  the  goods  insured  on 
within  the         bovd,  OQ  her  yoyage  from  Liperpod  to  Gibraltar.    On 

meaning  of  the  a^    o 

poKcy.  the  l^th  of  December  abe  was  compelled  by  cootraiy 

winds  aQ4  teippestuoiis  weather,  to  bear  away  for  Shfy- 
head.  Between  e^t  and  nine  in  the  afternoon  she 
took  on  board  a  pilot  in  Holyhead  Bay^  who  piloted  her 
into  the  harbour,  which  was  thickly  crowded  with  ship- 
ping, and  whilst  entering  she  was  observed  by  some  of 
the  crew  on  board  to  have  struck  upon  somethings  bat 

her 


IN  THE  Sixth  Year  of  GEORGE  IV.  78? 

l>€r  progress  was  not  thereby  retarded.  Sh^  was  18J& 
moored  under  the  directions  of  tl*e  pilot,  about  the  ^ 
middle  of  the  harbour,  and  in  about  fourteen  feet  water.  ^|erM«f 
The  pilot  immediately  went  on  shore,  but  had  scarcely 
quitted  the  ship  before  it  was  diseoyered  that  she  had 
sprung  a  leak,  and  he  had  beeli  but  a  few  minuted  on 
shore  when  the  captain  came  to  him,  and  informed  him 
the  Tessel  was  sinking.  Every  exertion  was  used  at 
the  pumps  by  those  on  board,  and  the  pilot  and  captain 
immediately  returned  and  brought  with  them  four  men 
r.nd  a  boat.  They  found  four  feet  watter  in  the  hold,  and 
rigged  both  pumps.  Had  the  vessel  remained  at  her 
moorings  she  must  have  sunk.  The  cable  was  slipped 
for  expedition,  and  the  ship  was  warped  further  up  the 
harbour,  towards  the  east  end  of  the  custom-house  quay. 
No  sails  were  put  up,  as  the  wind  was  blowing  con- 
trary to  the  direction  in  which  the  ship  Was  hauled^  By 
means  of  the  warps,  the  ship  was  drawn  upon  the 
ground,  which  was  at  a  place  about  a  quarter  of  a  tnil^ 
from  where  she  had  been  moored.  She  could  not  be 
got  near^  to  the  quay  than  within  about  seven  or  eight 
yards  distance  from  the  east  corner  of  it  Thiis  took 
place  between  niiie  and  ten  o'clock,  and  the  tide  was 

* 

highest  between  eleven  and  twdve*  The  Latofia  lay 
for  half  an  hour  upon  the  ground,  and  was  then  as  the 
tide  rose  hauled  nearer  to  the  quay,  and  ultimately 
alongside  the  east  end  of  it,  as  high  up  as  the  steps 
leading  on  to  the  quay  would  allow.  About  one  o^dock 
on  the  following  morning  the  tide  left  her  upon  the 
ground,  and  she  was  then  pumped  dry  and  the  leak 
fastened  by  a  carpenter,  who  came  on  board  for  that  tide. 
On  the  following  tide  the  vessel  was  taken  alongside 
the  west  side  of  the  quay,  where  the  vessels  usually  dis* 

charge. 
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1898*       charge.     The  cargo  was  there  unladen  and  examined. 

The  leak,  which  proved  to  be  on  the  liurboard  side^  jost 

under  the  rmiy  and  to  have  been  caused  by  the  vessel 

striking' upon  the  fluke  of  an  anchor  iu  coming  into  the 

harbour,  was  afterwards. completely  repaired,  and. the 

cargo  reladen,  and  after  the  space  of  a  fortnight  she 

returned  to  her  original  moorings,  in  the  middU  of  die 

harbour.     The  vessel  would  draw  eight  or  nine  fiset  of 

water,  and  in  the  {dace  where  she  was  first  moored,  there 

would  at  the  height  of  the  tide  be  upwards  of  fourteen  feet, 

but  at  low  water  in  that  place  there  would  not  be  more 

than  from  one  to  two  feet     At  the  entrance  of  the  har- 

hour  there  is  at  low  water  about  seventeen  feet,  and  it 

grows  gradually  less  higher  up  the  harbour,   until  it 

becomes  quite  dry.     The  ships  in  the  harbour  generally; 

lie  afloat,  both  at  the  flood  and  ebb  tide,  but  when  the' 

harbour  is  much  crowded,  as  was  the  case  wh^i  the 

IfOtona  entered,  they  are  obliged  to  be  carried  so  bi^ 

up  1^  to  be  dry  and  lie  on  the  mud  when  the  tide  is 

out.    The  Laiona  proceeded  upon  her  voyage  again 

on  the  28th  of  December^  and  reached  her  ultimate  des- 

* 

tination  at  GibfdUar  with  the  goods  insured  on  board, 
on  the  12th  Fdnruary  182S.  The  goods  insured  were 
damaged  by  the  injury  sustained,  to  the  amount  of 
112.  Ss.  6d.  per  cent  on  the  defendant's  subscription  to 
the  policy. 

Campbell  (ot  the  plainti|&.  This  was  a  clear  case  of 
stranding.  The  ship  by  stress  of  weather  was  forced 
into  a  pprt,  when  brought  to  her  moorings  she  was 
found  to  be  in  a  sinking  state^  and  was  in  consequence ' 
drawn  upon  the  ground,  where  she  remained  half  an 
hoiir.     It  is  no  answer  to  say  that  this  was  done  on 

purpose, 
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purpose^  and  that  the  injury  to  the  cargo  did  not  result       ISS5. 
from  the  stranding,  Burnett  y.  Kensington  (a),  Hamum       jqTIIII 
y.  Faux.(b)    Thus,  where  a  ship  had  run  upon  some       ^K^ 
wooden  piles  in  a  river,  and  remained  fiist  there  until 
the  piles  were  cut  away,  it  was  held  to  be  a  stranding^ 
Dobson  y.  Bolton,  (c)    If,  indeed,  the  ship  had  taken  the 
ground  in  the  ordinary  course  of  nayigation,  the^case. 
might  haye  been  different,  Heame  y.  Edmonds,  {d)    But 
that  case  is  expressly  distinguished  by  the  court  from 
Carrutiers  y.  Sydebotham  {e\  where  a  pilot  had  impro- 
perly moored  a  vessel  close  to  a  dock*gate  in  the  Mer^ 
sey^  and  when  the  tide  fell  she  took  the  groudd  and  was 
damaged,  and  it  was  held  to  be  a  stranding;  the  ship 
having  been  taken  out  of  the  usual  course,  and  im-. 
properly  moored  in  the  place  where  the  accident  after* 
wards  happened.    The  same  distinction  is  recognised 
in  Beyner  v.  Godmond.{f)    The  case  of  Baring  ▼•* 
Henkle{g),  may  be  relied  on  lor  the  defendant:  there  a 
vessel  in  the  river  TTtames  was  run  foul  of  by  two  other . 
vesseb,  and  thereby  driven  ashore^  where  she  remained 
fast  for  an  hour,  and  it  was  held  not  to  be  a  stranding. 
But  the  law  of  that  case  is  very  doubtful,  and  it  is  dis- 
tinguishable from  this,  for  here  the  stranding  was  for 
the  purpose  of  avoiding  a  greater  impending  danger* 

ft 

F.  Pollock  for  the  defendant.  There  was  not  in  this  case 
a  stranding  within  the  meaning  of  the  policy.  In  Bumeti 
v.Kensingtony  and  Harmony.  Foiir,  there  was  an  undoubt- 
ed stranding^  but  this  was  a  mere  removal  from  one  part 
of  the  harbour  to  another.    In  Carruthers  y«  Sydebothamf 

(a)  7  7.  R.  210.  (6)  8  Oampb.  4S9. 

(«)  Uanh  Im.  831.,  Ptirk  Int.  177.  8.  C.  (d)  I  B.^S.  8S8.    ^ 

i§)AM.i8.m.         if)  5B.4:A.nS.         U)  Monk  Ins.  S8SL" 

and  • 
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iiSS'       and  B^a/ner  v.  Godmond,  the  injuiy  sustained  was  oc- 


casioned by  the  stranding.  [Litllndale  J.  In  point  of 
law  that  makes  lio  diGFerence.]  Th.it  is  so,  but  such 
e  circumstooee  would  make  the  court  anxious  to  extend 
the  meaning  of  the  word  stratulitig  as  far  as  possible. 
Sappose  the  captun  Instead  of  drawing  t)ie  ship  ashore 
for  the  purpose  of  i^airing  lier,  had  taken  her  into 
dock,  ^e  would  then,  on  the  falling  of  the  tide,  have 
toudied  ami  remained  upon  the  ground,  yet  that  would 
not  have  been  a  stianding.  And  it  seems  difficult  to 
distinguish  tekmg  the  jpt>nnd  under  such  circumstances, 
from  that  fi>hich  aatually  happened  in  this  case.  Again, 
Baring  v.  HenMe  is  an  authority  in  favour  of  the  de- 
feDdant:  there  the  taking  ^e  ground  did  not  happen  in 
the  course  of  the  vojage,  and  it  was  held  not  to  be  a 
stranding;  here  the  injury  sustained  in  the  course  of 
the  Toyage  was  the  striking  upon  an  anclior ;  tiic  vessi^ 
was  afterwards  moored  in  deep  water,  Tlie  subsequeKt 
act  of  hauling  her  ashore  was  not  in  the  course  of  her 
voyage,  and  the  underwriters  ought  not  to  be  made 
answerable  for  it. 

ABBOTT  C.J.  i  am  of  opinion  that  the  ship  was 
stranded  within  the  meaning-  of  this  policy.  The  dis- 
tinction token  in  the  cases  cited  on  bclial  f  of  the  plaintiff, 
^pears  to  me  to  be  a  Tery  sound  distinctioh.  What, 
thenc  are  the  faots  of  this  case  ?  A  ship  driven  into  a 
harbour  by  stress  of  weather,  on  entering  that  harbonr 
meets  with  an  accident,  and  being  moored  in  de^ 
water,  is  in  danger  of  sinking.  For  this  reason  she  is 
drawn  into  another  part  of  the  harhoui-,  where  she  im- 
mediately takes  the  ground,  anil  remains  fast  for  some 
time.     I  cannot  distinguish  this  from  the  case  of  a  ship 
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on  the  high  seas,  in  danger  of  being  wrecked  by  a  storm, 
and  on  that  account  allowed  to  be  driven  by  the  soils 
and  rudder  upon  the  beach  of  the  main  ocean. 

,        ■  ... 

Bayley.  J.  The  ship  in  this  case  was  laid  on*  the 
strand,. not  in  the  ordinary  course  of  navigation,  but| 
ex  necessitate,  to  avoid  an  impending  danger.  It  is^ 
therefore,  clearly  within  Burnett  v.  Kensington^  and 
the  plabtiff  is  entitled  to  recover  for  the  damage  sus* 
tained  hj  his  goods. 

HoLROYD  and  LiTTLEDALE  Js.  concurred.  • 

Postea  to  the  Plainti£  {a) 

(a)  Quanre,  Whether  this  would  have  been  a  loss  bj  perils  of  the  sea, 
IT  the  injury  to  the  goods  had  resulted  from  the  stranding  and  not  from 
ittifuBg  upon  an  andior.  See.  Thompson.  ▼.  WhUnwre,  3  Tauni*  2S7. ; 
Fletcher  y.  In^,  2  B.  ^  A.  515. ;  Phm^tt  ▼.  Barker,  5B.  ^ji.  161. 


Thomas  Snell  against  John  Snell  and  Robert  Tuesday, 

T,  Novetnber  2ad. 

Heard. 


/COVENANT  against  the  defendants,  for  not  hav-  Where,  In  <»?•- 

V-/  ...  lUMt,  a  defend- 

ing delivered   sufficient  timber  for  the  repairs  of  ant  crares  ojer 

.of  the  deed*  seta 

certain  messuages,  tenements,  mills,  and  premises,  situ-  h  out,  and 
ate  in  the  parish  o(  Bea/ord,  in  the  county  of  JDowi.  factumrSSa 

deed  so  set  out 
beoouies  a  part  of  the  declaration,  and  the  only  question  at  the  trial  upon  that  issue  it^ 
whether  the  deed  set  out  was  executed  by  tho  defendant. 

CoYsnaot  to  deliver  timber  (growing  ou  the  premises)  iufflclant  for  the  repairs  thereof; 
averment,  that  there  was  timber  growing  on  the  premises  suffident  for  the  repairs,  but 
defeiidant  bad  not  delivered  it.  Plea,  that  there  was  not  timber  growing  on  the  premises 
sufficient  and  proper  for  the  repairs.  Issue  thereon.  Semble,  that  the  covenant  meant 
that  the  timber  should  be  sufficient  in  quality  as  well  as  quantity,  and  that  the  plea  was 
good,  (not  having  been  demurred  to,)  without  stating  tliat  there  was  not  timber  sufficient 
for  any  part  of  the  repairs. 

Vol.  IV.  S  C  At 
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1825.        At  the  trial  before  AlAott  C.  J.,  at  the  Summer  assizes 
"""■"^        1824,  for  the  county  of  Devofi,  a  verdict  for  SOOOL 

Snxli* 

ag€dnti  wos  found  for  the  plaintiff,  subject  to  the  award  of  an 
arbitrator,  and  subject  to  the  opinion  of  this  Court  upon 
the  following  case :  Jonathan  Ivie,  by  a  certain  indenture 
of  lease,  bearing  date  the  10th  day  of  April  1775,  and 
made  between  J,  Ivie  of  the  one  part,  and  one  Anikmy 
Snell  of  the  other  part,  demised  for  the  term  df  fbor* 
score  and  nineteen  years,  thenceforth  next  ensoingy 
certain  messuages,  gardens,  &c.,  and  all  those  two  waltf 
grist  mills,  and  mill-houses,  with  the  appurtenances^ 
called  Beaford  Mills,  together  with  all  those  head-wear% 
mill-pools,  &c. ;  and  also  all  that  coppice  known  by  the 
name  of  Beaford  Wood,  with  the  appurtenancesi  (ex- 
cepting unto  the  said  Jonathan  Ivie,  his  heirs  and  a»> 
signs,  all  timber  and  timber-like  trees  and  saplings  of 
oak,  ash,  elm,  and  beech  then  growing,  or  thereafter  to 
grow  on  the  said  premises,  or  any  part  thereof  with 
free  liberty  of  ingress  and  egress  for  the  said  Jonaihim 
Ivie,  his  heirs  and  assigns,  agents,  workmen,  and  ser- 
vants, at  all  times  to  view,  fell,  work  up,  and  carry  away 
the  same,  during  the  term  thereby  granted;)  and  the 
said  wood  called  Beaford  Wood  to  be  kept  for  wood 
and  timber  as  formerly,  except  two  acres  to  be  grubbed 
up,  and  certain  parts  in  the  occupation  of  IViRum 
Heard.  And  the  said  Antlwny  Sfiell  did,  by  the  said 
lease,  for  himself,  his  executors,  &c.,  covenant,  promii^ 
and  grant,  to  and  with  the  said  Jonatlian  Ivie,  his  hidj|G|; 
and  assigns,  that  he  the  said  Anthony  Snell,  his  executoi%' 
&c.,  should  and  would,  at  his  and  their  own  proper  OQlt' 
and  charges,  repair  and  amend,  and  keep  in  good  aiM| 
sufficient  repair,  as  well  the  said  mills,  mill-lioaii% 
flood-hatches,  mill-leats,  and  head-wears,  so  as  the 


r 
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water  grist-mlUs,  mill-house,  milMeat,  and  head-wears,        1825. 
and  all  other  things  belonging  to  them,  might  be  kept        — 

SVKLZr 

as  large,  strong,  and  useful  in  every  respect,  as  they  aganui 
at  any  time  had  formerly  been ;  and  being  so  kept  in 
good  and  sufficient  repair,  he  the  said  Anthofiy  Snell, 
his  executors,  &c^  should  and  would  likewise,  at  his 
and  their  own  proper  costs  and  charges,  well  and  suffi- 
ciently uphold,  sustain,  and  maintain  all  and  singular 
the  said  demised  premises,  with  the  appurtenances, 
as  well  houses,  walls,  and  coverings,  as  the  said  two 
mills  and  wears,  and  all  hedges,  ditches,  gates,  bars, 
stiles,  and  fences,  with  all  needful  and  necessary  re- 
parations and  amendments  whatsover,  when  and  as 
often  as  need  should  require,  during  the  said  term,  and 
the  same  mills,  wears,  leat,  hatches,  and  all  other  the 
premises,  with  the  appurtenances,  so  well  and  suffici- 
ently repaired,  sustained,  upholden,  maintained,  and 
amended  at  the  end  of  the  said  term,  should  and  would 
leave  and  yield  up  the  same,  the  said  Anthony  Snell, 
kit  executors^  administrators^  and  assigns^  having  and 
takingf  by  delivery  of  the  said  Jonathan  Ivie,  his  heirs  or 
assigns,  steward  or  agent,  stifficient  timber  growing  on  the 
premises,  for  repairing  tlie  said  messuages,  tenements, 
Itaills,  and  premises,  during  the  said  term."  In  pur- 
suance of  the  said  lease,  A.  Sncll  entered  upon  and  took 
possession  of  the  demised  premises.  The  plaintiff  is  as- 
signee of  the  lease,  and  is  in  possession  of  the  demised 
premises.  The  defendants  are  the  assignees  of  the 
reversion.  The  demised  premises  requiring  repair,  the 
plaintiff  demanded  of  the  defendants  sufficient  timber, 
growing  on  the  premises,  to  be  delivered  to  him  for  re- 
pairing; and  the  defendants  having  neglected,  to  furnish 
the  same,  the  plaintiff  brought  his  action  to  recover  in 

3  C  2  damages 
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1825.       damages  for  breach  of  covenant  under. these  circum- 
"""""        stances.     The  declaration  stated  that  "  Jonathan  Ivicy  by 

Snzll 

againtt        indenture  of  10th  oi  April  1775,  did  demise  to  Anthony 
Snell  certain  messuages,  tenements,  mills,  and  premises 
(except  as  in  the  said  indenture  excepted),  and  that 
A.  Sncll  did  in  and  by  the  said  indenture  for  himself, 
his  executors,  &c.  covenant,  promise,  and  grant  to  and 
with  the  said  Jonathan  Ivie^  his  heirs  and  assigns,  that 
he,  the  said  Anthony  Sncll,  his  executors,  &c.  should 
and  would,  at   his  and   their  own   proper   costs  and 
charges,   repair   and  amend,   and   keep   in   good  and 
sufficient  repair,  the  said  messuages,  tenements,  mills, 
and  premises ;  and  being  so  kept  in  good  and  suf&cioit 
repair,  he,  his  executors,  &c.  should  and  would  likewisei 
at  his  and  their  own  proper  costs  and  charges,  well  and 
sufficiently  uphold,  sustain,  and  maintain  the  said  mes- 
suages, tenements,  mills,  and  premises.     And  the  said 
Jonathan  Ivic  did  in  and  by  the  said  indenture,  for  him- 
self, his  heirs,  atid  assigns,  covenant,  promise,  and  agree 
to  and  with  A,  S?ieU,  his  executors,  &c.  that  he,  the  said 
Jonathan  Ivicy  his  heirs  or  assigns,  steward  or  agent, 
would  deliver   sufficient  timber,   growing  on  the  pre- 
mises,  to  repair  the  said  messuages,  tenements,  mills, 
and  premises  during  the  said  term."     And  subsequendy 
having  stated  a  demand  and  request  that  the  said  de- 
fendants would  deliver  sufficient  timber,  firrowinsr  on  the 
demised  premises,   for  completing  the  repairs,  the  de- 
claration averred  notice  given  to  the  defendants  that  he^ 
the  plaintiff,  was  ready  and  willing,  and  that  it  was  hb 
intention  to  do  and  complete  such  repairs  so  soon  tf 
timber  should  be  delivered  to  him  for  that  purpose; 
-and  averred  that  timber  sufficient  for  such  repairs  W 
growing  on  the  demised  premises.    The  defendant^  after 

cranflg 
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craving  oyer,  and  setting  out  the  indenture,  pleaded,  1825. 
first,  non  est  factum ;  secondly,  that  the  timber  growing 
on  the  premises  was  not  proper  or  sufficient  to  repair  against 
them,  as  stated  in  the  declaration ;  on  which  pleas  issues 
were  joined ;  and  at  the  trial  the  plaintififs  counsel  con- 
tended that  the  defendants,  by  setting  out  the  deed  on 
oyer,  and  pleading  non  est  factum,  admitted  the  words 
of  the  deed,  "  the  said  Anthony  Snell^  his  executors,  &c. 
having  and  taking  by  the  delivery  of  the  said  Jonathan 
Ivi€f  his  heirs  or  assigns,  steward  or  agent,  sufficient 
timber,  growing  on  the  premises,  for  repairing  the  said 
messuages,  tenements,  mills,  ahd  premises,  during  the 
said  term,"  to  amount  to  a  covenant ;  and  that  the  de- 
fendants on  such  pleading  were  entitled  to  object  only 
any  variance  (if  any)  between  the  covenant  set  out  in 
the  declaration  and  the  covenant  admitted  by  the  de- 
fendant's pleading  to  be  contained  in  the  indenture  of 
lease ;  and  also  that  the  plea  of  the  defendants  that  tlie 
timber  growing  on  the  premises  was  not  sufficient  or 
proper  to  repair  them,  admitted  the  fact  that  timber  was 
growing  on  the  premises ;  and  as  no  kind  of  timber  was 
excepted  by  the  indenture,  that  all  timber  was  proper; 
and  that  on  those  issues  the  plaintiff  mustiiave  a  verdict, 
the  quantum  of  damages  on  those  issues  being  the  only  fact 
to  be  ascertained.  On  the  other  hand,  the  counsel  for 
the  defendant  contended  that  those  words  in  the  lease  did 
not  amount  to  any  covenant  on  the  part  of  the  lessor  to 
provide  timber  for  the  repairs;  and  if  not,  that  the  de- 
fendants were  entitled  to  a  verdict  on  their  plea  of  non 
est  factum ;  and  however  that  might  be,  they  were  en- 
titled to  contend  on  that  plea,  that  the  lease  was  not 
correctly  set  out  in  the  declaration,  inasmuch  as  the 
declaration  represented  the  stipulation  on  the  part  of  the 

3  C  3  lessor 
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1825.       lessor  as  an  absolute  and  independent  covenant,  and  not 
as  a  mutual  condition  or  covenant  to  be  performed  at 

Snell  ,  _ 

agamu  the  same  time  with  that  of  the  lessee ;  and  it  appeared 
by  the  declaration,  that  the  lessor  was  to  deliver  timber 
growing  on  the  premises  generally,  but  by  the  leasey 
altliough  die  whole  of  Beqford  wood  was  denused, 
two  acres  of  it  were  to  be  grubbed  up,  and  the  rest  of 
the  wood  only  kept  for  timber  as  formerly.  The  de- 
fendants' counsel  also  contended,  that  even  if  there  were 
some  timber  growing  on  the  premises,  yet  if  it  was  not 
proper  or  sufficient  for  the  requisite  repairs,  the  d^ 
fendants  would  be  entitled  to  a  verdict  on  the  other 
issue.  Whereupon  these  questions  of  law  were  agreed 
to  be  made  the  subject  of  a  special  case,  and  the  qaestions 
of  fact  (subject  to  the  opinion  of  the  Court  upon  the 
law)  and  damages  thereupon  were  referred  to  arbi- 
tration. The  questions  for  the  opinion  of  the  Court 
were,  first,  whether  the  words,  "  the  said  Anthony  Sndl, 
his  executors,  administrators,  and  assigns,  having  and 
taking  by  the  delivery  of  the  said  Jonathan  Ivicy  his  heirs 
or  assigns,  steward  or  agent,  sufficient  timber  growing 
on  the  premises  for  repairing  the  said  messuages,  tene- 
ments, mills,  and  premises  during  the  said  term,"  amount 
to  a  covenant  on  the  part  of  the  lessor,  or  only  a  coo* 
dition  or  qualification  of  the  lessee's  covenant  to  rqsair; 
and  whether,  in  the  latter  case,  the  defendants  were  or 
were  not  entitled  to  a  verdict  on  their  plea  of  non  crt 
factum  on  that  ground.  Secondly,  whether  the  in- 
denture was  correctly  set  out  in  the  declaration ;  and  if 
not,  whether  the  defendants  were  or  were  not  entitlld 
to  the  verdict  on  that  plea  on  that  ground.  And,  thiidl^f 
whether  the  defendants  were  or  were  not  entitled  to 
the  verdict  on  the  other  issue,   in  case  the  arfaitnMr 

should 
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sboukl  find  that  there  was  some  timber  growing  on  the        1825* 

premises,  but  that  the  same  was  not  proper  or  sufficient       *— 

for  the  repairs.  agama 

Sirttt. 

Carter^  for  the  plaintiff.  The  question  as  to  the  con- 
struction of  the  alleged  covenant  cannot  arise  in  this 
case^  the  defendant  having  set  out  the  deed  on  oyer,  and 
pleaded  non  est  factum.  ^Abbott  C.  J.  The  deed  so  set 
out  becomes  a  part  of  the  declaration ;  the  defendants, 
in  order  to  raise  that  question,  should  have  demurred.] 
Then,  secondly,  the  plaintiff  having  averred  that  tim- 
ber sufficient  for  the  repairs  was  growing  on  the  de« 
^lised  premises,  and  the  defendants  having  pleaded  that 
the  timber  there  growing  was  not  proper  or  sufficient 
for  the  repairs,  without  adding,  or  any  part  thereof^  it  is 
admitted  on  the  record  that  there  was  some  timber 
which  could  be  applied  to  the  repairs,  and  the  word 
proper  is  not  found  in  the  covenant.  The  plaintiff  is, 
therefore,  at  all  events,  entitled  to  a  verdict  upon  that 
issuer  and  the  arbitrator  has  nothing  to  do  but  enquire 
into  the  amount  of  damages. 

E.  Ijawes,  contra.  The  deed  in  question  does  not 
(X>ntain  any  covenant  by  the  lessor  to  deliver  timber. 
The  lessee  first  covenants  to  repair  during  the  term, 
and  at  the  expiration  thereof  to  deliver  up  the  premises 
so  repaired,  ^<  the  said  A.  Snelly  his  executors,  &c. 
having  and  taking  by  delivery  of  the  said  Jonathan  Ivie, 
his  heirs  or  assigns,  steward  or  agent,  sufficient  timber 
growing  on  the  premises  for  repairing  the  said  mes- 
suages," &c.  That  is  a  mere  qualification  of  the  lessee's 
covenant  to  repair.     In  the  case  of  Holder  v.  Tayloe{a) 

(«)  RoU.jibr.  Cov.  (C).  pi.  S, 

3  C   4  »* 
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1825.        it  is  said,  "  If  a  lessee  covenant  to  repair,  provided  aU 
«  loays  that  the  lessor  shall  Jind  great  timber^**  this  proviso 

5««»»**  shall  not  be  a  covenant  on  the  part  of  the  lessor,  bat 
shall  be  only  a  qualification  of  the  covenant  of  the  lessee. 
And  Dyer^  i9b.pl.  II 5.,  shows  that  the  lessee  might,  in 
this  case,  have  taken  timber  without  waiting  for  ft 
delivery  by  the  lessor :  the  words,  then,  upon  which  re- 
liance is  placed,  do  not  amount  to  a  covenant;  and  if  so^ 
there  is  no  such  deed^s  that  declared  upon,  and  Rots  v. 
Parker  {a)  f  and  Waugh  v.  Bussell  (J),  show  that  the  ptapa 
mode  of  taking  advantage  of  such  a  variance  is  bjr 
pleading  non  est  factum.  ^Abbott  C.  J.  In  Waugh  ▼• 
Bussell,  Gibbs  C.  J.  says,  ^^  After  oyer  and  non  estfiurtnnt 
pleaded,  the  question  is,  whether  the  tenor  set  oot  is 
the  same  as  the  tenor  of  the  bond  executed/']  The 
covenant  declared  upon  is  described  as  ah  independent 
unconditional  covenant ;  whereas,  in  truth,  it  is  mefdf 
a  qualification  of  the  lessee's  covenant,  or,  at  all  events^ 
a  dependent  and  mutual  covenant;  the  declaration  is 
therefore  bad,  and  the  defendants  are  entitled  to  takiB 
advantage  of  the  variance  on  non  est  factum,  Ten^oamf 
v.  BwTiand'  (c) 

Abbott  C.  J.  I  abstain  from  giving  any  opinioD 
upon  the  question  of  law  as  to  the  construction  of  the 
deed ;  that  is,  whether  it  contains  a  covenant  on  the 
part  of  the  lessor  to  find  timber  for  the  repairs  of  the 
demised  premises.  The  course  of  pleading  which  has 
been  adopted  precludes  the  Court  from  entering  into 
or  deciding  that  question.  The  plaintiff  by  his  de- 
claration surmises  that  there  is  such  a  covenant  in  the 

(a)   lB.iC,  35S.  (6)  5  Taunt.  707.  (r)  4  Campb.  Sa 

lease, 
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lease,  the  defendant  prays  oyer,  and  having  set  it  out,  1825. 
pleads  non  est  factum.  When  tliat  has  been  done,  it  g^^^^ 
appears  by  all  the  authorities  that  the  only  question  is,  ^nu 
whether  the  party  did  or  did  not  execute  the  deed  so 
set  out  and  transcribed  into  the  record,  whereby  it  is 
rendered  a  part  of  the  declaration.  The  second  question 
arises  upon  a  plea  which  is  certainly  informal.  It 
should  have  stated  that  there  was  not  timber  growing 
on  the  premises  sufficient  for  the  repairs  or  any  part 
thereof.  But  as  the  plaintiff  has  not  demurred,  it  may 
perhaps  be  good.  The  word  sufficient  appears  to  em- 
body jprop^;  to  be  within  the  meaning  of  the  covenant, 
the  timber  should  be  sufficient  in  quality  as  well  as 
quantity,  nothing  therefore  turns  upon  the  introduction 
of  the  word  proper  into  the  plea.  Besides,  no  question 
of  this  sort  was  raised  at  the  trial ;  it  was  agreed  to  refer 
it  to  an  arbitrator,  and  our  duty  is  merely  to  instruct 
him  as  to  the  course  which  he  ought  to  pursue.  I  take 
it  to  be  this,  if  he  finds  that  there  was  timber  growing  on 
the  premises  sufficient  for  all  the  repairs,  he  will 
give  damages  accordingly,  and  so  in  proportion  if  there 
was  sufficient  for  a  part  only  of  the  repairs.  But  if 
there  was  not  timber  sufficient  for  any  repairs,  he  should 
on  that  issue  direct  a  verdict  to  be  entered  for  the  de- 
fendants'; and  if  the  defendants  are  dissatisfied  with  the 
construction  which  the  plaintiff  has  in  his  declaration 
put  upon  the  covenant,  they  may  bring  a  writ  of  error. 

Baylet  J.  I  am  of  the  same  opinion.  If  a  plaintiff 
states  the  legal  effect  of  a  deed,  the  defendant  has  a 
right  to  see  it  on  oyer,  and  if  the  meaning  varies  from 
that  attributed  to  it  in  the  declaration,  in  order  to  lake 
advantage  of  that  variance,  he  should  plead  non  est 

factum 
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factum  without  setting  out  the  deed.  If  it  does  not 
support  the  breach,  he  should  set  it  out  and  demur. 
I^  however,  he  sets  out  the  deed  on  oyer,  and  pleads 
non  est  factum,  the  only  question  at  the  trial  of  that 
issue  is,  whether  the  deed,  whereof  the  tenor  is  set  ont^ 
was  executed  by  the  defendant  or  not.  That  is  the 
language  of  Gibbs  C.  J.  in  Waugh  v.  BusselL  If  after  a 
deed  has  been  set  out  on  oyer,  a  plea  of  non  est  fiictom 
could  put  in  issue  the  legal  effect  ascribed  to  the  deed 
in  the  declaration,  and  not  merely  the  existence  of  the 
deed  set  out  on  oyer,  it  would  be  sending  to  the  jaijf 
not  so  properly  a  question  of  fact,  as  the  question  of 
law,  what  is  the  construction  and  legal  e£fect  of  the 
deed.  Upon  the  other  point  I  agree  in  thinkingp  that 
the  plea  is  informal,  but  as  the  plaintiff  has  not  de« 
murred,  the  arbitrator  may  take  the  justice  of  the  cms 
into  consideration,  and  decide  upon  the  facts  acoording 
to  the  directions  given  by  my  Lord  Chief  Justice. 


HoLROYD  and  Littledale  Js.  concurred. 

Postea  to  the  plaintUC 


tTednetday, 
November  2Sd, 


The  King  against  Churchill  and  Booth. 


J^ist"^,   C^iURCHILL  and  Booth  appealed  against  a  poor- 
and  Uie  occu-  rate  for  the  town  and  county  of  die  town  of  Noiitng' 

pi6n  of  ftDaent  "^  ^ 

taenuagesUiere,  ^07^,  on  two  grounds;  first,  that  they  were  improperly 

had  as  such,  for  •'  r     r      ^ 

a  certain  por-     rated  for  Certain  lands  of  which  they  were  not  oocu* 

tion  of  the  year,      .  , 

a  right  to  turn    picrs;   and,   secondly,   that  other  persons   who   Were 

catUe  into  cer- 
tain fields,  and  to  exclude,  dnring  that  period,  Uie  owner  of  the  soU :  Held,  that  this 
II  mere  nght  of  common,  and  not  rateable  to  the  rebef  of  the  poor. 


occupiers 
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occnpiera  of  land  were  not  included  in  the  rate.  The  1825. 
sessions  amended  the  rate,  by  striking  out  the  names  of  — — 
the  appellants  from  the  rate  in  respect  of  the  land  for  againtt 
which  they  were  respectively  rated ;  and  as  to  all  other 
persons  named  therein  they  confirmed  the  rate,  subject 
to  the  opinion  of  this  Court  upon  the  following  case. 
The  town  and  county  of  the  town  of  Nottingham  con-  * 
sists  of  the  three  parishes  of  Saint  Mary^  Saint  Peter, 
and  Saint  Nicholas.  In  the  parish  of  Saint  Mary  there 
ftre  large  fields  or  tracts  of  land,  called  the  Sand  Field, 
the  Clay  Field,  and  the  Meadows,  belonging  to  difierent 
persons.  The  land  called  the  Meadows  consists  of 
aboat  280  acres,  to  the  pasturage  and  herbage  of  which 
the  burgesses,  resident  in  the  said  three  parishes,  even 
if  they  are  inmates,  not  renting  or  holding  any  tenement 
or  hereditament  whatever,  are  exclusively  entitled ;  and 
to  turn  in  three  head  of  large  cattle  each  from  Old  Mid^ 
summer^ay  to  Old  Lammas- day,  when  all  the  cattle  are 
taken  out,  and  the  pasturage  is  laid  till  the  third  of  Oc- 
tcber,  when  the  said  burgesses  are  again  exclusively 
entitled  to  turn  in  a  like  number  of  cattle  until  the  2d  of 
February  following,  which  pasturage  and  herbage  is  of 
the  value  of  105.  per  acre  between  Old  Midsummer  and 
Candlemas.  The  quantity  of  land  in  the  sand  and  clay 
fields  comprises  about  650  acres,  fenced  off  into  dif- 
ferent sized  closes  belonging  to  different  individuals. 
The  said  burgesses,  resident  in  the  said  three  parishes, 
and  also  the  occupiers  of  ancient  messuages  in  the  said 
three  parishes,  and  who  as  such  occupiers  are  severally 
rated  to  the  poor  in  their  respective  parishes  in  respect 
of  their  messuages  and  other  property^  but  not  for  such 
common  right,  claim,  and  such  of  them  as  choose,  ex- 
ercise the  right  to  turn  in  three  head  of  large  cattle 
from  Old  Lammas-day  to  Old  Martinmas-day  in  every 

year, 
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1825.        year,  during  which  period  neither  the  owner  of  the  free* 
'  -        hold  nor  the  tenants  have,  as  such,  any  right  to  turn  in 

againsi  cattlc  therein ;  and  during  that  period  the  pasturage  and 
herbage  of.  the  said  fields  are  also  of  the  value  of  10^.  per 
acre.  The  several  persons  named  in  the  notice  of  ap- 
peal, and  who  have  been  duly  served  with  the  same, 
had  each  of  them  cattle,  some  three,  some  two,  and 
some  one,  in  either  the  fields  or  meadows,  during  some 
part  of  the  time  the  same  were  commonable,  and  at  the 
time  of  making  the  said  rate ;  but  none  of  such  sevend 
persons  were  included  in  the  said  rate  for  so  depasturing 
their  cattle,  nor  has  it  ever  been  usual  in  the  said  parish 
of  Saint  Mary  to  rate  the  persons  turning  into  the  fields 
and  meadows  during  the  time  of  their  so  being  open; 
and  the  court  of  sessions  refused  to  quash  or  amend  the 
rate,  on  account  of  such  burgesses  and  occupiers  of 
ancient  messuages  being  omitted  to  be  rated,  from  the 
impossibility  of  ascertaining  and  rating  the  whole  of 
such  persons  so  turning  into  the  said  fields  and 
meadows,  for  their  actual  occupation  and  enjoym^t, 
there  being  upwards  of  two  thousand  burgesses  entided 
so  to  turn  in,  besides  the  occupiers  of  many  hundred 
messuages,  many  of  whom  exercise  such  rights  in  difc 
ferent  modes  and  at  different  times,  as  by  turning  in 
one  or  more  head  of  cattle  for  a  night,  or  a  day,  and  in 
other  ways,  and  there  being  no  coin  small  enough  to 
assess  some  of  them  if  they  were  liable  to  be  rated  only 
for  their  actual  occupation  and  enjoyment. 

Scarlet{  and  S.  Phillipps,  in  support  of  tlie  order  of 
sessions.  The  justices  at  sessions  having  amended  the 
rate  by  striking  out  the  names  of  the  two  appellant^ 
they  were  no  longer  aggrieved  by  the  rate,  and  had  no 
right  to  insist  upon  the  other  objection,  viz.  that  certain 
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persons  had  been  improperly  omitted.     But  that  objec-        1 825. 
lion  to  the  rate  is  clearly  invalid.     Upon  the  case  it 
appears,  that  the  burgesses  and  the  occupiers  of  ancient        agaimt^ 

,  ClIUftCUILU 

houses,  about  2000  in  number,  have  an  exclusive  right 
of  pasturage  in  three  parcels  of  land  during  a  certain 
portion  of  the  year.  That  is  a  mere  right  of  common, 
and  not  an  occupation :  the  parties  exercising  it  were 
not  therefore  liable  to  be  rated,  Bea:  v.  Bailiffs  of  Tewks^ 
burt/{a)f  Rex  v.  Bailiffs^  Sfc.  of  Sudbury,  {b)  If  the  fields 
are  vested  in  the  corporation  for  the  benefit  of  the  bur- 
gesses, the  corporation  should  be  rated. 

Nolan  and  Balguy^  contra.  There  is  no  weight  in  the 
preliminary  objection.  The  appellants  were  only  ex- 
onerated in  respect  of  the  land  for  which  they  were 
rated,  and  might  be  still  aggrieved  by  the  rate.  As  to 
tlie  other  and  main  point,  the  rate  was  defective.  This 
occupation  does  not  at  all  resemble  agistment,  for  there 
the  party  takes  a  certain  definite  porUon  of  the  herbage^ 
and  pays  an  immediate  profit  to  the  paramount  occu- 
pier. But  these  persons  have,  for  a  long  period,  die 
exclusive  occupation,  and  if  they  are  not  rateable,  no 
one  else  is.  The  cases  which  have  been  cited  do  not 
apply,  for  tliere  it  was  found  that  the  corporation  were 
the  occupiers.  Here  it  is  found  that  the  burgesses 
were  in  the  occupation  of  something  producing  benefit 
to  them,  they  were  therefore  rateable.  It  is  not  neces- 
sary to  enquire  into  their  title,  it  is  sufficient  that  they 
occupied ;  and  upon  the  facts  found,  they  were  occu- 
piers.    The  case  of  Bex  v.  Watson  {c)  is  an  authority 

(fl)  \5East,  155.  {b)  \B.iC.  389.  (c)  5  EaU,  481. 

for 
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1825.        for   these  appellants.     In  Rex  v.  Sudbury^  Bayky  J. 
pointed  out  two  circumstances  which  distinguished  that 

The  Kino 

agairut        case  from  Rex  v.   JVatson,  viz.  that  in  the  latter  the 

Chuachill* 

individuals  who  turned  on  had  the  exclusive  eDJoyment 
of  the  land  for  the  purpose  of  turning  on  their  cattle, 
and  that  no  payment  was  made  by  them  to  the  cor- 
poration. The  same  distinctions  e^st  between  this 
case  and  Rex  v.  Sudbury^  it  cannot,  therefore,  be  governed 
by  it. 

BiiTLEY  J.  {a)  In  order  to  prove  a  person  liable  to  be 
rated,  it  is  necessary  to  show  that  he  is  an  inhabitant  or 
an  occupier  of  lands,  houses,  &c.  The  question  here 
IS,  whether  the  persons  whose  names  are  alleged  to  have 
been  improperly  omitted  out  of  the  rate  were  indifi* 
dually  occupiers  of  land.  The  word  common  is  wdl 
known  to  the  law,  and  Lord  Coke  says  there  are  four 
kinds  of  common  of  pasture;  common  appendant,  whidi 
is  appendant  to  arable  land ;  common  appurtenant,  for 
which  one  must  prescribe  (in  a  que  estate) ;  common  per 
cause  de  vicinage,  which  is  but  an  excuse  for  trespass; 
and  common  in  grosSy  which  is  so  called,  for  that  it  ap- 
pertaineth  to  no  land,  and  must  be  by  writing  or  pre- 
scription. Land  lies  in  livery,  but  a  right  of  common 
in  grant.  Docs  that  for  which  it  is  attempted  to  rale 
the  burgesses  of  Nottingham  lie  in  grant  or  in  liveiy? 
Each  has  a  right  to  turn  three  cattle  upon  certaia 
fields  during  a  certain  portion  of  the  3'ear.  It  is  claimed 
by  them  as  burgesses,  and  as  occupiers  of  andenl 
houses.     Could  they  be  enfeoffed  of  such  a  privilege? 

(a)  Abbott  C.  J.  was  absent. 

If 


,  ] 
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If  not,  it  is  plain  that  they  have  no  right  to  the  soil,        1825. 
but  merely   an   incorporeal   hereditament,   a   right  of 
common  by  prescription,  which  is  not  rateable.     The        againsi 

,  CUUACUILI. 

order  of  sessions  was  therefore  right. 

HoLROYD  J.  I  think  that  the  burgesses  cannot  be  i 
rated  in  respect  of  their  right  to  turn  cattle  upon  the 
lands  in  question.  It  appears  to  me  that  the  right  is 
vested  in  the  corporation,  for  the  benefit  of  its  members. 
A  profit  a  prendre  in  the  soil  of  another  cannot  be 
claimed  by  custom,  except  in  the  case  of  a  copyhold  or 
tenant  right,  where  it  is  claimed  in  the  soil  of  the 
lord,  (a)  In  other  cases  it  can  only  be  claimed  by 
grant  or  prescription.  Now  the  burgesses  in  this  case 
cannot  take  as  a  corporation,  and  cannot  prescribe 
for  the  right  in  themselves,  according  to  the  case  of 
Mellor  V.  Spateman,  {b)  Supposing,  therefore,  that  there 
was  a  possession  in  law  of  those  fields,  so  that  trespass 
might  have  been  maintained  either  by  the  corporation 
or  the  burgesses,  I  think  it  must  have  been  by  the 
corporation,  (c)  But  this  appears  to  me  a  mere  in- 
corporeal right,  and  not  within  any  of  the  words  in  the 
statnte  43  Eliz.  c,  2.  Land  to  which  a  right  of  com- 
mon is  attached  may  on  that  account  be  rated  at  a 
higher  value,  but  the  right  of  common  is  not  rateable 
per  se. 

LiTTLEDALE  J.     I  think  that  the  burgesses  could  not 
as   individuals  be   rated.     They  had  a  mere  right  of 

(a)  See  Foiston  v.  Crachroode,  4  Co*  31  a,  (b)    1  Sound.  339. 

(c)  In  Com.  Dig.,  Common  (H),  it  U  said  that  a  commoner  cannot 
mamtain  trespass  for  damage  to  the  soil  or  graas ;  for  he  has  no  interest 
bat  to  take  the  pasture  by  the  mouths  of  his  cattle. 

common^ 
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1825.        common,  and  according  to  the  decided  cases  that  is  not 
^  the  .  subject   of  raUng.     It  is  said,  that  the  exclusive 

againsi  pasturagc  gave  them  the  exclusive  interest.  I  think  it 
had  not  that  eiFect,  and  that  they  could  not  maintain 
trespass  as  persons  having  the  primam  veBturam.  The 
right  enjoyed  by  these  burgesses  could  only  be  claimed 
by  prescription  in  the  name  of  the  corporation.  Ac- 
cording to  Com.  Dig.  Prescription  (H),  there  may  be  a 
prescription  for  sole  and  several  pasture^  so  as  to  exclude 
the  owner  of  the  soil,  as  appears  also  bj  Hoskins  v. 
Robins  (a) ;  and  under  such  circumstances  the  perscns 
enjoying  the  right  may  grant  it  to  others.  But  in  this 
case  no  such  grant  to  others  could  be  made  by  the  bin> 
gesses :  the  exclusive  right  was  in  the  corporation,  and 
they  had  it  but  for  a  limited  time,  and  could  only  take  it 
by  grant  or  prescription.  The  burgesses  could  not  take 
it  by  either  of  those  modes ;  which  shows  that  they  had 
a  mere  privilege  of  turning  on  catde,  in  respect  of  which 

^  they  were  not  rateable.     The  order  of  sessions  must, 

therefore,  be  confirmed. 

Order  of  sessions  confirmed. 

(a)  2  Sound,  324. ;  and  sec  Potter  v.  North,  I  Saund^  353.  n.  (2). 
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1825. 


The  King  against  Amlwch.  wednud^, 

November  23iL 

TJPON  an  appeal  by  the  churchwardens  and  over-  An  order  of  re- 

«,  «,  .in*-*  .  »»     moval  was  di- 

seeers  or  the  poor  o\  the  parish  of  lAanerchyniedd^  rected  to  the 
in  the  county  of  Anglesey^  against  an  order  of  two  jus-  and  oyerseen 
tices,  for  the  removal  of  John  Owat,  shoemaker,  his  ''1^\^!^l. 
wife  and  family,  from  the  parish  of  Amlvxh,  in  the  JJ^^^w "'  "°*^ 
county  of  Anglesey,  to  the  parish  of  LXanerchymedd,  in  churchwaideni 

in  Jt :   Held» 

the  same  county ;   the  sessions  quashed  the  order,  sub-  t^**  the  word 

X  ,\  ,  "  churchwar- 

ject  to  the  opinion  of  this  Court  on  the  following  case:  dent*'  might b« 

•>       ^      ..  reiected  as  sur- 

In  April  1824  overseers  were  appointed  for  the  parish  piiuage,  and 
of  Uanerchymedd.     The  order  of  removal  was  directed  might,  under 
to  the  churchwardens  and  overseers  of  the  parish  of  *|**[^**,f,f'^ 
lianerchumedd.     To  this  it  was  objected  that  Uanerchy-  5"*"^  ^^  ^T' 

•^  J  »/     der  by  msertmif 

mtdd  was  not  a  parish.     The  court  of  great  sessions  di-  "*  '^  ^«  y*'^"^ 

'  o  "orvill." 

rected  the  order  to  be  amended^  in  this  respect,  and  the      A  party,  by 

serving  an 

appellants  denied  their  right  to  do  so,  which  forms  the  office  of  clerk 

^  ....  Tfiiii  1  ^*  chapel 

first  pomt  m  this  case.  It  they  had  that  power  the  case  situated  in  an 
stands  as  if  the  removal  had  been  to  the  parish  or  vill  of  "n^  J!^°Lin 
UanerchymeddL  "ilSS" 

The  market  town  or  village  of  Llanerchymedd  lies  PY'*^*^^®*^ 

°  ^  side  there,  and 

partly  in  the  parish  oi  Amlwch  (the  church  of  which  is  five  >^P»rt  of  the 

f        ,  ,  duties  of  his 

or  six  miles  distant)  partly  in  two  other  parishes  and  office  of  clerk 

1       .        1  1  .   1       1  1  •      ***  exercisable 

partly  m  the  vill  of  Llantrchyinedd,  to  which  place  this  within  that  part 
removal  is  made.  The  vill  of  Llanerchymedd  lies  in  the  where  he  re- 
middle  of  tlie  village,  and  consists  of  a  small  plot  of  land, 
the  property  of  the  parson,  on  which  stand  the  whole  of 
the  church  and  church-yard.  There  are  also  within  it 
twelve  or  fifteen  houses,  and  a  few  acres  of  land.  It  has 
of  late  maintained  its  own  poor,  and  the  inhabitants 
Vol.  IV.  S  D  have 
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1825t        have  been  assessed  to  the  land-tax,  as  in  tlie  hamlet  of 
,^  BfyngwaUerif   which  is  in  the   parish   of  Ceidio.     No  . 

agauut  churchwardens  were  ever  known  to  be  appointed,  and 
no  evidence  was  given  of  the  appointment  of  a  constable, 
altliough  it  appeared  that  the  pauper's  father  had  been 
seen  acting  as  one  for  several  years.  The  church  or 
chapel  of  Uanerchymedd  is  kept  in  repair  of  right,  one 
side  thereof  by  the  family  who  own  the  Um^diartk 
estate,  and  the  other  side  by  the  family  who  own  the 
Chrodden  Issa  estate.  That  part  of  the  village  which 
is  in  the  parish  of  Amlwch  is  all  on  the  lAvydiarih 
estate,  as  are  also  the  hall,  and  several  farms  io  the 
vicinity.  The  chapelry  of  Lianerchymedd  is  attached  to 
the  rectory  of  JUanbenlan  (in  the  presentation  of  the 
Lord  Bishop  of  Bangor)  the  parson  of  which  receives 
the  rents  of  the  glebe  lands  -in  and  near  the  vill  of 
Uanerchymedd^  appoints  tlie  curate,  and  pays  his  salaij* 
The  emoluments  of  the  curate  arise  partly  from  bis 
salary  and  partly  from  offerings  and  oblations,  and  other 
payments  termed  surplice  fees.  The  inhabitants  of  the 
vill  h2#e  no  private  sitting  places  in  the  church;  all 
those  on  the  south  side  belong  to  the  Chi'oddetilssa  estate; 
those  on  the  north  side  belong  to  the  Lluydiartk 
estate,  which  is  in  the  parish  of  Amlvych,  and  tlie  chief 
part  of  the  congregation  are  dwellers  on  that  estate. 
A  proportion  of  the  elements  used  at  the  adminif- 
tration  of  the  sacrament  at  Uaiieichi/medd  churdi  l» 
supplied  by  Amlwch.  The  clerk  and  sexton  of  IAh 
nerchymedd  appears  to  have  been  appointed  by  the 
Llwydiarth  family  (malgre  the  minister) ;  his  emohl-* 
ments  arise  from  sweeping  the  church  and  washing 
the  surplices,  which  arc  not  paid  by  the  inhabitaBti 
of  the  vill,  and  also  from   ofierings  and  otber  fai 

pertaioipg 
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pertaining  to  his  office.     John  Owen^  the  pauper,  was        1825. 

«Ii|X>inted  clerk  and  sexton  of Uanerchymedd^  in  March      TbeKura 

'VIBSi  and  he  has  executed  the  office  to  the  present  time,      ^jf"** 

dwdling  altogether  in  that  part  of  the  village  oi  Liajwr" 

dkfmeddj  which  lies  in   the  parish   of  Amlwch.      The 

^fwoper's  father  was  clearly  settled  in  the  vill  iA  Uaner^ 

*Higfnedd.     The  respondents   insisted   that  the  pauper 

I^I^BDed  no  settlement  in  Amlwch  by  holding  the  office  of 

fyjitrk  of  Lianerchymedd  us  aforesaid,  the  duties  of  which 

Nliq^  contended  were  of  right  only  performed  m  the  vill, 

'Wkld  no  part  thereof  in  Amlwch.     On  the  part  of  the 

appellants  it  was  insisted,  that  it  was  the  duty  of  the 

"ininisterofZ/an^c^TTt^^^^  to  perform  domestic  service  of 

itte  Utnrgy  at  the  house  of  those  inhabitants  of  the  village 

^^ittd  its  vicinity  who  dwelt  in  the  i>arish  of  Amhoch^  and 

:  ^Hit  it  was  the  duty  of  the  clerk  to  attend  him.     The  re- 

ji|inndi  nt    called  as  a  witness,  the  Rev.  —  Lewis^  who 

been  curate  of  Uanerchymedd  for  about  sixteen 

The   appellants  called   the  Rev.  — •  i2ic^ar£&^ 

^vlto  had  been  curate  since  1798;  they  also  called  the 

tTyJohn  Oweuj  who  had  been  clerk  for  thirty  years, 

whose  father  had  been  clerk  for  a  great  many  years 

It  appeared   from   the   testimony  of  all   the 

^ritnesses,  that  it  had  been  the  uniform  practice  of  the 

mnnister  of  Ltanachymedd  to  attend  with  his  clerk  at 

the  houses  of  the  inhabitants  of  Amlwch^  in  the  village 

mmd  its  vicinity,  for  the  purpose  of  visitmg  the  sick,  ad- 

ninistering  private  baptism,  and  reading  a  prayer  prior 

*i»  the  removal  of  bodies  that  were  about  to  be  buried 

^•t  lianerchymedd  church.     No  limits  were  assigned  as 

10  the  distance  from   the  village  within  which   these 

*^  ieveral  services  had  been  performed   by  the  minister 

'  and  clerk  of  Lianerchymedd.     No  marriages  of  the  in- 

3  D  2  habitants 
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1825.        habitants  have  been  solemnized  in  Uanerchymeddm     The 

ijjj^  ^^^       witnesses  differed  in   opinion,  whether  these  services, 

affdfui        rendered  to  the  inhabitants  of  Amlwck  by  the  mhiister 

AMLWCBi  "^ 

and  clerk,  were  rendered  as  a  matter  of  right  or  of 
indulgence.  The  sessions  were  of  opinion  that  the 
pauper  had  held  an  annual  office,  a  part  of  the  duties 
of  which  were  performed  in  the  parish  of  Andvxh  where 
he  resided,  and  on  that  ground  quashed  the  order  of 
removal,  subject  to  the  opinion  of  the  Court  of  King^s 
Bench  on  the  above  case. 


'  Nolan  and  Cwwood  in  support  of  the  order  of 
sions.  The  sessions  had  no  power  to  make  the  amend- 
ment in  the  order  of  removal.  The  order  was  directed 
to  the  churchwardens  and  overseers  of  the  parish  of 
Uanerclii/medd.  Now,  there  were  no  churchwardens 
appointed,  and  churchwardens  constitute  an  essenUal 
part  of  the  body  of  parish  officers.  It  is  necessary 
for  them  to  join  in  binding  out  a  parish  apprentice, 
Rex  w  Fairjax  [a) ;  or  in  granting  a  certificate,  RexT, 
St.  Margfh'efsy  Leicester,  {b)  The  words  parish  and 
church-jcardens  are  material  and  essential  parts  of  the 
order.  No  amendment  can  be  made,  except  for  mis- 
take of  form  appearing  on  the  face  of  the  order.  Bcxr. 
Great  Bedwifi,  (r)  At  all  events,  the  sessions  ought,  if 
they  could  amend,  have  substituted  the  word  vill  for  pa- 
rish,  and  obliterated  the  word  church'tsMirden,  As  the 
order  stands,  it  is  uncertain  to  whom  it  is  addressed,  or 
to  what  description  of  place  it  refers.  Then  as  to  thtt 
principal  question  ;  that  resolves  itself  into  two  points: 
first,  whether  this  was  an  office  exercised  in  any  part 

(a)  Z Mod,  2G9.  {b)  Sl  EaU,ZZ2,  (c)  2Ars,1158i 


\ 
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©f  the  parish  of  Amlwch  ;  and,  secondly,  if  it  was,  whe-        1825. 
ther,  not   having  been  exercised  in   the  whole  of  the      -.    ^ 
parish,  the  pauper  gained  any  settlement  ?     As  to  the         agaUut 
latter  point,  the   statute  only  requires  that  the   office 
should  be  executed  within  the  parish ;  and  in  Rex  v. 
Fittlewofth  [a)  it  was  held,  that  it  was   not  necessary 
that  the  office  should  extend   over  the  whole  parish. 
Rex  V.  Liverpool  {b)   is   a   decisive   authority  to  shew, 
that  where  an  office  is  executed  in  a  parish,  though  not 

.  throughout  the  whole  of  a  parish,  it  is  sufficient  to  give 
a  settlement.  As  to  the  other  point,  the  pauper  exer- 
cised his  office  in  a  part  of  the  parish.  It  is  the  duty  of 
the  clerk  to  attend  the  minister,  and  it  is  stated  in.  the 
case  that  his  emoluments  arise  from  the  fees  belonging 
to  the  office.  [_Bayley  J.  Does  it  appear  that  the  pauper 
lived  in  that  part  of  Amlivch  over  which  his  duties  ex- 

.  tended  ?]  It  is  found  as  a  fact  that  the  pauper  resided 
in  Amlwch,  and  that  a  part  of  the  duties  of  his  office 
were  performed  there;  and  that  the  minister  exercises 
some  of  his  functions  within  the  parish,  and  derives 
emoluments  from  them.  And  the  fees  of  the  clerk 
arise  out  of  the  same  services  as  those  of  the  minister. 
The  ground  upon  which  an  office  confers  a  settlement 
is  notoriety.  In  this  case,  the  clerk  was  appointed  by 
the  owner  of  an  estate  in  Amlwch.  The  inhabitants  of 
Lianerchymedd  frequented  Llanerchymedd  chapel,  and 
from  time  to  time  required  and  obtained  the  services  of 
the  clerk,  and  the  sacramental  elements  were  provided 
by  the  parish  of  Amlwch,  It  must,  therefore,  have  been 
notorious  to  the  parish,  that  the  office  of  clerk  of  that 
chapel  was  exercised  within  it 

(a)  Burr,  S,  C.  238.  (6)  3  T.  R.  1 18. 

3  D  3  Tindal 
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1825.  Tindal  and  Patteson  contra.     By  the  statute  5  G.  2. 

■        r.  119.  5.1.  the  justices,  at  sessions,  are  enabled  to  cause 

llie  KiKO  ... 

a^mn%t        any  defect  in  form  in  orders  of  removal  to  be  amended. 

Now  here  the  alleged  defect  was,  that  the  order  ^"as  di- 
rected  to  the  c/iurchwardetis  and  overseers  of  the  parish  of. 
lAanarhymeddy  when,  in  fact,  there  were  no  churdiward- 
ens  of  LJLanerchymeddy  and  it  was  a  vill  and  not  a  parish. 
The  order  was  directed  to  the  churchwardens  a80verseer% 
and  not  because  they  were  churchwardens,  and,  therefor^ 
the  word  churchwardens  may  be  rejected  as  surplusage. 
They  need  not  have  been  mentioned  at  all,  Iteg.  ▼• 
Scarle  (a).  As  to  lAanerchymedd  being  described  as  a  pa- 
rish in  the  order,  that  is  a  mere  matter  of  form.  All  that 
is  required  in  point  of  substance  is,  that  the  order  shoold 
be  directed  to  officers  of  a  district  maintaining  its  own 
poor.  Here  it  was  intended  to  be  addressed  to  die 
officers  of  a  place  called  Uanerchymedd^  maintaining  its 
own  poor,  but  that  place  has  been  incorrectly  described. 
Besides,  the  objection  is  waived  by  the  appellants  having 
appealed  against  the  order  by  the  description  of  church- 
wardens and  overseers  of  the  poor  of  the  parish  of 
Llaneixhyniedd.  Th^n,  as  to  the  material  point,  no 
settlement  was  gained  in  Amlxioch,  because  no  part  of  the 
duty  of  the  office  of  clerk  and  sexton  was  performed  in 
that  parish.  The  authorities  shew  that  the  duties  of  the 
office  must  extend  over  the  place  where  the  pauper 
resides.  In  Rex  v.  Liverpool  (6),  part  of  the  churchyaid 
was  in  the  |iarish  of  Liverpool^  and  the  pauper  resided 
in  that  parish,  and  it  was  held  that  the  churchyaid 
being  in  two  parishes,  the  sexton  gained  a  settlement  kt 
that  in  which  he  resided;  but  there  the  duties  of  dio 

(o)   lBott.3.  (6)  3T.R.  118. 

oflke 
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office  of  sexton  were  performed  in  that  parish.     In  this        1825* 
case  the  chapel  and  chapel-yard  Were  not  within  the 
parish  of  Amlwch^  and,  therefore,  if  the  clerk's  duties        against 
be  confined  to  them,  no  part  of  the  duties  performed 
by  the  clerk  were  performed   within   the  parish,   and 

r 

he  caQnot  be   settled   in  Aml'xch,     The  sessions  have 
stated  evidence  relating  to  other  acts  done  by  the  clerk^ 
but  they  have  not  stated  whether  those  acts  were  done 
by  htm  in  the  performance  of  his  duties  a^.  clerk.     The 
fair  conclusion  resulting  from  that  evidence  is  that  those 
acts  were  voluntary,  and  not  done  by  him. in  discbarge 
of  his  duty  as  clerk.     The  sessions,  therefore,  have  not 
determined  the  point,  whether  the  office  was  exercisable 
of  right  within  the  parish  of  Amlwch^  and  the  evidence 
shews  that  If  was  not ;  but  assuming  that  they  have  done 
90^  an  office  executed  in  a  limited  and  confined  part  of 
the  parish  does  not  confer  a  settlement.     In  Bex  v.  St. 
Leeaorencey  Reading  (a),  which  was  the  case  of  the  warden 
of  a  borough,  the  duties  of  his  office  extended  over  the 
whole  parish  in  which  he  resided,  as  well  as  other  pa^ 
rishcs.     The  same  observation  applies  to  the  case  of  a 
constable   of  a  city  comprehending   several   parishes^ 
Si*  Maurice  v.  St.  Maty  KaUendar  {b) .    The  very  ground 
Bpon  which  a  settlement  is  gained  by  serving  an  office  isj 
that  it  must  be  notorious  to  the  whole  parish  thatthe  office 
18  exercised  within  it,  Rex  v.  Holy  Crossj  West-gate  (c)* 
Now  if  the  duties  of  the  office  be  exercised  in  a  very 
small  portion  of  the  parish,  the  fact  of  its  being  eater- 
eised  within  the  parish  may  not  be  known  to  the  parish 
officers. 

(«)  2  Son,  1 56.  {b)  1  Burr.  S.  C  27.  (c)  4  S.  4:  A.  619. 

S  D  4  Bayley 
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1825.  Bayley  J.     I  am  of  opinion,  that  giving  a  fair  con- 

JTir        struction  to  the  stat.  5  G.  2.  c.  1 19.  5. 1.  the  sessions  had 

The  KiKO 

againu  the  power  to  make  the  amendment  in  the  order  of  removal^ 
which  they  have  done.  That  statute  enacts,  **  That  upon 
all  appeals  made  to  the  justices  at  sessions  against  judg* 
ments  and  orders  made  by  any  justices,  such  justices  so 
assembled  at  sessions  shall  upon  all  appeals  so  made  to 
them,  cause  any  defects  oi  form  that  shall  be  found  in 
any  such  original  judgments  or  orders  to  be  rectified 
and  amended."  It  appears  that  in  this  case  the  order  of 
removal  was  directed  to  the  churchwardens  and  overseen 
of  the  parish  of  Llanerchymedd.  In  fact,  there  were  no 
churchwardens  of  LXancrchymedd^  and  it  was  not  a  pa- 
rish, but  a  viil.  The  persons  for  whom  the  order  was 
intended  received  it,  for  they  appealed  against  it,  by  the 
description  given  to  them  in  the  order.  Upon  the  ap- 
peal they  said,  that  LXanerchymcdd  was  not  a  parish,  but 
an  extra  parochial  vill ;  in  other  words,  they  pleaded  a 
misnomer ;  that  was  a  mere  matter  of  form.  The  case 
of  The  King  v.  Great  Bcdssiin  (a),  is  very  distinguishable, 
because  in  the  order  of  removal  in  that  case  there  was 
no  complaint  from  the  churchwardens  and  overseers, 
nor  any  certificate  that  the  person  had  actually  become 
chargeable.  Those  were  material  facts  and  essential 
parts  of  the  order,  for  the  justices  had  no  power  to  re- 
move unless  there  was  a  complaint  from  the  overseers, 
and  a  certificated  person  could  not  be  removed,  unless 
he  was  adjudged  to  be  actually  chargeable. 

The  second  point  forms  the  important  question  la 
this  case;  viz.  whether  the  pauper  exercised  an  anaial 
office  within  the  parish  of  Amlwch  withm  the  meaning 

(n)  2  Sir.  1 158.     Bxar,  S.  C.  163. 

of 


Amlwch* 
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of  the  3  &  4  »^  3.  c.  1 1 .  s.6.    That  statute  enacts,  "  That        18M, 
if  any  person  shall  execute  any  public  annual  office  in        """^ 

TTie  Knra 

the  parish  during  one  whole  year,  then  he  shall  be  againu 
adjudged  to  have  a  legal  settlement  in  the  same,  though 
no  such  notice  in  writing  be  delivered  and  published  as 
is  hereby  before  required."  The  legislature  considered 
the  serving  of  an  office  within  the  parish  to  be  a  matter 
of  such  notoriety,  that  it  was  equivalent  to  the  notice 
required  in  other  cases.  The  question  is,  whether  the 
pauper  gained  a  settlement  by  executing  the  office  of  clerk 
and  sexton  in  a  part  of  the  parish  where  he  resided  ?  In 
order  to  gain  a  settlement  by  serving  an  office,  it  is  not 
necessary  that^  the  duties  of  the  office  should  be  co* 
extensive  with  the  parish,  it  is  sufficient  if  it  be  notorious 
to  the  parish  that  it  is  an  office  exercisable  within  it* 
In  Si*  Maurice  v.  SL  Mary  Kallendar^  in  Winchester  {a\ 
and  SL  Mary  v.  St.  Laurence^  Reading  {b)y  the  duties  of 
the  tithingman  and  constable  were  performed  in  several 
parishes  besides  that  in  which  the  pauper  resided.  'In 
Rex  y.  Fittleworth  a  certificate  man  was  elected  and 
sworn  a  tithingman  for  a  tithing  which  did  not  extend 
through  all  the  parish  of  Fittleworihy  but  comprehended 
that  part  of  it  where  he  resided ;  and  it  was  held  that  it 
.was  not  necessary  that  the  office  should  extend  through- 
out all  the  parish,  the  act  only  requiring  the  execution  of 
some  annual  office  within  the  parish.  It  is  sufficient^ 
therefore,  to  give  a  settlement  in  a  parish  that  the  duties 
of  the  office  served  extend  into  that  parish.  The  ques-* 
tion  then  is,  whether  the  duties  of  any  part  of  the  office 
of  sexton  and  clerk  of  the  chapelry  and  vill  of  UaneT" 
chymedd  were  of  right  to  be  performed  in  the  parish  of 

(o)  1  Bmtt,  S,  a  27.  (6)  2  Bol.  156- 
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1825.        Uanerchymedih     Uanerchpiiedd  i 


Hie  KiKs 

againtt 


place.  The  ilutics,  tlicrelbrei  of  i 
sexton  of  the  cha|>elry  may  or  mo 
confined  to  the  vill,  for  Uie  cbopeli 
necessarily  coextensive.  The  fou 
with  tile  consent  of  the  rector, 
clmpelrj'.  It  was,  therefore,  matte 
the  chapelrj'  extended  beyond  tht 
jwint  there  was  a  contrariety  of  cvi 
to  mc  that  the  sessions  have  drawn 
from  that  evidence,  that  the  duties 
right  performed  in  the  parish  of  j 
imuper,  therefore,  gained  a  settle 
some  of  the  duties  of  the  ofEce  wil 
rector  of  IJancrchynicdd  appoints 
tlie  salary;  but  the  owner  of  t 
appoints  the  clerk,  and  repairs  tli< 
the  clinpel  ?  One  part  is  approp 
on  tlie  Uivydiarlh  estate,  which 
Amlisci,  the  other  part  to  the  t 
estate.  The  tnliabitants  of  the  vil 
sides,  it  appears  to  have  been  t)ie  i 
minister  of  IJaiieic/ii/mcdd  to  ntt< 
his  clerk  at  the  houses  of  the  pa 
That  may  have  been  a  matter  of 
ligation,  llut  I  think  the  sessions 
conclusion,  that  it  was  a  matter  ol 
that  be  so,  was  not  this  a  descripti 
to  the  parisl)  of  Amhc/i  ?  The 
Amlurh  having  furnished  part  of 
mcnts  is  a  very  strong  circtimstam 
notorious.  Part  of  the  cli;irges 
wanlens  and  overseers  of  Amhifh  i 
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have  been  for  bread  and  wine  furnished  to  Uanerehymedd  18Si$. 
chapel.  That  aiFords  a  strong  inference  that  the  chapel  — — 
was  erected  for  the  benefit  oi  Amlwch  as  well  as  for  the  vill.  'agamM 
I  think  the  fact  of  the  sacramental  elements  having  been 
provided  by  Amlwch  is  suflScient  evidence  of  the  notoriety 
that  the  office  of  Clerk  of  lAanerchymedd  chapel  was 
exercised  within  Amlwch.  That  being  so,  I  think  the 
order  of  sessions  must  be  affirmed. 

HoLROTD  J.  I  think  that  the  order  of  sessions  was 
right  On  the  first  point  I  am  satisfied  that  the  amend- 
ment  made  by  the  sessions  respected  a  mere  matter  of 
form*  The  order  was  directed  to  the  churchwardens 
and  overseers  of  a  district  called  a  parish.  It  was  ma- 
terial in  point  of  substance,  that  it  should  be  directed  to 
a  district,  the  inhabitants  of  which  were  bound  by  law 
to  maintain  their  own  poqr,  but  it  was  wholly  immaterial 
in  point  of  sut)stance,  whether  that  district  was  a  parish 
or  vill;  and  supposing  it  to  be  not  a  parish  but  a  vill, 
the  sessions  were  right  in  making  the  alteration  in  the 
direction  of  the  order,  because  that  was  a  mere  matter 
of  finrm* 

The  other  question  is,  whether  this  was  an  office 
exerdseable  within  the  district  where  the  pauper  re- 
sided. I  am  clearly  of  opinion  that  the  pauper  must 
be  taken  to  have  resided  in  that  part  of  the  parish  where 
the  duties  of  his  office  were  to  be  executed.  Con- 
sidering that  the  parish  of  Amlwch  contributed  to  the 
sacramental  elements,  and  that  it  was  the  uniform  prac- 
tice of  the  clergyman  and  clerk  to  visit  the  sick  in  the 
parish  of  Amlwch,  and  beyond  the  limits  of  the  chapelry ; 
and  that  the  pauper  resided  in  that  part  of  the  parish 

wherein 
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1825. 


Shaddick,  Administratrix  of  J.  Shaddick, 
against  Bennett,  Gent.,  One,  &c. 

T^HIS  was  an  action  brought  by  the  plainti£P,  as  ad-  The  sum  reco- 
ministratrix  o(  J.Shaddtckj  a  clerk  of  the  court  of  d?ctwtobe*wn. 
chancery,  to  recover  from  the  defendant  26/.  for  business  ^r^I^hi^^t^e*^ 
done  by  him  as  clerk  in  court  from  the  year  1807,  to  f^Uon  » 

•^  •'  brought,  within 

his  death  in  1818.   Plea,  first,  the  general  issue:  second.  ^^  London 

— 1         •»  ©  y  9   court  of  re- 

tbe  statute  of  limitations.     At  the  trial,  it  was  proved,  quesu  act, 
that  the  business  was  done  by  the  deceased  for  the  de-  c.  io4. «.  i2.i 
fendant  between  the  years  1807  and  1818,  and  that  the  where  the  en- 
bill  of  costs  amounted  to  the  sum  of  26/.     In  order  to  e^eded^S.) 
take  the  case  out  of  the  statute  of  limitations,  the  plaintifiP  more^himri^ 
pat  in  a  letter  from  the  defendant  dated  in  January  1825,  ^^^  ^^^^  ***• 

*  ^  »   commeiiceroent 

in  which  he  stated  that  he  did  not  owe  the  estate  of  the  «'  **>•  •ciion, 

andthepldntiflTy 

deceased  more  than  3/.     The  plaintiff  having  obtained  in  answer  to  a 

,  plea  of  the 

a  verdict  for  that  sum,  a  rule  nisi  was  obtamed  for  en-  sututeof  limit- 

1  II  1        1        •*-        T  ations,  proved 

tenng  a  suggestion  on  the  roll  under  the  London  court  «  promise 

of  conscience  act,  the  39  &  40  G.  3.  c.  104.  5. 12.,  by  ^  to*«!*onlyr* 

which  it  is  enacted,  "  That  if  any  action  shall  be  com-  JhepU^tM*^*^ 

menced  in  any  other  court  than  the  said  court  of  re-  ''m  not  entitled 

''  to  costs. 

quests  for  any  debt  not  exceeding  the  sum  of  5/.,  the 
plaintiff  shall  not  by  reason  of  a  verdict  for  him,  be  en- 
titled to  any  costs  whatever." 


Scarlett  and  Tindal  now  shewed  cause.  This  action 
was  brought  for  a  debt  originally  exceeding  the  sum 
of  5/.  The  statute  of  limitations  does  not  destroy 
the  debt,  but  only  bars  the  remedy.  The  debt  ori- 
ginally contracted  continued^  and  the  action  was  brought 

for 
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1825*        for  that  debt.     This*  is  a  case,  therefore,  not  w 
^  words  of  the  act  of  parliament.  Besides*  it  was  in 

HP*^  for  the  plaintiff  to  know  that  the  defendant  woi 
himself  of  the  statute  of  limitations  as  a  deieno 
he  had  not,  then  the  plaintiff  would  have  been  ei 
recover  the  whole  debt.  Clarkv,  Askeiv{a),  and . 
V.  Smith  {b)y  do  not  apply  to  the  present  case,  ha 
words  of  the  statutes  on  which  those  cases  were 
were  very  different  from  the  present  The  first 
cases  arose  upon  the  Soutkwark  court  of  requests  x 
words  of  that  act  are,  '^  That  if  it  shall  appea 
Judge  that  the  debt  to  be  recovered  by  the 
doth  not  amount  to  405.,  &c,  the  plaintiff  s 
the  defendant  costs."  The  second  case  arose  u 
Middlesex  county  court  act,  which  gives  the 
ant  double  costs  if  the  jury  find  the  damages 
plaintiff  under  405.  In  those  cases,  the  deb 
reduced  below  that  sum,  in  the  first  case 
pajrment,  in  the  second  by  the  plea  of  infanc 
held  to  be  within  the  acts  of  parliament,  j 
V.  Larkin  [c)  comes  nearer  the  present  case^  and 
cision  was  in  favour  of  the  construction  now  go 
for.  There  the  Rochester  court  of  requests  act  4 
that  debts  of  a  given  amount,  contracted  wit 
jurisdiction  of  that  court,  should  be  sued  for  in  th 
only.  The  jury  found  a  verdict  for  the  plainti 
sum  less  than  that  specified  in  the  act  of  parliam 
original  debt,  which  was  much  larger,  having  I 
duced,  partly  by  payment  before  action  broug 
partly  by  the  jury's  having  estimated  tlie  work 
a  lower  price  thao  it  had  been  previously  estini 

(a)  8  EaU,  28.  {b)  ]  4  Ea^,  301.  (c)  3  Brod.  ^  I 

SU 
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surveyors  appointed  by  the  parties,  and  that  was  held  '     1825. 
not  to  be  a  case  within  the  act 


Adolphus  contra.  The  act  of  parliament  contemplated 
only  such  debts  as  were  recoverable  by  action  in  a  court 
of  ]aw»  It  is  true,  that  Clark  v.  Askew^  and  Baieman 
V.  SnUthj  were  decided  on  acts'^of  parliament  somewhat 
differently  worded,  but  all  these  acts  being  in  pari  ma- 
teria, ought  to  receive  a  similar  construction. 

Abbott  C.  J.  I  am  o£  opinion  that  the  debt  for 
which  the  action  is  brought  must  be  ascertained  by 
the  sum  wliich  is  afterwards  actually  recovered.  The 
verdict  alone  can  be  evidence  of  the  sum  recovered. 
By  holding  otherwise  we  should  often  open  a  door  to 
great  litigation.  Although  there  may  be  some  difference 
of  expression  in  the  different  acts  of  parliament  by  which 
jurisdiction  is  given  to  courts  of  requests,  yet,  as  they 
all  have  the  same  object,  I  think  they  ought  to  be 
sioularly  construed.  It  has  been  said  that  the  original 
debt  continued,  although  the  plaintiff  was  barred  from 
recovering  the  greater  part  of  it  by  the  statute  of  limit- 
ations ;  but  I  think  that  within  the  meaning  of  this 
act  of  parliament,  there  can  be  no  debt  without  a  legal 
remedy  to  enforce  tlie  payment  of  it.  The  rule  for 
entering  the  suggestion  must  be  made  absolute. 

Rule  absolute. 


Shadoiok 
Bbuvett. 
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The  King  against  i.  Adlard. 


Ape«onisnot  INDICTMENT  charffcd  that  the  defendant  was  an 

liatile  to  serve       X  " 

the  office  of  inhabitant  and  residing  within  the  parish  of  Saint 

constable  unless 

he  be  resiant  in  Bartholomew  the  Greats  in  LandoUj  and  able  and  liable  to 

therefore  a  per-  scrve  the  office  of  coiistable  for  the  said  parish ;  that  he 

a  house  and  was  duly  elected  and  appointed  to  be  one  of  the  con- 

nSi' rates  iS""  stables  for  the  parish,  and  that  he  neglected  and  refused 

resjiectofit,  ^^  ^^^  ^         himself  the  execution  of  the  said  officti 

and  carrying  on  ' 

the  trade  of  a      The  second  count  was  similar  to  the  first,  except  thftt 

printer,  fre-  * 

quenting  the       it  averred  onl\'  that  the  defendant  was  an  inhabitant  of 

house  daily  on 

all  working        the  parish,  leaving  out  the  words  "  and  residing." 

days,  and  some- 
times remain-         The  defendant  pleaded  not  guilty.    At  the  trial  before 

ing  the  night  Abbott  C.  J.,  at  the  London  sittings  after  Easter  term 

not^bieeping  in  1^24,  a  verdict  was  found  for  the  crown,  subject  to  the 

no*  l^iubte  to  Opinion  of  this  Court  on  the  following  case, 
serve  the  office        'Y^i^  defendant,   on  the  22d  o(  December  IS^S.  and 

of  constable  in  ' 

the  parish  foj-  several  years  i)rfce(lin<r,  occupied  under  a  lease  at  a 

where  the  house  ^  i  o  * 

is  situate.  yearly  rent  of  551.^  certain  premises  in  Great  St.  Bar* 

tholomc^s)  Closej  in  the  parish  of  St,  Bartholomew  the 
Greats  and  he  continued  to  occupy  them  from  thence 
till  the  time  of  the  trial,  but  lived  in  an  adjoining 
parish,  two  or  three  yards  out  of  the  parish  of  St.  Bar* 
tholomeii)  the  Great.  For  the  premises  so  occupied  by 
the  defendant  in  St.  Bartholomew  the  Great,  he  wai 
assessed  in  the  said  parish  at  25/.  a  year,  and  paid 
the  church  rate  and  poor  rate,  and  all  other  parish 
and  other  rates  in  the  said  parish.  Upon  tliese  pr^ 
niises  the  defendant  carried  on  the  trade  of  a  printefy 
employing  in  such  trade  a  considerable  number  of  meOf 

and 
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and  the  defendant  himself  for  the  porpoaes  of  his  trada^  1895« 
was  in  tha  habit  of  resorting  to  the  premises  on  woildng  jZTvL^ 
daysy  and  attending  there  from  an  early  hour  in  the 
morning  till  a  late  hour  in  the  erenin^  and  at  some 
times  he  remained  there  through  the  night  at  work ;  but 
neither  the  defisndant  nor  any  other  person  slqit  on 
the  premises^  which  were  iQ  no  way  calculated  for  a 
dwdling-house^  being  fitted  up  only  as  a  counting* 
bouses  printing  offices,  and  warehouses.  The  defendant, 
on  the  22d  December  1885,  was  duly  chosen  one  of  the 
constables  for  die  said  parish  for  the  year  oisning.  The 
defencfamtrefiised  to  take  uponhimself  the  crfBce,  alleging 
that  he  was  not  liable  to  senre  the  same^  on  the  ground 
that  no  person  slept  on  the  premises  ocoipied  by  him 
widiin  the  parish  of  St.  Barthobmem  Ae  Great.  The 
case  was  argoed  on  a  former  day  in  thb  term,  by 

BoBand  for  the  Crown.  The  question  in  this  ^ase  is^ 
whether  the  defendant  under  the  circumstances  stated  in 
the  esse  was  an  inhabitant  of  the  parish  of  Saint  Bartko^ 
Umem^  and  liable  to  serre  the  office  of  constable.  In 
Rex  T.  Pojfnder  (a)  the  several  partners  of  a  firm  had  a 
dwelling  hpuse,  yard,  and  premises  in  a  parish  in  Ltm^ 
dbM,  which  was  frequented  daily  by  all  the  partners  for 
die  purposes  of  business.  None  of  them  resided  there^ 
but  the  house  was  inhabited  by  a  clerk  who  managed  the 
basiness  for  theoi,  the  rent,  rates,  and  taxes  being  paid 
by  the  firm.  In  that  case  one  of  the  several  partners 
was  held  to  be  a  householder  witbm  the  48  Elik.  e.  3.,  and 
liable  to  serve  the  offikre  of  overseer,  and  that  the  same 
eoBstmction  was  to  be  put  upon  the  statute  whether  it 

^  (a)  lP.tC.178. 

Vol.  IV.  3  E  imposed 
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1825«       imposed  a  burden,  or  conferred  a  privilege;  and  Bet 
"""""'       V.  Hall  (a\  is  an  authority  to  the  same  effect.     Tboie 

TheKiKQ  ^   '  / 

agahui       cases  tumed  on  the  meaning  of  the  word  housdioider; 
the  question  here  is,  whether  the  defendant  be  an  in- 
habitant liable  to  serve  the  ofBce  of  constable.    Locd 
CokCf  commenting  on  the  statute  of  bridges  (b)  which  im- 
poses the  burden  of  makjng  bridges  on  the  inhabitanti 
of  the  shire,  says,  '^  The  word  inhabitants  is  the  laigot 
word  of  the  kind ;  for  although  a  man  be  dwelling  in  i 
house  in  a  foreign  county,  riding,  citjy  or  town  awpcH 
rate,  yet  if  he  hath  lands  or  tenements  in  his  own  pos- 
session and  manurance  in  the  county,  riding,  ci^,  or 
town  corporate  where  the  decayed  bridge  is,  he  is  a 
inhabitant,  both  where  his  person  dwelleth,  and  where 
be  hath  lands  or  tenements  in  his  own  possession  inthin 
this  statute."     This  is  an  authority  to  shew  that  a  pai^ 
may  be  an  inhabitant  in  a  place  where  he  does  not  sleep. 
Lord  Cokcy  in  a  note  to  GriesUj/s  case,  (c)  says,  that  the 
common  law  requires  that  the  constable  should  be  ido- 
neus  homo,  i.  e.,  apt  and  fit  to  execute  the  said  office; 
^^  and  he  is  said  in  law  to  be  idoneus  who  has  these  three 
things,  honesty,  knowledge,  and  ability;  honesty  to  ex- 
ecute his  office  truly,  without  malice,  affection,  or  par- 
tiality ;  knowledge  to  know  what  he  ought  duly  to  do;  sod 
ability,  as  well  in  estate  as  in  body,  that  he  may  intoiil 
and  execute  his  office  when  need  is,  diligently."     Now  a 
person  who  does  not  sleep  in  a  parish  or  district  BIJ 
have  all  these  qualities  which  Lord  Coke  describes  the 
word  idoneus  to  comprehend,  and  which  render  the  ah 
dividual  a  fit  person  to  serve  the  office.     In  J^ffhfi 
case  (d)  it  was  decided  that  a  person  who  occupied  liadi 

(a)   IB.^C.  125.  (6)  2  InU.  702. 

(c)  8C^.  75.  (rf)  5  Co.  67. 
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in  the  parish,  but  did  not  dwell  in  it  was  a  parishioner        182i{^» 
liable  to  contribute  to  the  church  rate.    And  it  was  re-       — — 

The  KiNa 

8<dved  that  although  the  house  wherein  Jeffrey  dwelt  aennn 
"vr^T^  in  another  parish,  yet,  forasmuch  as  he  had  lands 
in  the  parish  of  Haylesham  in  his  proper  possession  and 
manurance,  he  was  in  law  parochianus  de  Haylesham. 
**  For  the  place  where  he  lies,  sleeps,  or  eats,  doth  not 
make  him  a  parbhioner  only ;  but  forasmuch  as  he  ma- 
nures land  in  Haylesham^  and  by  that  is  resident  upon  it,' 
that  makes  him  a  parishioner  of  Haylesham  also  as  to  this 
purpose."  It  is,  therefore,  clear,  that  a  person  is  bound 
to  bear  pecuniary  burdens  in  the  character  of  an  inhabit- 
ant, although  he  does  not  dwell  in  the  parish*  The 
office  of  constable  may  be  served  by  deputy,  and,  there- 
fore, it  is  in  the  nature  of  a  pecuniary  burden.  In  Rex  v. 
Ch^p  {a)  a  person  who  occupied  lands  in  a  parish,  but 
who  lived  out  of  it,  was  held  to  be  bound  to  receive  a 
parish  apprentice,  and  in  Rex  v.  The  Directors  and 
Guardians  qfihe  Poor  of  Tunsfead  (J),  Lord  Kenyon  ex- 
pressly said  tliat  the  word  inhabitants  as  used  in  the 
atat  of  43  Eliz.  c,  2.  had  been  held  not  to  be  confined  to 
resiants.  It  may  be  said  that  if  in  an  indictment  for  a 
bui^lary  tlie  house  had  been  described  as  the  dwelling 
house  of  the  defendant,  that  averment  could  not  have 
been  supported  by  proof.  That  may  be  true,  but  it  does 
not  follow  that  the  defendant  may  not  be  an  inhabitant 
liable  to  serve  the  office  of  constable ;  he  is  equally  fit 
for  the  office,  and,  therefore,  comes  within  the  mean- 
ing of  the  word  idoneus,  whether  he  sleep  in  the  house 
or  not. 

<fl)  5  r.  R.  107.  (*)  3  r.  Jl.  52S, 

3  £  2  Brougham^ 
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1M5.  Brougham^  contra.   Be9  v.  Hall  {a)  and  JZesv  ¥.  Prnf^F 

itr  (&)  turned  on  the  meaning  of  the  word  bmududden^ 
and  the  qualification  required  was  properQr.  QriaUjf% 
case  (c)  is  referred  to  only  for  the  sake  of  the  note  whidi 
relates  to  the  word  idcmus.  The  prescriptioii  lliere  wis 
to  hold  a  court-leet  of  inhabitants  and  resiani$f  and  the 
custom  was  to  choose  an  inhabitant  And  in  Cam.  Dig^ 
tit.  Leetf  M  6.,  that  case  is  citedy  to  shew  that  the  laetHMf 
elect  one  of  the  resianis  constable.  J^ffr€jf%  cB8e(4 
only  decided  that  the  party  was  rateable  as  a  parithinncr 
to  the  repair  of  the  church.  A  parishioner  is  not  ef 
neoessi^  fit  to  serve  the  office  of  conataU^  thoi^^  he 
may  be  fit  to  bear  a  pecuniary  burthen.  Loid  €kkt  tn 
his  conmientaryon  the  statute  of  bridges  (e)  aaysi  ^thM 
every  corporation  and  body  politiCf  residing  in  soy 
county^  &c  or  having  lands  or  tenements  in  any  shii^ 
&c  are  inhabitants  there  within  the  purview  of  dui 
statute."  But  a  corporation  cannot  be  said  to  dwell  or 
to  be  inhabitants  within  the  meaning  of  this  indictDMoL 
These  authorities  only  shew,  that  where  the  object  of  the 
law  is  to  impose  a  pecuniary  burtheui  and  it.  is  impoied 
on  inhabitants^  eo  nomine,  persons  who  do  not  dwdi  io 
the  place  where  the  burthen  is  to  be  imposed,  may  cods 
within  the  meaning  of  the  word  inhabitants,  constraed 
with  reference  to  the  subject  matter  to  which  it  u  th«i 
applied.  But  the  duty  of  the  office  of  ocHistahle  ii 
wholly  personal.  Bmx  v.  Clapp  {/)  was  a  case  wfaicfc 
arose  on  the  43  Eliz.  c.  S.  which  chaiges  persons  in  lespirt 
of  their  pecuniary  ability.  It  is  said,  however,  that  thi 
defendant  is  liable  to  serve  the  office  of  constable  ia 

(a)  lJB.tC.l23.  (&)  l^.jfC.  ITS, 

(c)  8  Co.  15.  (rf)  5  Co.  65. 

(0  3  Imu  702.  (/)  5T.JL  107. 
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vsqiect  of  the  tenameiit  which  he  oceapied  within  the  18S5. 
pariah,  allfaoiigh  he  waa  not  a  rariant  within  it  Now  a 
oooatable  was  fonnerly  appointad  at  the  eouit4eeL  In 
Com.  Dig.  Au  Leeii  M  6.  it  is  laid  down,  that  his  election 
bekogs  to  the  leet,  and  properiy  to  the  homage  there; 
and  4  Imt.  965^  is  cited.  In  3  Hcnok.  P.  C.  book  I?, 
e.  10.  s»  12*1  it  is  expressly  laid  down,  that  no  man  can 
be  obliged  to  do  suit  to  the  court-leet,  within  the  pre- 
cincts whereof  he  doth  not  reside,  in  respect  of  any 
famb  which  he  may  have  within  the  jurisdiction  of  it; 
far  that  no  wit  of  thb  kind  is  due  in  resped  qfiieie* 
nmre  of  mgf  landf  but  only  in  respect  of  the  personal 
reaidettoe  of  the  party.  And  ^  if  a  man  have  a  house 
which  stands  upon  the  precmcts  of  two  kets,  he  diall 
do  his  soil  to  the  conrt  within  the  jurisdiction  of  which 
hb  bed-chamber  lies;"  and  fi  /nif .  122.  is  cited.  It 
is  dear,  therefare,  that  die  constable  is  to  be  ap- 
pointed by  the  resiants  within  the  leet,  and  he  must 
be  diosen  out  of  that  body,  because  the  Conrt  have  no 
jwisdiction  over  fiersons  residing  not  of  the  prednets  of 
the  leet;  they  could  not  impose  a  fine  upon  audi  a 
paraon  far  not  attending  the  leet.  In  Lord  Bacon^g 
Jimiite  on  the  Office  of  Constable^  (a)  it  is  laid  down, 
that  the  pet^  constables  in  towns  ought  to  be  of  die 
better  sort  of  resiants  in  the  same.  In  Promts  case  (b) 
a  special  custom  was  alleged,  for  all  householders  to 
serve  the  office  of  constable  or  tithingman,  by  tuma, 
acDOiding  to  the  aitnation  of  their  houseSf  and  it  was 
held  to.  be  bad.  The  custom  would  have  l)een  irama- 
terid  if  housdiolders  were  liable  by  common  law.  The 
Stat.  29  G.2.  c.  25.,  whidi  is  an  act  far  appointing  a 

(•)  Ami*«  If^rh,  vol  IT.  p.  SI  1.,  ad.  1S09.         (0  Cr^,  <kn  S8S. 

sufficient 
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1825.        sufficient  number  of  constables  for  Westminster^  directs 
nn.  ^  jj.  that  the  persons  should  be  known  residing  within  the 

agpimt  city  Qnd  liberty.  If  a  party  be  liable  to  serve  the  office 
of  constable,  in  respect  of  a  tenement,  he  will  also  be 
liable  in  respect  of  a  cow-shed,  a  field,  or  a  garden; 
and  this  absurdity  will  follow,  that  he  may  be  called 
upon  to  serve  at  the  same  time  in  different  places. 

Cur.  adv.  mft. 

Abbott  C.  J.     The  question  in  this  case  was,  whe* 
ther  the  defendant  was  by  law  liable  to  serve  the  office 
of  constable.     And  the  facts  stated  in  the  special  case 
raise  the  question,  whether  the  occupier  of  a  tenement 
in  a  parish,  not  used  as  a  dwelling-house,  be  liable  to 
serve  this  office*     The  question  will  be  the  same,  whe- 
ther the  tenement  consist  of  building  or  land,  of  more  or 
less  value.    In  support  of  the  prosecution  it  was  con- 
tended, that  such  an  occupier  is  an  inhabitant  of  the 
parish  wherein  the  tenement  is  situate ;  and  for  many 
purposes   undoubtedly   he  is  so.     But  the   word  in- 
habitant, like  many  other  words  in  our  own  and  other 
languages,  varies  in  its  import,  according  to  the  subject 
to  which  it  is  applied.     It  may  be  said  generally,  that 
such  an  occupier  is  an  inhabitant  for  all  purposes  of 
pecuniary  charge ;  for  the  church  rate,  to  which  by  law 
all  inhabitants  are  said  to  be  contributory ;  to  die  r&* 
pairs  of  the  highways  by  the  common  law ;  to  the  im- 
pair of  bridges  by  the  statute  22  H.  8.  c.  5.,  if  not  hj 
the  common  law.     Lord  Coke  in  his  commentary  on 
diis  statute,  2  Inst.  702.,  after  observing  that  the  woid 
inhabitant  is  the  largest  word  of  the  kind,  and  describ- 
ing all  occupiers  as  inhabitants  within  the  meaning  of 
the  statute,  says,   <^  that  servants  are  not- witbia  .Ae 

20  statutei" 
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stiatute."     I  have  not  noticed  the  poor  laws,  because        1S25. 
occupiers  are  mentioned  in  the  statute  of  Elizabeth^  as      _.    ^ 

Tub  Kiifa 

wdl  as  inhabitants.  But  in  all  these  cases,  as  was  pro-  agmntt 
perly  observed  on  the  part  of  the  defendant,  the  object 
IS  to  raise  a  sum  of  money  by  taxation  of  the  property 
within  the  district,  and  for  the  purpose  of  such  taxation, 
it  is  wholly  immaterial  whether  the  occupier  be  a  re- 
sident within  the  district  or  without ;  and,  therefore,  a 
non-resident  occupier  may  not  unreasonably  be  deemed 
an  inhabitant  for  such  a  purpose,  where  that  word 
happens  to  be  the  only  word  used  in  the  description  of 
the  persiMis  who  are  to  bear,  the  burthen. 

But  the  office  of  constable  is  of  a  different  character, 
it  is  a  personal,  not  a  pecuniary  service.  It  is  to  be 
performed  by  personal  attendance  within  the  disftrict, 
the  constable  is  supposed  to  be  known  to  all  the  in- 
habitants within  the  district,  and  they  are  bound  to 
yield  obedience  to  him,  and  to  be  assisting  to  him  at  his 
command,  in  the  exercise  of  his  lawful  authority.  In 
ancient  times  the  constable  was  most  generally  appointed 
at  the  leet  or  view  of  frankpledge,  and  still  is  so  ap- 
p<Hnted  in  many  places,  though  by  reason  of  the  disuse 
of  that  court,  other  modes  of  appointment  have  been 
introduced,  and  are  now  probably  become  the  roost 
general.  A  reference,  however,  to  this  mode  of  ap- 
pointment, which  may  perhaps  be  considered  as  the 
origin  of  the  office,  will  help  to  shew  the  description  of 
persons  liable  to  serve  it  Now  the  view  of  frankpledge 
is  almost  universally  spoken  of  in  our  books  as  the  view 
of  the  resiants  witliin  the  leet  The  constant  form  of 
alleging  a  prescription  for  a  leet,  is  to  call  it  a  view  of 
frankpledge  of  all  the  inhabitants  and  resiants  within  the 
district ;  and  if  at  any  time  the  word  inhabitant  occurs 

alone. 
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1825*       aloney  it  is  cridently  used  in  the  tense  of  resianty  m  in 
the  allegation  of  the  costom  in  Griedej^^  case^  8  Co.  76.  * 
By  the  statute  of  Marlbridge^  c  10.  where  the  sheriff's 
toum  is  spoken  o^  it  is  enacted^  that  those  who  hare 
tenements  in   diverse  hundreds  need  not  attend  the 
toumSf  except  in  the  bailiwicks  wherein  thej  are  ooih 
versant    And  upon  this  Lord  Cote  says^  S  Insi.  1S2., 
**  If  a  man  hath  a  house  within  two  leets,  he  shall  hs 
taken  to  be  conversant  where  his  bed  is.^     This  is  a 
plain  authority  that  the  word  inhabitant  when  the  view 
of  frankpledge  is  spoken  of,  caimot  mean  an  oocnpisr. 
It  also  cannot  have  that  meaning  because  aU  malei 
above  the  age  of  twelve  years  were  bound  to  attend  and 
do  suit  and  service,  many  of  whom  could  not  be  occu- 
piers.   And  if  occupiers  as  such  were- not  membcKs  of 
the  court  leet,  nor  bound  to  do  suit  and  service  Chen^ 
it  seems  necessarily  to  follow  that  the  Court  ooold  not 
require  them  to  take  this  office. 

It  was  argued,  however,  that  a  non-resident  occupier 
may  be  appointed  to  this  office^  because  it  may  be  exe- 
cuted by  deputy.  I  do  not  know  that  the  i^ipointie 
can  substitute  a  deputy  of  his  own  authority  aloosb 
without  the  sanction  or  consentof  some  other  authority; 
but  supposing  diat  he  can,  we  think  it  by  lib 
follows,  that  he  is  therefore  compellable  to  take 
him  an  office  in  its  nature  requiring  personal  serrioi!^ 
especiaUy  where  no  necessity  for  hb  appmntment  k 
shewn.  For  these  reasons,  we  think  the  verdict  tahtf 
at  the  trial  should  be  set  aside,  and  a  verdict  eattni 
for  the  defendant. 

Judgment  for 
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The  King  against  Westwood. 


/^UO  warranto  for  usurping  the  office  of  burgess  Aciiarter 

of  Ckepping  Wycombe^  in  the  county  of  Bucks,  crown  to  a  cor- 
Plea,  first,  that  Chepping  Wycombe  has  been  a  borough  be7Mtiai^°a&^ 
from  time  immemorial,  and  that  during  all  that  time  u^et  A^»*' 
there  have  been  within   the  boroui?h   a  mayor,   two  o^c^ajiontOf 

o  ./      '  granted  to  a 

bailiffi,  and  an  indefinite  number  of  buriresses,  of  which  pre-existing 

corporation.' 

burgesses  there  have  been  twelve  sometimes  called  pri|i-      The  power 

to  make  bye- 

cipal  burgesses,  sometimes  capital  burgesses^  and  for  a  laws  b  incident 
long   time  called  aldermen,   who,    together  with   the  bodyoferery 
beiliffii,   have  been   a  common  council,   to  assist  the  ^^^^,^ore, 
mayor.     That  from  time  immemorial  there  hath  been  *^.*  charter 

■^  fpye  to  a  select 

an  ancient  and  laudable  custom  within  the  borou£:h,  ^^  ^"^^J  ^ 

°       make  bye-lawi 

that  the  mayor  and  common  council  for  the  time  being,  touching  cer- 

tain  fnatten 

or  the  major  part  of  them,  duly  assembled  together  for  therein  sped- 
that  purpose,  have  from  time  to  time  by  themselves,  not  take  away 
and  without  the  concurrence  or  assistance  of  the  rest  ^t  large  their 
•of  the  burgesses,  nominated  and  elected,  to  us,  &c.  such  po^^er°to  make 
person  or  persons  to  be  a  burgess   or  burgesses  of  w'o'Jj^eVraat^ 
the  said  borough,  as  to  them,  the  mayor  and  commoa  **"  not  speci- 
council  for  the  time  beini?,  or  the  major  part  of  them  so  charter. 

^  ^       ^  Whercacor- 

assembled,  hath  seemed  meet     Defendant  then  alleged  poratiop  con. 
his  election  according  to  the  custom.     The  second  plea  bailifii,  alder-' 
was  similar  in  substance,  but  stated  generally  that  there  gesscs,  (of 

whom  the 
baiUffb  and  aldermen  were  choi>en  out  of  the  burgesses,  and  formed  a  common  council,) 
«nd  the  charter  gave  to  the  mayor  and  burgesses  |)ower  to  elect  burgesses ;  and  the  corpo- 
Tation  at  large  made  a  bye-law,  Testing  the  right  to  elect  burgesses  in  the  mayor  and  com- 
flnon  couudl :  Held,  that  the  bye-law  was  good,  the  burgesses  at  largo  being  represented 
by  the  common  council,  inasmuch  as  the  bailiff's  and  aldermen  who  composed  the  common 
•oonnctl  were  elected  fVom  amongst  the  bBrgesses,  per  Holroyd  and  lAuUduie  Js.  Dissot- 
finite  Ba^fUtf  J.  ;  Abbott  C.  J.  dubitante. 

Vot.  IV.  3  F  ought 
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182^5*        ought  to  be,  and  was  a  common  council,  without  statui^ 
"■"^        how  it  was  constituted.     The  third  plea  allied  that  the 

The  Kiya  ^  .        . 

a^ahut        borough  of  Chcpping  Wycombe  had  been  from  time  im- 
memorial an  ancient  borough^  and  that  long  E>efore  and 
at  the  time  of  granting  the  letters  patent  therdnafier 
n^entioaed,  the  burgesses  of  the  said  borough  were  a 
body  politic  and  corporate  called  and  known  by  the 
name  of  mayor,  bailifis,  and  burgesses,  and  that  from 
time  immemorial  there  had  been  an  indefinite  number  of 
burgesses  within  the  said  borough,  and  that  t^lng  Car.  2. 
in  the  15th  year  of  his  reign,  did,  by  letters  patenl^ 
*^  grant,   ordain,  constitute,  and  confirm    to   the  said 
mayor,  bailiffi,  and  burgesses,  that  there  should  thence 
forth  be  one  mayor,  two  baiiifis,  and  twelve   discnct 
men  continually  residing  within  the^borough,  who  shoaU 
be  called  aldermen.     And  that  the  mayor,  bail^ffif  and 
bttrgesses  of  the  boroug/i,  and  their  successors,  or  the  major 
part  of  them,  froni  time  to  time  for  ever  sfiould  and  might 
be  able  to  elect  so  many  and  such  other  men,  inhabiting  or 
not  irihabiting  *is:ithin  the  borough^  as  to  them  shoidd  seem 
most  expedient  to  be  burgesses  of  the  said  boroughs     And 
the  said  king  did  thereby  grant  and  confirm  to  the  said 
mayor,   bailiffs,  and  burgesses  that  the  said  aldermen 
and  bailiffs  should  be  and  be  called  the  common  coundi 
of  the  borough,  and  that  the  mayor,   aldermen,  and 
bailiffg  of  the  borough,  and  their  successors  for  the  time 
being,  or  the  major  part  of  them  (of  whom  the  mayor 
for  the  time  being  the  said  late  king  willed  to  be  one) 
might  and  should   have  full  power   and   authority  Id 
frame,  constitute,  ordain,  and  make  from  time  to  tioK 
such  reasonable  laws,    statutes,  and  ordinances  whil* 
soever  as  to  them  should  seem  to  be  good,  iihulciw^i 
useful,  honest,  and  necessar}',  according  to  their  eoHii 
discretion,  for  the  good  rule  and  goyenuncot  .of :  tit 
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burgesses,  artificers,  &c.  inhabitants  of  the  borough  1825. 
aforesaid  for  the  time  beinff ;  and  for  declaring  in  what  ■" 
Hianner  and  order  the  aforesaid  mayor,  aldermen,  bailifEs,  ^agtdnsi 
and  burgesses,  and  the  artificers,  inhabitants  and  re- 
sidents of  the  borough  aforesaid  should  behave,  conduct;, 
and  €arry  themselves  in  their  offices,  mysteries,  and 
business  within  the  same  borough,  and  the  limits  thereof 
for  the  time  being,  and  otherwise  for  the  further  good 
and  public  advantage  and  rule  of  the  same  borough, 
and  the  victualling  of  the  same  borough,  and  also  for 
the  better  preservation,  government,  disposition,  letting, 
demising  of  lands,  tenements,  possessions,  revenues,  and 
hereditaments  to  the  aforesaid  mayor,  bailiffs,  and  bur- 
gesses, and  their  successors  by  the  said  letters  patent  or 
otherwise  given,  granted,  assigned,  or  confirmed,  or 
thereafter  to  be  given,  granted,  or  assigned,  and  other 
matters  and  causes  whatsoever  touching  or  in  anywise 
concerning  the  said  borough,  or  the  state,  right,  and  in- 
terest of  the  same  borough."  The  plea  then  recited  part 
of  the  charter  nominating  the  first  officers  of  the  bo- 
rough, and  set  out  the  mode  of  electing  them  in  future 
as  follows :  ^^  And  the  said  late  king,  by  his  said  letters 
patent  for  himself,  &c.,  further  granted  and  confirmed 
to  the  said  mayor,  bailifis,  and  burgesses,  that  the  afore- 
said mayor,  aldermen,  bailiffs,  and  burgesses  of  the  bo- 
rough aforesaid  for  the  time  being,  or  the  major  part 
of  them,  from  time  to  time  for  ever  thereafter,  might  and 
should  have  power  and  authority  yearly  and  every  year  on 
the  TAursdaj/  next  before  the  feast  of  Saint  Michael  the 
Archangel,  to  assemble  themselves,  or  the  major  part  of 
them,  in  the  guildhall  of  the  borough  aforesaid,  or  in  any 
other  convenient  placie  within  the  borough  to  be  limited 
and  assigned  according  to  their  discretion,  and  there  to 
coDtmue  until  they  or  the  major  part  of  them  there  then 

$  F  8  assembled 
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1825*       assembled  should  choose,  elect,  and  nominate  (Mi 
"^""       aldermen  of  the  borough  aforesaid  to  be  mayoi 

The  King  ,  ®  -^z 

againti  boFOugli  aforesaid  for  one  whole  year  then  next  e 
and  that  then  and  there  they  should  and  might 
to  elect  and  nominate,  before  they  should  froiE 
depart,  one  of  the  aldermen  of  the  borough  nfore 
the  time  being,  who  should  be  mayor  of  the  I 
aforesaid  for  one  whole  year  tlien  next  ensuing  ;  s 
he,  after  he  should  be  so  elected,  before  he  ahu 
admitted  to  execute  the  same  office,  should  taki 
poral  oath  (within  a  certain  time)  before  the  ma; 
last  predecessor,  if  present ;  or  if  ^he  should  be 
then  before  such  of  the  aldermen  and  the  rest 
burgesses  who  should  be  present,  faithfully  to  i 
the  same  office.  And  his  said  late  majesty  king 
the  Second  by  his  said  letters  patent  for  I 
■^  his    heirs   and    successors,    further  granted   am 

'  firmed  to  the  aforesaid  mayor,  bailiiis,   and  bu 

of  the   borough  aforesaid,  and   their  successor 

the  mayor,    aldermen,   and    bailiffs    of  the    hi 

aforesaid   for  the   time   being,    or  the   major  ] 

them,  from  time  to  time  for  ever  thereafler,  niigl 

should  have  power  and  authority  yearly  and  ever 

on  Thursday  next  before  the  feast  of  the  Anmm 

of  the  Blessed  Virgin  Man/y  to  assemble  themseli 

the  major  part  of  them,  iu  the  guildhall  of  the  be 

aforesaid,  or  in  any  other  convenient  place  with 

borough  aforesaid,  to  be  limited  and  assigned  ace 

to  their  discretion,  and  there  to  continue  until  they 

major  part  of  them  there  then  assembled  should  elc 

nominate  two  burgesses  of  the  borough  aforesaitl 

bailiffs  of  the  borough  aforesaid  for  one  year  tliei 

ensuing :  and  that  they,  after  they  should  be  so  el 

before  they  should  be  admitted  to  execute  the  same 
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should  (within  a  certain  time)  take  a  corporal  oath  before  1825. 
the  mayor,  or,  in  his  absence,  before  the  bailiffs,  their  last  " 
predecessors,  or  either  of  them,  in  the  presence  of  such  of  agamsi 
the  aldermen  and  the  rest  of  the  burgesses  who  should 
there  be  present*  And  bis  said  late  majesty  king  CAar/^s  the 
Second  by  his  said  letters  patent  for  himself,  his  heirs  and 
successors,  further  granted  to  the  said  mayor,  bailiffs,  and 
burgesses  o^  the  borough  aforesaid,  that  if  any  or  either 
of  the  aldermen  of  the  borough  aforesaid  should  die,  or  be 
removed  from  his  office,  (which  said  aldermen  and  every 
or  any  of  them  not  well  behaving  themselves  in  the  same 
office,  his  said  late  majesty  willed  to  be  removable  at  the 
pleasure  of  the  mayor  of  the  borough  aforesaid,  and  the 
major  part  of  the  aforesaid  aldermen  of  the  same  borough 
for  the  time  being,)  that  then  the  mayor  and  such  of  the  re* 
sidue  of  the  aldermen  of  the  borough  aforesaid,  who  should 
be  assembled  m  the  guildhall  of  the  borough  aforesaid,  or 
in  any  other  convenient  place  within  the  borough  afore- 
said, to  be  limited  and  assigned  according  to  their  dis- 
cretion, or  the  major  part  of  them  so  assembled,  at  the 
pleasure  of  the  mayor  and  the  residue  of  the  aldermen 
of  the  same  borough,  should  and  might  be  able  to  elect 
and  prefer  one  or  more  of  the  best  and  most  honest 
burgesses  of  the   borough   aforesaid  in   the  place  or 

* 

places  of  the  same  alderman  or  aldermen  of  the  borough 
aforesaid  so  dead  or  removed  from  his  or  their. office 
or  offices,  to  supply  the  aforesaid  number  of  twelve 
aldermen  of  the  borough;  the  person  so  elected  to 
take  the  oath  before  the  mayor,  or  before  the  bailiffs 
or  either  of  them.  As  by  the  said  letters  patent  now 
remaining  of  record  in  the  High  Court  of  Chancery 
spears."  The  plea  then  averred  that  the  charter  was 
duly  accepted ;  and  that  aflerwards,  to  wit,  on,  &c.,  the 

3  F  3  then 
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'I8'25«       then  mayor,  bailifis,  and  burgesses  of  the  said  boroagfr 

'    ~       beinfir  in  doe  manner  met  and  assembled  for  that  purpose 
The  l^va         ^    ^  ^  .  '^     *^ 

againtt  withini  the  Said  borough,  did  then  and  there  duly  make  c 
certain  ordinance  or  byie-law  (not  now  extant  in  writing) 
for  the  better  rule  and  goviernment  of  the  said  borough^ 
touching  and  concerning  the  election  of  thte' burgesses  of 
the  said  borough  foj^  the  time  then  to  come,  in  order  to 
avoid  popufaf  confusion  and  disorder  in  such  etectioiiSy 
by  which  said  ordinance  or  bye-law  it  was  ordained  and 
established  in  manner  following :  that  is  to  say,  that 
from  thenceforth  the  mayor  and  common  council  of  the 
borough,  or  the  major  part  of  them  duly  assembled 
together  for  that  purpose  within  the  said  borougfaf 
should  and  might  from  time  to  time,  and  at  all  times 
thereafter  by  themselves,  and  without  the  concurrence 
or  assistance  of  the  rest  of  the  burgesses  of  the  said 
borough,  elect  and  choose  such  person  or  persons  to  be 
a  burgess  or  burgesses  of  the  same  borough  as  to  theoi 
the  said  mayor  and  common  council  of  the  said  borough, 
for  the  time  being,  or  the  major  part  of  them  so  asseiff- 
bled  as  aforesaid  should  seem  meet;  and  which  said 
orcjinance  or  bye-law  hath  ever  since  the  making  thereof 
hitherto  been  constantly  kept  and  observed  by  the  saSA 
mayor,  bailiffs,  and  burgesses  of  the  said  borough,  and 
is  still  in  full  force.  The  plea  then  stated  the  election 
of  the  defendant  according  to  the  bye-law.  There  were 
several  general  replications  putting  in  issue  the  fiiel* 
alleged  in  tlie  pleas,  and  then  a  special  repKcatioD  to 
the  first  and  second  pleas,  setting  out  the  charter  rf  the 
l5Cflrr.5.,  whereby  it  was  granted  that  the  mff^i 
baili£&,  and  burgesses,  and  their  successors,  or  tbe 
major  part  of  them,  from  time  to  time  for  ever  sfaoidl 
And  might  be  able  to  elect  so  many  and  such  other  iaov 

inhabilii* 
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ihhabiting  or  not  inhabiting  within  the  borough,  as  and  1<825. 
which  to  them  should  seem  most  expedient  to  be  bur-  _.  „ 
gesses  of  the  said  borough ;  and  averred  that  under  and  against 
by  virtue  of  the  said  letters  patent,  the  burgesses  of  the 
borough  continually  from  and  after  the  granting  thereof 
4i)therto  have  been  eligible,  and  of  right  ought  to  have 
been  elected,  and  still  of  right  ought  to  be  elected  from 
'time  to  time  by  the  mayor,  bailiffs,  and  burgesses  at  larg^ 
of  the  said  borough,  or  the  major  part  of  them,  and  not 
otherwise.  General  demurrer  to  the  third  plea.  Rejoinder 
{after  praying  that  the  charter  might  be  enrolled,  by 
which  it  appeared  to  contain  at  the  end  a  general  confirm- 
ation of  ^1  liberties,  franchises,  immunities,  privileges, 
&c.  before  vested  in  the  corporation)  that  the  said  letters 
patent  were  not  duly  accepted  by  the  then  mayor,  baili^, 
and  burgesses  of  the  said  borough  as  to  that  part  thereof 
whereby  his  late  majesty  Car,  2.  did  will  and  ordain  that 
the  mayor,  baili£&,  and  burgesses  of  the  same  borough, 
and  their  successors,  or  the  major  part  of  them  from  time 
to  time  for  ever  should  and  might  be  able  to  elect  so  many 
and  such  other  men  inhabiting  or  not  inhabiting  within 
the  borough,  as  and  which  to  them  should  seem  most 
expedient,  to  be  burgesses  of  the  borough.  Special  de- 
murrer because  defendant  hath  not  in  his  rejoinder 
stated  or  set  forth  any  charter  or  letters  patent,  or  oth^r 
matter  of  record,  dispensing  with  a  total  acceptance  of 
the  said  letters  patent;  and  also  because  he  hath  stated 
and  alleged  the  supposed  partial  acceptance  of  the  said 
letters  patent  as  a  matter  of  fact  triable  by  the  country, 
instead  of  stating  and  setting  out  therein,  as  he  ought 
to  have  done,  the  charter  or  other  matter  of  record 
(if  any)  authorising  such  supposed  partial  acceptance. 
Joinder  in  demurrer.  The  ease  was  argued  in  Mi^^ 
term  1824,  by 

^  F  4>  )gcafi4^ 
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^^4?^  (^)»  but  has  never  been  decided  ;   but  until  a  con-        1885. 
traiy  (pinion  was  intimated  by  Lord  Mansfield  in  that  case,        — 

The  Knro 

It  does  not  appear  to  have  been  doubted  that  a  charter  against 
must  be  accepted  or  rejected  in  toto.  If  the  decision  in 
Bex  V.  Vice-chancellor  of  Cambridge  had  rested  on  the 
ground  that  a  charter  might  be  partially  accepted,  of 
course  it  would  be  a  strong  authority  for  the  defendant, 
but  that  principle  was  quite  unnecessary  to  the  judg- 
in^t;  the  true  ground  of  the  decision  was,  that  the 
statutes  given  to  the  University  by  Queen  Elizabeth  were 
never  intended  to  apply  to  the  high  steward.  And  ac- 
cordingly we  find  BullerJ.,  in  Res  v.  Amery{b)  a 
subsequent  case,  saying,  that  it  is  a  mistake  to  sup- 
pose that  A  charter  may  be  accepted  in  part  and  re- 
jected as  to  the  rest,  (c)  Upon  principle  a  corporation 
can  have  no  such  power.  All  corporate  bodies  exist  by 
the  king's  authority;  prescription  only  supplies  the 
place  of  a  charter.  Now,  if  a  corporation  having  several 
charters,  could .  accept  a  part  of  each  and  reject  the 
residue,  they  would  erect  a  constitution  of  their  own, 
perhaps  totally  different  from  that  which  the  crown  in- 
tendied  to  establish.  At  all  events  there  can  be  no  par- 
tial acceptance  without  the  assent  of  tlie  crown,  which 
must  be  shewn  by  some  matter  of  record ;  the  rejoinder 
189  therefore,  bad  in' form,  inasmuch  as  the  partial  accept- 
ance is  pleaded  as  a  matter  in  pais  triable  by  a  jury. 
Thd  crown  is,  therefore,  entitled  to  judgment  upon  this 
part  of  the  record  also.  [_  Abbott  C.  J.  Perhaps  it  will 
be  contended  that  the  charter  merely  gave  to  the  mayor, 
baili£&,  and  burgesses,  by  their  corporate  name,  power 

(a)  3  Burr.  1647.  (6)  1  T.  R.  515. 

(c)  See  Rex  ▼.   Routfedge,  Doug*  535.,  where  Buller  i.   expressed  a 
MOiilar  opinion. 

to 
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inconsistent  witli  that  custom.  Thirdly,  the  bye-law  1825. 
stated  in  the  third  plea  is  good ;  and  if  so,  the  defend- 
ant  is  entided  to  judfirment  on  the  demurrer  to  that  agairut 
plea.  As  to  the  first  point  it  must  be  admitted,  that  the 
acceptance  of  a  charter  in  general  by  the  persons  incor- 
porated is  necessary;  diet  in  2Bratx>n  and  Goldsj  100.; 
and  the  general  form  of  pleading  such  acceptance  is 
conclusive,  for  there  is  no  better  evidence  of  the  law 
than  the  forms  of  pleading;  Co.  LitL  \\5b.  No  doubt 
the  crown  might,  if  it  thought  proper,  compel  a  corpor- 
ation to  accept  all  or  none;  and  if  the  corporation  be 
newly  created,  the  acceptance  of  part  will  be  the  accept- 
ance of  the  whole,  otherwise  the  corporation  would 
make  a  charter  for  tliemselves.  But  where  there  is  a 
pre-existing  corporation  there  are  authorities  in  the 
books  before  Rex  v.  Vice-Chancellor  of  Cambridge^  to 
shew  that  there  may  be  an  acceptance  of  part  of  a  charter. 
In  Haddocl^s  case  (a)  it  is  said,  that  the  ancient  powers 
and  privileges  of  a  corporation  are  not  merged  or  ex- 
tinguished by  a  new  charter ;  and  in  the  report  of  the 
same  case,  in  1  Ventr.  355.,  the  point  is  put  upon  the 
acceptance  of  the  new  charter ;  so,  also,  is  University  of 
Cambridge  v.  Bishop  of  York,  (fi)  In  B£g,  v.  Larwood  (c) 
it  appeared  that  a  new  charter  w;ts  granted  to  an  old 
corporation  by  king  Car,  2.,  and  which  altered  some  of 
their  former  privileges ;  and  Lord  Holt  says,  "  If  a  cor- 
poration accept  such  charter  it  is  good ;  and  here  is  evi- 
dence of  their  acceptance,  for  the  commonalty  used 
heretofore  to  elect  both  the  sheriffs,  and  now  they  elect 
bnt  one  of  them."  The  acceptance,  therefore,  must  be 
made  out  by  user.     The  next  case  upon  the  subject  is 

(a)  Sir  T.  JRaifm.  <Z5.         (6)  10  MwL  207.  (c)  1  Ld.  Ra^.  29. 
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1825.        Rex  v.  Vice-chancellor  of  Cambridge^  which  is  an  ex- 
press  authority  for  the  legality  of  a  partial  acceptance. 

•gnintt        Lord  Mansfield  says,    "  There  is  a  vast  deal  of  difibr- 
ence  between  a  new  charter  granted  to  a  new  corpor- 
ation, who  must  take  it  as  it  is  given,  and  a  new  charter 
given  to  a  corporation  already  in  being,  and  acting 
either  under  a  former  charter  or  under  prescriptive 
usage.     The  latter,  a  corporation  already  existing,  aie 
not  obliged  to  accept  the  new  charter  in  toto^  and  to 
receive  all  or  none  of  it.     They  maj'  act  partly  under 
it  and  partly  under  their  old  charter  or  prescriptioo.* 
And   Lord  Mansfield  does  not  allude   to   that  other 
ground  upon  which  tlie  judgment  is  said  to  bavepnh 
ceeded.     TVilmot  J.,  indeed,  says,  '^  I  do  not  think  that 
this  superior  office  of  high  stewardship  is  included  in 
this  statute,  which  begins  with  specifying  persons  of 
much  inferior  rank ;"   but  he  also  agrees  with  what  bid 
been   laid  down   respecting  the  partial   acceptance  of 
charters ;    and  Yates  J.  was  of  the  same  opinion.    In 
this  doctrine  there  is  nothing  unreasonable,  for  if  the 
grantees  reject  a  part  of  the  grant  the  whole  may  be  re- 
pealed by  scire  facias ;   but  if  the  crown  does  not  inla^ 
fere  and  express  its  dissent  from  the  partial  acceptance^ 
that  is  valid.     And  this  partial  acceptance  is  propeii^ 
pleaded.     The  acceptance  of  a  whole  charter  is  alwajfS 
alleged  in  the  same  maimer,  and  Reg,  \^  Larcoood  shew 
that  it  is  a  mattei^  in  pais  of  which  user  is  the  pnftf 
evidence.     If  the  acceptance  of  a  whole  charter  is  afa* 
to  be  tried,  why  should  not  a  partial  acceptance  be  bill 
in  the  same  mode  ?  No  formal  return  can  be  roads  19 
the  grant  of  a  charter  as  to  a  writ;  nothing  is  to  hi 
done  under  seal  or  by  matter  of  record.     The  case  of 
Rex  V.  VicC'ChaiiccUor  of  Cambridge  is  not  contndidBl 
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by  BuUer  J.   in  Rex  v.  jhtery,  for   there  the  former        1825. 
charter  was  held  to  be  void,  and  the  new  charter  was,  in      ^    _ 
fact,  a  charter  of  creation.   The  observations  of  BitUer  J.        aeamtt 
taken  with  reference  to  such  a  state  of  things,  agree 
with  the  opinion  expressed  by  Lord  Mansfield  in  the 
former  case.     Secondly,  the  replication  gives  no  legal  i 
answer  to  the  first  and  second  plea.    The  charter  is  ex- 
pressly confirmatory  of  former  franchises  and  privileges, 
and  is  not  inconsistent  with  the  custom  set  out  in  the 
pleas.     The  pleas  state  the  customary  mode  of  electing 
burgesses  to  be  by  the  mayor  and  common  council,  the 
common  council  consisting  of  two  bailiffs  and  twelve 
burgesses;  who  were  also  aldermen.     A  custom  so  to 
elect  is  quite  consistent  with  the  charter,  which  gives 
the  mayor,  bailiffs,  and  burgesses  power  to  elect,  but 
does  not  appoint  any  specific  mode  of  election.     If  the 
crown  had  intended  to  alter  this,  no  doubt  the  alter- 
adon  would  have  been  introduced  by  a  recital,  or  some 
odier  mode  indicative  of  the  intention.  But,  in  the  absence 
of  that,  it  is  consistent  with  the  charter  to  say  that  the 
mayor,  bailiffs,  and  those  burgesses  in  whom  the  right  of 
election  was  before  vested  shall  now  elect  burgesses,  par- 
ticalarly  as  the  charter  is  rather  one  of  confirmation  than 
of  new  grants.     Thirdly,  the  bye-law  stated  in  the  third 
pica  is  a  valid  bye-law,  and  the  defendant  is  entitled  to 
judgment  on  the  general  demurrer  to  that  plea.     It  is 
objected,  that  the  charter  having  given  power  to  make 
bye-laws  to  the  select  body  this  is  bad,  having  been 
made  by  the  body  at  large.     But  the  select  body  have 
pow^  to  make  bye-laws  as  to  certain  matters  only  spe- 
cified in  the  charter,  and  tlie  regulation  of  elections  is 
not  one  of  those  matters.   Now  the  power  to  make  bye- 
laws  is  incident  to  every  corporation,  according  to  the 

cose 
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bye-law  in  question  is  good ;  the  defendant  is,  therefore,        1825. 
entitled  to  judgment  on  the  demurrer  to  his  third  plea.         " 

Cur.  adv.  WU.         ngaimt 

WsflTWOOlK 

There  being  a  difference  on  the  bench  as  to  some  of  ^ 

the  points,   the  Judges   now  delivered  their  opinions 
seriatim. 

.  LiTTLEDALE  J.,  after  stating  the  pleadings,  proceeded 
as  follows :  —  As  to  the  pleadings  on  the  first  and  second 
pleas;  first,  the  custom  for  the  common  council  to  elect, 
as  stated  in  the  first  and  second  pleas,  is  put  an  end  to 
by  tbe  charter.  If  a  corporation  accept  a  charter, 
which  points  out  a  different  mode  of  election  from  that 
which  has  before  prevailed,  they  must  conform  to  it  in  all 
things,  and,  therefore,  the  replication  is  an  answer  to  the 
first  and  second  pleas.  It  has  been  argued,  indeed,  that 
this  is  mainly  a  charter  of  confirmation,  and  that  it  con- 
firms the  custom.  In  many  respects  it  is  a  charter  of 
confirmation,  because  the  corporation  was  in  existence 
before^  and  had  many  possessions,  liberties,  and  pri- 
vileges ;  and  these  were  confirmed,  but  where  any  thing 
new  is  introduced  it  cannot  as  to  them  be  considered  a 
charter  of  confirmation.  But  in  fact  this  custom  is  not 
confirmed.  The  general  clause  of  confirmation  has 
nothing  to  do  with  customs  as  to  elections  prevailing  in 
the  borough.  The  case  of  Haddock  (a)  does  not  apply. 
That  was  a  return  to  a  mandamus  to  restore  an  alder- 
man, and  the  return  was  that  he  was  removed  under  the 
proceedings,  which  are  stated  at  length,  and  for  that 
cause  they  could  not  restore  him,  and  it  was  held  that 
the  return  was  good ;  and  the  Court  said,  that  though 

(a)  Rgymondy  435. 

by 
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by  the  charter  stated  there  was  no  power  given  to  the 
corporation  to  remove  an  alderman,  yet  when  the  aldcr- 
agahut  men,  before  the  charter,  were  removable  for  reasonable 
cause,  the  same  power  still  remained,  for  the  charter  did 
not  merge  or  extinguish  any  of  the  ancient  privileges, 
but  the  corporation  might  use  them  as  before.  But  there 
the  charter  was  silent,  and,  therefore,  every  thing  re- 
mained as  before,  but  here  the  charter  points  out  a  new 
mode  of  election.  Haddoci^s  case  (a)  and  Th£  Queen 
V.  Lorwood  (&),  do  not  apply. 

But  then  the  rejoinder  says  the  charter  was  not  ao 
cepted  in  that  part  which  relates  to  .the  election  of  the 
burgesses.  I  think  that  rejoinder  is  bad,  because  I 
think  a  corporation  Cannot  accept  a  charter  in  part  only. 
When  a  charter  is  given  by  the  Crown,  it  is  considered 
as  forming  a  whole  scheme  formed  upon  deliberation 
for  tlie  good  government  of  the  borough.  Some  parts 
of  this  may  not  be  what  the  corporation  may  like  in 
themselves;  but  the  Crown,  on  the  other  hand,  may 
have  granted  them  other  valuable  privileges  as  a  sort  of 
compensation  for  the  inconvenience  and  trouble  they 
might  suffer  from  other  parts.  But  the  corporation 
would  never  have  had  the  valuable  parts  unless  they  had 
had  some  of  the  troublesome  ones  also.  In  T^c  King 
V.  7716  Vice  Chancellor  of  Cambridge  {c)  it  was  considered 
by  Lord  Mansfield  that  a  corporation  might  accept  s 
charter  in  part.  In  page  1656  he  says  "  but  there  is  a 
vast  deal  of  difference  between  a  new  charter  granted  to 
a  new  corporation  (who  must  take  it  as  it  is  granted) 
and  a  new  charter  given  to  a  corporation  already  in 
being,  and  acting  either  under  a  former  charter,  o# 


(a)    Ventrisy  355.  (b)  I  Lord  Raynumd,  29. 

(c)  3  Burr,  16^1. 


under 
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mider  prescriptive  usage.    The  latteiv  a  corporatioB       1983. 

already  existiogy  are  not  obliged  to  accept  the  new  char-     x^TKixa 

ter  in  toto^  and  to  receive  either  all  or  none  of  it;  they       ^^''^ 

may  act  partly  under  it,  ai^d  partly  under  their  old 

chartor  or  prescription.'*     And  Mr.  Justice  ffUmoi  (a) 

says,  ^  It  is  the  concurrence  and  acceptance  of  die  uni- 

vemty  that  give  the  force  to  the^charter  of  the  Crown, 

and  thq^  may  take  and  accept  die  body  of  scatnles 

or  code  of  laws  s^Nirately  and  distinctly ;  they  are  nol 

bound  to  take  all,  or  leave  all."    But  thoagh  sudi  is 

the  law  laid  down  it  was  not  necessaiy  to  do  so,  be« 

cause  the  office  of  Higb  Steward  was  an  ancient  office 

existing  loi^  before  the  statutai  of  Queen  JEttzobe^ 

and  from  the  language  of  diose  statutes,  it  is  plain 

the  Crown  did  not  mean  to  interfere  with  the  mode 

aC. electing  die  ancient  officers  in  the  university,  -excqpC 

sadi  as  were  particularly  mentiotted;  and  a  question 

}aikdy  arose  in  this  Court  upon  the  construction  of  one 

of  those  statutes,  whether  a  pardcular  professorship  fell 

witbia  ^le  meaning  of  it,  viz«  that  all  officers  where  the 

mode  of  election  was  not  pointed  out,  should  be  elected  "*- 

itf  the  Vice-Cbancellon   That  was  not  a  general  charter 

given  to  the  university  to  form  the  whole  constitution 

of  it,  but  a  selection  of  statutes  for  the  election  of  par** 

dcular  officers,  and  it  is  by  the  aggregate  of  different 

atatntbs  given  at  different  times  by  the  Crown  that  the 

oniversily   is  governed.      In   Tke  King  v.  Amenf{b\ 

BuUar  J».  says^  ^*  The  averment  proceeds  on  a  mistake  by 

si^posing  that  a  charter  may  be  accepted  in  part  and 

iqected  as  to  the  rest    The  only  instance  in  which  I 

have  ever  heard  it  contended  that  a  charter  ^ould  be 

accqpted  in  part  only,  is  whei^die  king  has'  granted 

(a)  S  Burr,  166].  (6)  I  7.  i?.  589. 
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body  di^n  die  right  in  the  body  at  large  is  impliedly        1825. 
taken  away,  Non-is  v.  Slaps  {a\   recognised  in  Cily  of     --,   „ 
Jjondon  v.  Vanacker  (ft),   and   it  is  considered  that  an     ,  againu 

WssrwoQB. 

express  power  given  to  the  body  at  large  is  *  unne- 
cessary, because  they  have  it  of  themselves ;  and  so  in 
CkUd  V.  Hudson^s  Bay  Company  {<:)j  it  was  held,' thai  a 
corporation  has  an  implied  power  to  make  bye-laws; 
but  where  the  charter  gives  the  company  a'  power  «to 
make  bye-laws,  they  can  only  make  them  in. such  cases 
as  they  are  enabled  to  do  by  the  charter,  for  such  power 
given  by  the  charter  implies  a  negative  that  they  shall  not 
make  bye*Iaws  iii  any  other  cases.  But  that  was  a  cor^ 
poration  Established  for  a  particular  purpose,,  and  the 
bye-law  they  made  was  out  of  the  purposes  for  which 
tb^y  were  incorporated,  and  therefore  they  could  not  make 
aucb  a  bye*law.  But  that  does  not  establish  the  genend 
proposition.  In  the  case  indeed  of  Rex  v.  Head{d% 
Lord  Mansfield  says,  ^  The  body  at  large  had  no 
power  to  make  bye-'laws,  because  that  power  is  by  the 
diarter  given  to  the  common  council,  consisting  of  the 
mayor  and  aldermen:  and  the  common  council  could 
not  by  a  bye-law  take  away  from  the  body  at  large  the 
right  of  election,  which  the  charter  had  vested  in  the 
whole  body."  This,  I  should  think,  is  not  very  aocu-* 
rtOely  reported;  in  the  first  part  of  what  Lord  Mansfield 
Sajrs,  it  was  not  necessary  so  to  determine,  because  the 
bye*law  was  bad  in  every  way.  Where  the  power  to  make 
bye-laws  is  given  to  a  select  body  there  can  be  jio 
tdblibt  but  it  must  be  exercised  by  the  select  body,  and 
cannot  be  so  by  the  body  at  large;  but  I  think  this 

{a)  Hob,  210.  {h)  1  Ld,  Raynu  496.     5  JM-  <S9. 

(<?)  It  P. /Tmi.  207..  ,  (d)  A  Burr*  ^521. 
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1895.       nde  only  applies  to  the  particular  oaaea  where  the  aded 

body  have  the  powergiven  to  them.  The  power  bdongiiig 

to  the  body  at  large,  it  is  only  an  abridgment  pro  tanio 

of  dmr  priTileges»  bot  that  which  is  ontooched  of  their 

power  remains  as  it  was.    Thete  may  be  many  reasons 

why  the  power  to  make  bye*laws  in  particular  cases  SMj 

be  given  to  a  select  body:  but  if  bye-laws  are  oeoesssiy 

to  be  made  as  to  other  mattersi  there^  unleai  the  body  M 

large  have  a  power  to  make  them,  nobody  can ;  fiv  Ae 

adect  body  certainly  cannot  go  ont  of  the  powers  con* 

ferredy  and  therefim  many  regolatioiis  wbicb  are  ahnoit 

essential  for  the  good  goremnmit  of  the  oosporadsa 

would  be  prevented  from  being  made^  and  aothmg  dene 

npon  them.    It  h  then  material  to  ^xmsider  whether  die 

bye-law  in  question  Alls  within  the  powers  fpveo  to  the 

select  body;  finr  if  it  does,  the  body  at  lai^  had  m 

r^it  to  make  it    The  words  are  certainly  very  famge 

and  extensivei  but  they  do  not  appear  to  me  to  resdi 

the  present  case.    This,  indeed,  is  not  in  the  proper 

sense  of  the  word  a  bye^Um^  it  is  an  order  made  by  tiie 

body  at  large  to  r^^Iate  the  mode  of  electioiiy  whidi 

thqr  have  incidentally  a  right  to  do^  to  avoid  popokr 

confusion  and  tumult.     It  is  not  a  thing  which  rdstei 

to  the  general  government  of  the  borough,  it  is  onlf 

that  instead  of  1500  persons  bdng  present  at  an  dflO- 

tion,  only  fifteen  shall  be  so.     Besides,  it  would  be  s 

very  extraordinary  thing  ii^  when  the  power  of  deetisi 

is  given  to  the  body  at  large,  a  select  body  should  htfi 

the  right  to  control  and  regulate  a  power  which  Ae 

body  at  large  possess.    They  may,  indeed,  by  eipiw 

words  of  a  charter  have  such  a  power;  but  unless  it  be  - 

given  by  express  words,  they  ought  not  to  have  il  tjf 

general  words ;  and  then  if  the  select  body  tavis  as 
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such  power,  such  a  regulation  cannot  be  made  at  all,        1825. 
unless  it  be  by  the  body  at  large ;  and  this  consequence     ,_ 
would  follow,  that  in  a  corporation  where  a  select  body     ^ggawm 
have  power  to  make  bye-laws  for  particular  purposes, 
no  r^^lation  can  be  made  at  all ;  the  inconveniences 
of  popular  tumult  and  confusion  must  exist  in  such  a 
corporation,  and  one  of  the  powers  in  the  corporation 
which  fiom  the  case  in  4  Coke  to  the  present  time 
has  always  been  regarded  as  belonging  to  a  corporation, 
must  be  lost  and  cannot  be  exercised. 

On  the  second  question,  whether  aldermen  may  be 
substituted  for  the  burgesses  at  large;  it  ai^)ears  to 
have  be^i  die  practice  in  ancient  times,  that  in  order  to 
avoid  confusion  in  popular  elections,  the  number  of  the 
dectors  should  be  limited,  and  that  though  the  charter 
gave  the  right  of  electbn  to  the  burgesses  at  larger  a 
less  number  than  the  whole  actually  made  the  election ; 
and  some  questions  having  arisen  on  this,  it  was  re* 
ferred  by  the  lords  of  the  council  to  the  judges,  to 
know  what  the  law  in  this  case  was,  and  it  was  resolved 
by  the  justices,  upon  great  deliberation  and  conference 
fapd  amongst  themselves,  that  such  ancient  and  usual 
elections  were  good,  and  wdl  warranted  by  their  char« 
ters,  and  by  the  law  also;  for  in  every  of  their  charters 
thqr  have  power  given  them  to  make  laws,  ordinances, 
and  constitutions  for  the  better  government  and  order 
oi  their  cities  or  boroughs,  and  by  force  of  which  and 
for  avoiding  of  popular  confusion,  they  by  their  common 
assent  constitute  and  ordain  that  the  mayor  or  bailifis, 
or  other  principal  officers,  shall  be  elected  by  a  selected 
number  of  the  principal  of  the  commonalty,  or  the  bur- 
gesses as  is  aforesaid,  and  prescribe  also  how  such  se- 
lected number  shall  be  chosen,  and  such  ordinance  and 

S  G  S  constitutbn 
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constitution  shall  be  good  and  allowable^  and  agreeable 
with  the  law  and  their  charters  for  avoiding  of  popular 
disorder  and  confusion ;  and  although  now  sach  con- 
stitution or  ordinance  cannot  be  shewn*  jet  it  shall  be 
presumed  and  intended  in  respect  of  such  spedal  manner 
of  ancient  and  condnual  elecUon  ( wlucfa  apecii^  elecdon 
could  not  begin  without  common  consent),  that  at  fint 
such  ordinance  or  constitution  was  niade^  such  reverend 
re^)ect  the  law  attributes  to  ancient  and  continual  tir 
lowance  and  usages  althoc^h  it  b^gan  within  time  of 
memory,  JTie  case  (^  CorparqUans.  (a)  The  same  case 
is  very  shortly  mentioned  in  Jenkins^  279.  case  .93.  In 
T^e  Corporation  of  CclchesUr  v.  SFc{b)  it  was  hdd  hj 
CbirC.  J.  and  the  rest  of  the  Court,  that  ^Ifthorebea 
popular  election  of  the  mayor  and  aldermen  in  coipoia- 
tion  towns,  and  this  happens  to  breeda  confwncm  amoogii 
them,  this  may  be  altered  by  their  agreeknent,  and  by 
the  common  consent  of  all,  to  have  their  diecticms  made 
by  a  fewer  number,  but  not  otherwise.  But  if  by  their 
charter  they- are  to  be  elected  by  them  all,  then  this  is 
not  to  be  altered  but  by  and  with  the  general  assent  of 
the  whole  town,  and  so  by  this  means,  to  take  away 
confusion."  The  same  doctrine  is  fully  recognised  ia 
several  subsequent  cases  in  more  modem  timeS}  vii. 
Mex  V.  Tomhfns  (c),  Bex  v.  Spencer  (d!),  and  Rex  t.  PkBr 
lipsy  Mayor  oi  Carmarthen^  and  Ijees.  WalliSf  the  pv- 
ticular  circumstances  of  which  it  is  not  necessary 
to  state. 

But  cases  have  occurred  where  questions  have 
as  to  the  application  of  the  rule,  aiid  in  Jtex  v.  S^aite^ 


(a)  4  Coke*s  Rep.  77  6.  40  &  41  EHx. 
(c)  Cas,  Temp,  Jfardw.  3\6. 


(6)  5Bi»iMir^7U  lajtaawkt 
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who  daimed  to  be  a  common  councilman  of  Maidstone  {a)f  1 825* 
the  power  of  electing  the  common  councilmen  was  in  i^Tkikg 
the  mayor^  jurats,  and  commonalty^  and  the  charter  gave  ogoin3t 
a  power  to  make  bye*laws  to  the  mayor,  jurats,  and 
common  council.  The  mayor,  jurats,  and  common 
council  made  a  bye-law  to  restrict  the  number  of  electors 
to  the  mayor,  jurats,  and  common  council,  and  such  of 
the  common  freemen  as  had  served  the  office  of  church* 
warden  and  overseer  of  the  poor;  it  was  held  that  the 
bye-law  narrowing  the  number  of  electors  could  not  be 
supported,  because  the  bye-law  restricting  the  number 
of  electors  was  not  made  by  the  body  who  had  the  right 
of  electioui  and  also  because  it  excluded  such  of  the 
commonal^  as  had  not  served  an  office  which  had  no 
connection  with  the  corporate  character.  In  Bex  v. 
Cuibushy  common  councilman  of  Jtfaub^on^  (5),  the  bye-^ 
law  was  made  by  the  mayor,  jurats,  and  cotaunon  touocii 
ta  confer  the  right  of  election  on  the  mayor,  jurats,  com* 
mon  council,  and  sixty  senior  freemen.  There  the  by»* 
law  was  made  by  a  select  body,  and  was  held  bad; 
because  the  right  of  election  was  in  the  mayor,  jurats,  and 
commonalty.  In  The  King  v.  Head  and  Others^  freemen 
of  Helston  (c),  it  appeared  that  the  burgesses  were  in« 
oorporated  by  the  name  of  the  mayor  and  commonalty ; 
tad  by  the  charter  four  aldermen  were  created,  who  with 
the  mayor  were  to  be  the  common  council,  and  had  a 
power  to  make  bye-laws.  The  right  of  election  was 
in  the  mayor  and  commonalty,  together  with  the  aiders- 
men.  The  common  council  made  a  bye-law  with  the 
assent  of  the  commonalty,  that  the  mayor  and  aldermen^ 
jexclusiye  of  the  commonalty,  should  elect  the  burgesses^ 

(o)  3  ^urr.  1827.  (6)  4  ^urr.  2205.  (c)  ^Bwr**2Sl5. 
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1825.  and  it  was  held  bed.  Bat  there  an  integral  part  of  tlic 
T^j^^  electors  was  excluded,  riz^  the  commonalQry  for  the 
WimrooBb  power  of  election  was  in  the  mayor,  alderm^iy  and  con» 
mona}ty,  and,  therefore,  they  could  not  exdode  the 
commonalty,  who  were  by  this  means  not  represented. 
It  may  be  obserred,  also,  that  the  bye-law  waa  irregiH 
lar :  1st,  Because  not  made  by  the  mayor  and  aldermen 
only,  who  had  the  power  to  make  bye-laws;  th^  called 
in  the  commonalty  to  assist,  not  as  forming  part  <^  the 
meetings  therefore^  under  the  charter,  it  was  bad.  9dy 
It  was  bad  under  the  general  powers  in  a  corporatioo, 
because  the  aldermen  as  a  body  were  not  the  corporatiooi 
as  the  mayor  and  omimonally  were  the  corporation,  and 
the  commonalty  were  called  in  only  to  assist,  and  did  not 
form  an  integral  part  of  the  meeting.  5d,  It  was  bad, 
because  if  made  by  the  majror  and  aldermen  <mly,  thqf 
as  a  select  body  had  no  right  to  make  bye^aws  as  la 
elections,  where  the  right  was  vested  in  the  mayor  and 
commonalty,  together  with  the  aldermen.  In  Bex  t. 
Askw€U{a)  the  right  of  electing  the  aldermen  was  by 
charter  given  to  the  mayor  and  burgesses,  and  they  made 
a  bye-law  restricting  the  electors  to  the  mayor  and  oer* 
tain  of  the  burgesses,  viz^  the  recorder,  aldermen,  coro^ 
ners,  common  councilmen,  and  such  of  the  burgesM 
as  had  served  the  office  of  chamberlain  or  sheri^  and 
such  bye-law  was  held  good.  In  Bex  v.  Bird  {b%  tU 
right  of  election  of  burgesses  was  by  the  charter  in  tfcf 
mayor  and  burgesses,  being  the  corporate  body.  Tht 
mayor  and  burgesses  made  a  bye-law  to  restrain  iki 
number  of  electors  to  the  maj/or,  aldermen,  and  e^jhl* 
teen  burgesses   there   mentioned,    and    the 


(a)  l9E€9t,^'2.  {b)  l3JBasi,S670 
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part  of  ^^!^x<^rporati(Hi.    If  there  be  a  meeting  of  the 


irporah, 


body  oorporau,  which  codnsts  of  the  mayor^  bailiffi^ 
and  b|irge8#e$i,  it  is  not  necessary  that  any  of  the  aiders 
men  should  bf^  present,  and  if  th^  are  present  they  do 
not  vote  as  aldenneD»  but  as  burgesses*  The  iMeniien 
are  elected  by  the  mayor  and  the  residue  of  the  ddermeil^ 
So  thi|t|  though  remotely,  the  burgesses  have  sometbiog 
to  say  tp  the  election,  ^nd  I  think  the  aldermen  may  be 
considered  as  representing  tbe  burgesses ;  and  they  are 
only  a  different  body  from  the  burgesses  at  large  when 
in  their  quali^  of  aldermen  they  are  to  discharge.  thi9 
variousdutiesassignedtothem.  ItmustbeobservedfalsOii 
that  this  mode  of  election  is  that  which  was  adopted,  by 
custom  before  the  charter  in  question,  and,  therefore^  one 
may  well  presume  that  it  was  a  reasonable  mode  of 

election, 


Th«  Kbw 


was  elected  by  the  persons  under  the  bye-law.  No  182^ 
doubt  was  entertained  as  to  the  general  ri^^t  of  the 
corporate  body  to  make  a  regulation  to  limit  the  number 
of  electors,  and  the  defendant  mUs  held  wdl  elected. 
This  is  the  last  cas0  on  the  subject,  andln  aH  these  ca- 
ses the  general  power  of  the  corporate  body  is  admitted. 
Then  ^  there  may  be  questions  arise  whether  itdmif|iiy 
the  general  right  of  the  corporate  body  this  restrictiob 
fidk  within  the  principles  of  law.  And  one  otgectioD 
may  b%  that  the  aldermen  do  not  fairly  rcfiresent  the 
burgesses,  because  there  is  no  dojobt  but  in  -the  body 
created  by  the  bye-law  or  regulation  the  burgesses 
most  be  represented.  I  am  very  free  to  admit  thai 
there  is  as  litUe  representation  of  the  bmgesses  as  one 
can  well  imiigine,  and  much  less  than  has  occurred  in 
any  of  tbe  cases.  But  still  they  do  in  a  smaU  degree 
repreiient  the  burgesses.  The  aldermen  by  being  elected 
do  no$  cease  to  be  burgesses,  they  are  stiU  buigesses» 
with  more  authoriQr;  they  wtt  not  an  integral 
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1835.       dection,  and  not  attended  with  any  pregodiee  cft  inoao* 
veKiience  b  the  general  interests  of  dieixnrpcinition ;  and 
dioogh  that  cannot  be  taken  mto  oonsyeratioii  in  con- 
Mdering  the  efiRect  of  die  second  plea»  becauae  the  ftds 
stated  in  one  plea,  cannot  be  broi^t  to  bear  upon  die 
&cts  in  another  plea,  so  as  to  afiect  the  ooostmction  of 
that  plea,  yet  one  mirjr  at  all  events  pot  a  aiqppositkMi 
tha^  such  a  mode  of  election  flight  exist  belbie  die 
charter.    It  may  be  said  that  thende  laid  do^pm  in  die 
case  of  oorpomtibns  does  not  eadtad  U>  boi^geases^  bat 
only  to  the  hi^^ier  corporate  offices,  and  the  Umgiiageef 
die  resoludon   is  only  afiplied  to   thenu  .  But  dv 
same  reascm  apfdies  to  burgesses  diat  does  to  tliehig|har 
offices  of  the  corporation,  and  diere  is  even  a  sl9 
stronger  reason  for  avoiding  popular  tossult  and  oonfii- 
rion,  because  the  eleclion  of  burgesses  is  of  mioie  fie- 
quent  occnrreQce  diiui  that  of  die  higher  officers.    Tbe 
case  <^  Bex  V,  Head  (a)  was  that  of  die  election  of  s 
burgess,  and  no  distinction  was  made  between  a  burgess 
and  any  superior  officer  of  the  corporation.     The  King 
V.  Bird  {b)  was  the  case  of  a  burgess,  and  no  distinctiaD 
was  taken  by  the  Court  between  him  and  other  offices. 
The  point  was  noticed  in  the  aigument,  but  not  in  die 
judgment.     It  has  been  held  indeed,  as.  appears  hf 
4thih5/«48.,  that  if  the  corporate  body  at  large  have  s 
right  to  elect  members  of  parliament,  they  cannot  dels- 
gate  that  power  to  a  select  body ;  but  that  is  becsBse 
it  is  considered  as  for  the  boiefit  of  the  public  that  ^ktlf 
should  all  have  votes,  and  It  is  not  to  be  compared  IdI 
the  case  of  the  election  of  mayors  and  other  offioen  tf 
corporations. 
If  the  bye-law  be  found  inomvenient,  the  UMpuiiii 

(fl)  4J?ttfT.2515.  <A)  ISJBrtr^jSSr,   ,   7;^ 
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body  may  repeal  it  by  the  same  authority  by  which  they 
made  it;  and,  therefore,  if  any  mischief  be  likely  to 
arise  they  may  correct  it  themselves.  For  these  reasonis 
I  am  of  opinion  that  judgment  must  be  given  for  the 
defendant  on  the  third  plea. 


189& 

TheKiJi« 
Wjciziroo% 


HoLiiOYD  J.  As  the  Court  concur  in  opinion  upon 
the  question  as  to  the  acceptance  of  the  diarter,  and  as 
I  understood  the  judgment  upon  that  pdint  was  to  be 
delivered  by  the  Lord  Chief  Justice,  I  shall  confine  my 
observations  to  the  two  qaestioDs  raised  on  the  de^ 
Qturrer  to  the  third  {dea.  The  first  question  is,  whe- 
ther the  power  of  making  the  bye^law  in  question  was 
taken  away  from  the  body  at  large  by  the  power  of 
making  bye^laws  giv^  by:  the  charter  tu  the  select 
body,  viz.  to  tke  mayor  &nd  common  council? 

The  second  is,  whether  (supposing  the  body  at  large 
to  have  jurisdiction  to  make  bye-laws  or  iiegulationa 
tooching  the  mode  of  electing  burgesseii)  Ibis  is  a  valid 
bye*law? 

With  a  View  to  these  two  questions  it  is  material  to 
attend  to  the  particulars  of  the  third  plea,  as  diey  stand 
admitted  by  the  demurrer  to  that  plea. 
.  It  appears  by  that  plea,  and  must  be  taken  to  be 
admitted  upon  the  demurrer  to  it,  that  the  borough  of 
Chipping  Wycombe  was  immemorially  an  ancient  bo^ 
jrough,  and  that  before  and  until  and  at  the  time  of 
granting  the  charter  of  Charles  the  Sec(md,  the  burgesses 
were  a  body  corporate,  by  the  name  of  the  nun/or^ 
bailiffii  and  burgesses  of  that  borough,  and  that  within 
jthe  borough  there  jb»nK9bprially  had  been,  or  of  right 
ought  to  have  beed,  and  dien  Still  ought  to  be  an' in- 
definite number  of  burgesses  of  the  borough;  that  King 

•  Charles 
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1825.       Charles  the  ^Second,  by  bis  letters  patent,  dated  1 6th  of 
~       November^  in  the  1 5th  year  of  his  reign,  granted  and  con- 

agamii  firmed  to  the  said  body  corporate,  the  mayor,  bailiffi,  and 
burgesses,  that  from  thenceforth  for  ever  one  qf  the  ter- 
gtsses  to  be  elected  in  manner  after  mentioned  ahould  be 
the  mayor.  [It  is  to  be  observed,  that  this  with  what 
follows  in  the  plea  will  shew  that  the  aldermen  were  con- 
sidered as  still  continuing  to  be  burgesses^  because  the  wugfot 
was  to  be  elected  oid  of  the  aldermen^  and  yet  the  charter 
expresses  that  one  of  the  burgesses  to  be  elected  in  man- 
ner after  mentioned  should  be  ntayor.  And  the  nug/or 
is  directed  to  be  sworn  in  before  the  last  mayor,  or  in 
his  absence  before  ihe  aldermen  and  the  rest  of  the  bur* 
gesses^  present,  and  the  like  as  to  the  bailiffi*  oadis.] 
And  two  burgesses  should  be  die  bailifi^  and  twebe 
men,  inhabiting  continually  widiin  the  borough,  shoidd 
be  aldermen,  and  that  the  mayor,  bailifls,  and  burgesses 
of  the  said  borough  (that  is  to  say,  the  bo(fy  corporate^ 
consequently  including  the  aldermen)  and  their  successors^ 
or  the  major  part  of  them,  might  elect  such  other  men 
inhabiting  or  not  within  the  borough,  as  to  them  dx>uld 
seem  expedient  to  be  burgesses*  Then  the  plea  states 
that  by  the  charter  the  king  granted  and  confirmed 
**  to  the  said  mayor,  bailiiFs,  and  burgesses  of  the  said 
borough"  (that  is  to  the  whole  body  corporate,  conse- 
quently including  the  aldermen),  ^  and  their  successors^ 
that  the  aforesaid  aldermen  and  baili£&  and  their  si^ 
cessors  should  be  the  common  council  of  the  borooghi 
and  should  be  assisting  and  aiding  to  the  mayor  in  al 
matters  and  causes  touching  and  concerning  the  banfu/jk 
aforesaid,"  then  <<  that  the  king  granted  and  confinned 
to  the  aforesaid  mayor,  bailiffi,  and  burgesses  of  the  ^ 
rough  aforesaid  (that  is  to  say,'  to  the  whde  body  emfi^ 
rate,  including  the  alder  men)  and  their  sucoessoK^  dMt 

tte 
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the  nu^atf  aUermeHj  and  baiUffi  of  the  bdroagfa  afore*       I82& 

said,  and  their  successors  for  the  time  bein|^  or  the     _.    -^ 

major  port  of  them,  of  whom  the  mayor  to  be  one^ 

daoold  have  power  and  authority  to  make  sudk  reason* 

able  bye*laws  as  to  them  should  se^  good  for  the  jmr^ 

poses  tberon  menttooed."    Those  purposes  are :  for  die 

good  rule  and  govemibent  of  the  burgesses,  artifieera» 

and  inhaUtants  of  the  borough,  and  for  dedaring  ik 

wiai  wutnner  and  order  the  mttyoif  aldermen,  bailifli^ 

and  bmgeases,  the  arfificers,  inhabitants,  ^knd  rmSmft 

of  die  borough  shodd  beha?e  themsdv^  in  their  offices^ 

mysteries,  and  business  within  the  bofoi^h  and  die 

limits  Aisreof  (i.  e.  how  these  seTiBral  officers  and  peiw 

scms^  and  not  how  the  body  carporaie  itsiif  diaU  behaw 

•r  act^  onriiat  it  ahall  d(^)  afad  otherMaefor  ibb  fUrth^ 

good  and  pobtic  adTantag^  anid  rule  of  the  smd  boron|^ 

(not  ioocfaing'  or  cdncoriing  the  hoAf  corporate  iMS^ 

ordie  gevemment  odtselfj  6r  this  ei^rds^  of  ctt  powefs) 

iM  the  Tictoalling  of  die  stBime  borduj^  and. also i for 

diis  better  preservaliony  gof>enmlent,  dispDsidbn#'&c«;>  of 

flie  possesDJctna^  Sie^  of  themayor,  bdiliffi^  ilodfaurgetea 

(diaC  b  to  say,  tUe  bbdy  corporate),  i^  tbeiir  snboesaM% 

ittd  olher  iJoatters  and  causes  whatsoever;^'  touching  oi 

concerning  the  said  borough,  or  the  states  Y^ht*  and 

interest  of  the  said  boroAgh,  with  powrr  fb  the  body 

C(H?iforate  (i.e.  to  them  and  their  successors),  by  the 

ajaydr  fir  the  time  being,'  and'  the  bailifisj  iuid  aldeifmeh 

being  the  cominon  council,  or  by  the  migdr  partof  tliem 

mi  aforesaid,  to  assess  reasonable  pains  and  fines  npo^ 

the  delinquenti. 

The-  jdea  goes  on  to  stale  diat  the  charter  dien  w^ 
po&ited  one  person  th«rdn  named  to  be  the  firs<  mirror, 
two  edier  perscms  therein  named  to  be  die  first  bailiflB^ 
mid  twelve  other  persons  to  be  die  first  twelve  aldermen. 

(The 


$10  .  CASES  IN  MICHAELMAS  TERM 

1825.  (Tlie  learned  Judge  then  stated  the  mode  of  electioa 
of  mayor,  bulifis,  and  aldermen  as  set  out  in  the  plead* 

ogtanat  ings.)  The  plea  then  avers,  that  the  letters  pateitf 
were  duly  accepted  by  the  then  mayor,  bailiffs,  and 
burgesses  of  the  borough  aforesaid.  That  after  the 
aocq)tance  of  the  said  charter,  and  before  the  defaidanfs 
election,  to  wit,  on  1st  December  1675,  the  then  mmpr^ 
baiHffiy  and  burgesses  duly  made  a  biye4€fmj  not  now  ex- 
tant in  writing,  for  the  better  government  ofihe  bonm^ 
touching  and  concerning  the  elecdon  of  future  burgesses, 
in  order  to  avoid  popular  cof{fusi6n  and  disorder  in  sodi 
election.  The  bye-law  was,  that  ths  nuyor  and  common 
council  of  the  borough,  or  the  major  part  of  than  duly 
assembled  together  for  that  purpose  within  the  boroughy 
should,  by  themselves,  and  without  the  ccxicurreDoe  or 
assistance  of  the  rest  of  the  burgesseSf  elect  such  peraons 
to  be  burgesses  as  to  them  or  the  major  part  should  seem 
meet,  which  bye-law  has  been  since  constantly  kept, 
and  is  still  -in  full  force.  Then  the  plea  states  defend* 
ant's  election  to  be  a  burgess  by  the  mayor  and  the 
major  part  of  the  then  common  council  duly  assembled 
within  the  borough  pursuant  to  the  bye-law,  and  Us 
being  sworn  in,  et  eo  warranto,  executing  the  office  of 
one  of  the  burgesses. 

On  the  demurrer  to  this  plea,  the  above  two  quet- 
tions  arise.  The  first  is,  whether  the  power  of  makiog 
the  bye-law  in  question  is  taken  away  from  the  body 
at  large  by  the  power  of  making  bye-laws  given  i^i 
the  charter  to  the  select  body,  via^  to  the  mayor  :mA 
common  council. '  This  power  of  making  ;the  hfi* 
law  in  question  is  not,  I  think,  thus  taken  away  fion 
the  body  at  large.  The  bye-law  in  qqestion,  V.i^ 
had  been  made  by  tlie  select  hody^  to  whom  ^  powei^cf 
making  bye-laws  is  thus'given  by  this  charter,'  wbdf  b 

1+  innSd 
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jnvalicl  on  the  principles  laid  down  in  Bex  v.  Spencer  {a}^       lS$6i 
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and  Bexs.  Qdbush:  the  select  body  not  for  this  pur* 
pose  representing  the  body  at  larger  and  the  select  body:  <ig<i»uc 
thereby  would  be  taldng  a  privilege  away  from  others^: 
Ctfid  narrowing  and  restraimng  U^  solely  to  them9dlvea. 
In  Me4f  V.  Spewxr^  conuooni :  councilman  of  Moids^ffne^ 
it^peartid  that  the  town  of  JMSs»^i6iit«  was  incorporated 
by  charter  of  the  21  G.  2^  by  the  name  <tff mayor,  jqriiti^ 
imd  commonalty^  to  consist  pf  a  mayor,  thirteen  Jiirals^ 
(indudii^  the  mayor)  aiad  foi!^  Oommon  coundlmeo^ 
And  po'wer.  was  granted  to  the  m^yor^jwiUs^md  $sfm^. 
man  council  to  make  bj/e'lami  bi4  ihe  elecHan^qf  cow^ 
eofulcilmm  was  by  the  charter  to  .be  by  tbei.mAyoi^ 
jurats,  artd  cmrnomflk/t  dr  He  me^.pari  of  than ;  that  ai 
bye-la^  pf  the  l^th  Augusi  1764,, made  Jby  the  mayxM^: 
jural^L  4^  common  coutipilf  gave  that  rigbl:to  the  mayo^' 
^oriOSy  and  common  oouncil,  sod  auch  common  jfreemen 
^jresided  in  and  had  served  fi>r.a  yearaajcdinnehwaidani 
andp^verseer  for  the  town  and  parish  ofMaid^one,  prtha 
oaajor  part  of  them.  It  waa  hdd  (diere  being .  other  cbk 
jediona  to  the  byerlaw,)  that  such  a  bye^Iaw  aflfecdngiand 
oarrowingand  restraining  the  rights  of  the  body  at  large 
could  not  be  made  h/  the  sdect  bethf^  notwithstanding 
the  power  of  making  bye-laws  was  given  them  by  the  ' 
chaiEter ;  not  being  for  that  purpose  the  representative^ 
of  the  whole  community^  they  could  not  assume  to  th<m«i 
aelvses  what  belonged  to  the  body  at  laige;  but:L<Hili 
Mansfield  says,  *^  Where  the  power  of  making  bye^hm. 
is  in  the  body  at  large,  thc^  lAay  delegate  .theirjjighir 
to  a  select  body^  who  become  the.  r^e^entativaiofthie* 
whole  oQinnmni^/' . .  So.in  the  pnesent oaaei  J:  ttualQ jthali 
though  :the  {X)wer  of  im^iking.Jiye^WB  j&c  paittcidajB^ 

(a)  s  Airr.;ip^. 

pni^poses, 
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purposes,  or  even  in  genenl,  wu 
a  select  body,  yet  if  by  reason  ti 
in  tbe  present  case,  be  exercisei] 
•ccoant  of  the  rights  of  others^ 
inddentBlly  in  the  body  at  itxgt, 
by  a  bye>Iaw  made  by  common  < 
gjKbo  their  right  of  the  election  < 
body,  bdng  a  part  of  tbemsdves: 
ooald  if  the  power  ather  for  p 
general  of  making  bye-laws  ba 
select  body,  but  had  been  wboll 
laq^  more  efpecially  if,  as  in  th 
law  cannot  in  any  instance  do  ca 
its  bdog  thereby  confirmed  by  d 
and  common  conncil,  to  wbon 
bye-IawB  is  eiq>ressly  given  by  t 
CmiiuA  (a\  common  councUman 
bye-law  appeared  to  have  beei 
jurata,  and  common  council,  transi 
tion  of  common  councilmen  from 
Commonalty,  to  the  mayor,  jurat 
monalty  as  should  be  of  the  con 
others  of  the  commonal^  who 
common  Jreemen  for  the  time  beu 
thent:  the  quesUon  was,  whethei 
law,  and  it  was  held  to  be  bad,  a 
tbe  intent  of  the  charter,  and  b 
the  corporation,  to  deprive  the  re 
without  their  consent.  And  Yai 
of  corporations,  4  Co.  77  h.  the 
in  question  did  not  vary  the  con 
ground  of  that  resolution  was,  t 
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eommott  assaUm     But  a  lye^lam  made  by  a  part  'Of.  tb^       ^M^ 


corpocatioQ  A»  eadude  the  ir^  mtkaut  iheir  assenif  is  not     ^^^  ^^^^ 

good.-'    In  ithe  present  ^as^  the  power  it  :ihe  I^j^al!    .J*^^*^ 

large  of  making  the  bye4aw  in  qnedftioQ,  which,,  b£lt'li34^ 

the  power  of  making  hyo»laws  given  to  die  sole^  \^fi 

would  be  incidentally  in  the  <body  at  large  (supposing* 

the  bye-law  nOt  objectionable  on  any  other  gfound)/  ated 

the  Ipower' of  making  Uiis  bye*-law  (which  the  sdect  bodtf 

oould  not  make)  remaining,  thei^re^  in  die  body  it 

large,  notmdistanding  the  power  of  making  byo-laws 

given  by  the  charter  to  the  sekct  body,  isrno^  as  it 

BCfsmA  td  me^  inconsisteilt  with  the  power  of  making 

bye-hiiws,  eipressly  given  Jby  the  eharter  to  the  ^lA^ 

body;  feoA  w^n  principle  I  d)ink  that  this  inddentiS 

power  18  not  taken  away  ifrom  the  body  at  large  in  c^i9^ 

mdieceit  cannot  by  kw<€9d8t  in  or  be  exiMis^d  by  tha 

select  bodyj  lexceplt  so  far  as  dm  ooolinaaDee  of  ^hb 

ponrer  in  the  body  at' Im^  would  be  Inoofisistei^iviAi 

the  expsess:  power  given  to  the  aeleGt .  body.  *.  In  Hadr 

docVfi  case  (a),  it  appears 'that  die  antient  po#^rs  and 

privfleges  of  a  corporation  •comdniiie  to  exi^  and  afe 

not  me^ped  or  extingtiished  by 'a  charter.    That  wlia  the 

casB  -df  a*  xetarn  to  a  mandamus  to' restore  him  .to  the 

office  of  ailderman.    The  return  wais,  jdmt  he  .-had  BeeK 

removed  under  a  prescriptive  \p6wer  vhi<^  bad^xistdl 

previous  i  to  .the .  charter  of  Id  Car.  H .      The  Court  all 

held  'this  .'return  good,  &v  though  ;by  the  charter  of 

Ckarles  1st,  there  is  no  poweSr  give^for  thecprporadon 

to^  remove  an  alderman,  yet  when  the  consiliari,  ailia^ 

iddermanni^  were  ibefore  theisaid  diarter  .remombdeTor 

reiEisonable.ctRise,>the  same  ^wer<stiH. remains,  ibr  thbt 

t  r  •  »        •      •  f         •  f        ' 

1       .  '  ,      !         .'   '  ^    '  '    '}      •  •      ■    '         '     '         '  '     .  V  ■''  '  *     *  r  -    -»     r-         • 

(a}  Kny^  439.     1  VeM,  355. 


•1#  CASES  m  MIGHAKLMA8  TBRBf 

IBiS.      die  diaitflr  dodi  not  nerge  #r  «Min||«K^ 

tfettt prifO^e^  but  lite  oorpMilloa  wiglil um^bmim 
btfore ;  and  if  ft  wcare  oCherwlM^  km^idd  te  ¥erjr  nb- 
duetous  to  most  rftte  ocrrpmntioM  fn  JbiggfttiM^  «to 
htva Ukm nem cbMter^  bm nwe  twaUaittprpowrttfliit 
DtRmf 

Thit  I  apprehend  tD  be  die  hw,  vnleie  «lMVf  Ik 
dbarter  veits  a  prior  juideiit  enttit^  p6eMr  or  pmkgi 
ebewliere  dian  where  it  ihu  before^  o?  tasiea  k  w  in  Ifct 
caae  on  wbidi  one  of  the  quetd^Hii  ob  die  odier  phpd* 
tegs  hils  arisea. 

The  same  principle  kad  alao  been  adopted  and  ap« 

{died  in  a  former  caae  of  Hkh  ▼•  £damenim{i)  m 

S.  B  Cgr.  l^  to\ke cime ^ an ^eHim,     Theveilvedd 

^  if  the  Mag  create  a  corpoialion  of  a  aonvfor  and  eij^ 

aMermen,  with  a  daose  that  opon  diedoadi  or 

of  any  alderman,  it  should  be  law&l'fer  tba 

die  rest  of  the  aldermen,  mtiltir^ik/  dlflyrnett  after  sadi  j 

death  or  amotion  to  dect  anodier  alderman  ia  his  phoe^ 

although  there  be  no  election  within  the  eight  days,  jet 

they  may  elect  an  alderman  at  any  time  afterwards,  far 

they  hate  a  power  to  elect  anodrer  as  hmdemi  to  ik 

^oorporation  created.    For  anciently  corporatioiis  had  la 

auch  clause  giring  diem  power  to  electa  and  tkis  ^jfirm' 

atwe  fcnar  does  not  toU  the  implied  power  hmdeni  iolk 

corporation.**    So  I  say  in  the  present  caae,   the 

adve  and  express  power,  -given  by  the  charter  to  tfaa^ 

lect  body,  of  making  byeJaws,  does  not  toll  the  ii 

power  incident  to  the  corporatioa  in  oaaes  in  •'whidl*da 

affirmadve  express  poiireff  cannot  by  law  be 

the  sdeqt  body,  or  to  which  it  dees  natextaady 

the  same  principle  which  in  those  cases,  the  one  of  it* 


(a)  ]  RqU.  Jbr.  519.  t|U  CiMjioralJNii  O*  ^  #■ 
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m^op^uoDi  ip  the  pifsent.qaii^  fW^ue  i^  ^bel^od/,, 
«t  liu]ge  l}iw  JiHudiUMij^l  poi|r«r  of  i^iqg  hjpAaiWB  v^ 
9iich  cfi^e^  wd  ^  %  «9  it  cfumot  ip  If  w  be  vested  ui  tb^ 
^elfct  bodfy  cm:  «B  it  19  110  by  l^w  |?e«||^  in  fiicb  ^cct 
body-ij  Apd  tbe  Yery  refmon  ff^f^  19  J  JMl^Jlfr.  ^Wf^, 
Cprppr^t^  (gf.,  ^,  j^F.,  for  tbe  pow^r  ffqialOqg.  bye-la^ 
bnng  ^D^ident  |tp  #  cQi|>9nitip%  And  in^ded- in  it9  491 
corpoiytuHii  viz.  ^^  for  ]a  bodjrjppUtic  qani^ot  t^  |;ai:fn»^ 
wiliiqirt  tei^r^"  fnd  jh^lt  ^*  tbgr  puj^t  alimyii  <9  b^  Ifobr 
jecjt  tp  .|lii$J)|w  c^  tbe  i[f|eli!»  iu  f  u^^ordioate  I9  ft,f^  fl^lu^ 
to^b^jwtpo^incejof  fuqh  ipi^if^^al  power  ^  ,^  bo^jr, 
i^qrpan^  at  J^iiep^  ppon  fifijijie^i^ta^d  in  caaef  ^Q  wh|ch 
Ijie  fonrer  cp^pre^y  gi? e^  l^  c#|kr|qr  dpes  i;iof^  m  U^ 

4ir.quMH>t  by  law  ?pply«  I^oiM  ¥^ffHlfi^  H^^^  W 
^B^  1?.  i%ai2  ^nrf  Jinfr  .athers{q^y  ^^^^(pep  6f  ,65^ 

«*r  TP^e..  b^  rt  largp  had  ,np  poF?r  40  «(i|i|li^  by^ 
lim^-l^iec^i49^  thi4  fojNifx  ffa^  by  the  (Char^r  giy^ 
$Q  the  .cQppinpn  cojuuacil,  oomsi^tlflg  of  the  ;i]|f yor  a^ 
iddecmep.  And  ihe  CQ^im^p  couniFU  coidd  pot  bff^ 
l^grft^lair  ta)ie  away  (roa»  ihis  bi^y  at  large  the  right  of 
ide<4tiop  which  the  ^i^^rt/^  h^ii  vaited  m  tha  whole 
Jtio^y*'*  I^  ^fiansfiM  |add%  **  Tbia  ja  eaj^ctly  0^ 
.4:aae  pR  Maid^^ne'*  3ut  t^at  dictum  wfa  quit?  «rtffr 
yidto'a|ft  and  the  qaae  waadejterpinedo^  anpthergroundf 
.fl^  the  bye-law  (hen  in  qiieatipp  w/m  not  ^mada  bjr  the 
iieidy  ,at  l^rge,  bnt  only  by  thf  waypr  apd  idd^"!?!^ 
i^iqiofii  imih4ic,a^^^^  batt^fa^Wfl^f 
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the  piuticukr  occasions  and  for  t]|^e  particular  purposes^'f  |6?^« 
wpuld.be  rendered  useless  and  inoperative.  Tlie  cas«[ 
of  Child, Y.  The  Hudsorfs  Bay  Gompafy{a)  is  applicable 
to  this  pokit.  The  Hud^s  Bay  Company  were ;  by; 
charter  incorporated  and  empowered  to  make  lyerlawi, 
for  tie  better  govemmeni  of  the  compam/j  anfl  Jbr  th^ 
management  and  direction  (^  .their  trade  to  Httdsorii 
Bay.  Lord  Macde^ld  says,  *^  A  corporation  has  an 
implied  power  to  make  bye-lawf,^  but  where  the  x^rter 
gives  the  company  a'  power  to ;  make  bye-laws  they  can 
only  make  them  in  sudi  ca^es  as  they  are  enabled  to  do 
by:  the  charter;  for  such  power  given  by  the  charter 
implies  a  i^egative  that  they  shall  not  make  bye-kws  ii^ 
any  other  cases.    Thus  where  the  company  in  the  pre- 

• 

sent  case  have  a  power  given  them  by  the  charter 
to  miJce  bye-laws  for  the  management  of  their  trade  t^ 
Hudsoffs  Bay^  this  power  implies  a  negative  that  they 
cannot  make  any  other  bye-laws ;  d  fortiori  they  cannot 
make  bye-laws  in  relation  to  projects  and  insurances^ 
which >y  act  of  parliament  (statute  SGA.c.lS.)  are  de- 
dared  to  be  illegal."  It  may  be  observed,  too^  that  the 
bye-law  gave  the  company  a  lien  on  the  stod^  in  the 
oompanyi  of 'any  member  who  should  be  indebted  to  the 
<x>mpany.  And  they  applied  this  bye-law  to  pay  the  debt 
of  a  member  daimed  to  be  due  to  them'  on  a  project 
by  them,  of  insurances  on  marjriages  and  apprentices. 
This  rule,  of  construction,  therefore,  evidentiy  is  be^ 
cause  of  the  implication  that  it  was  the  grantor's  intent 
that  the  power  of  making  bye-la:ws  thus  given,  whether 
to  a  sde^t  body  or  to  the  body  at  large,  should  be  confined 
to  the  particular  occasions  and  purposes  expressly  mei^- 
tkined)   and  becaiise  otherwise  the  restnunipg- wp|cds 

(a)  2P.  Jr-?9»%  .  / 
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f^^iipom^gi  ^qondiDg^  discosfiiiij^  voUb^*  aa4  dejtennin-  t89& 
ip^  the  9fpie}f  84  being  viituaUj  espQep^  oqI  of  ih^ 
g^oral  power  otherwise  given  of  makipg  ^yo^awf^  h 
13  I  ihud^  a  power  iohereat  in  and  inddeptaltotdengbt 
vf  electjp9,  and  binding  <m  the  body  ^ving  tli9t  lifl^ 
limy  the  bg^l^w  be  x^yok^  optwitba^ndiqg  tbf  g^ 
neval  ppifer  of  maluog  by^law^  bf  v^3rtd  in  a  diiS^rmt 
|k^  otbervige  ibat  inqklc^tiil  pow^  would  b^  thwebry 
emtifaly  takeq  f^wayn  ev^  tboiigb  the  bye^law  be  ad.opt^ 
^od  oonfinnadf  wbicb  is  indeed  no  more  in  efibct  ibap 
the  preiPlt  ^MBf  \^  the  vfiy  bg^y  (cb^  nugror  apd  ^pi^ 
lSK>n  9onipl)  to  wbojm  ib^  pow^r  of  majqiig  bjr^^Wfi 
is  cfpros^  giY^n;  io^  ^e  by^li^  has  been  fidoptmi 

end  in  ef^  oppfirmed  by  tbf  m^fo^  and  wmnon^ 
5spl^lcU  %  iheir  acting  under  i%  nt  ^leir  el^6t^^9%  m 
^}V^h^  is  on  (h^  pleadings  admitted  tio  bnv^  been 
fvfr  sm^  tb«  nu4dng  <^  it  owsiaqtiy  ksjgt  and  <^ 
Sfnred  l^y  fja^  bo^y  cpq)prate;  so  tbat  it  is  a  b^e^bor 
mfidn  bgr  tbe  wM^  body  corporate^  re^prdipg  thek 
rigliti^  the  ^enyse  of  wludi  they  alone  can  bavp  H^ 
power  to  r^idate^  and^  with  wbicb  no  other  bp4y  has  i^ 
right  to  interne,  and  adopted  and  confirmed  by  thf^ 
Tf^  biodyy  to  which  a^one  the  power  of  maldng  bye» 
bvf  is  ^^^^/^  given. 

.  The  m^t  questioip  thcp  is,  whetber  (supposing  the 
ll^y  at  Uarg^  I9  hav^  jpri^ctipn  to  make  byiSi-laies  p^ 
y^iVltiowi  toucbiiJf  the  mode  of  election  of  biMrgBpses) 
-this J^  .#  valui  by-law*  Ofn  this  question,  le^  ^^  t^ 
fl^  previous  statf  of  the  corporation,  and  the  ^ftct^^  of 
fm^  parffcnUr^  of  th^  charter  to  be  applied  therttp  jmi 
Ba((»^  pl^:^<;^fur^  regw^  tJMs  q^^  wd  astbeyioni 
Icf  bficqf^ficti^  ^-(^,  tbo^  pipings  upon  wlw^h  tbii 
iqpiestioo  mtm^ 

7'    . 
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1825.  By  the  third  plea  it  appears  that  thfe  chalter  was  not 

-TJ^j^^     one  creating  for  the  first  time  a  new  corporation,  but 
Qf^amsi       granted  to  the  then  existing  corporation  of  an  ancient 
prescriptive  borougky  having  a  right  by  prescription  to  an 
indefinite  number  of  burgesses  |  that  this  body  coiporatei 
and  also  its  corporate  name,  comprise  not  only  the  diffe- 
rent parts  of  mayor,  bailifi*s,  and  bulrgesses^  but  also  the 
aldermen,  though  not  nominaUy  expressed  in  the  corporate 
name.     That  all  these.parts  of  offices  are  taken  out  of  the 
burgesses  at  large  originally,  and  that  all  the  members 
thereof  continue  in  consideration  of  law  to  be  burgesses, 
although  they  are  clothed  with   additional   powers  as 
principal  burgesses,  and  with  superior  names  of  office, 
as  mayor,  aldermen,  bailiffi>,  in  respect  of  their  executing 
the  particular  functions  of  those  respective  oflSces,  with 
regard  to  which  functions  they  may  become  respecdvely 
distinct  integral  parts  of  the  body  corporate,  as  contra^ 
distinguished  from  each  other,  as  well  as  from  the  bur- 
gesses at  large,  but  they  may  have  to  execute  other 
function^,  not  as  distinct  integral  parts,  but  as  distinct 
individual  members  only  of  one  whole,  to  wit,  of  the 
whole  body  Corporate. 

The  king  ordains  by  the  charter,  that  thenceforth  for 
ever  one  of  the  bwgesses  should  be  mayor j  and  tn^o  J«r- 
gesses  bailiffs,  and  though  he  describes  the  twelve  alder- 
men to  be  men  (not  Saying  burgesses)  inhabiting  conti* 
nually  within  the  borough,  yet  it  appears  by  the  charter 
that  all  the  future  elections  of  aldermen  are  to  be  out  of 
the  burgesses.  So  that  the  king's  declared  will  is,  that 
all  these  officers  shall  be  taken  mediately  or  immediatdj 
out  of  the  burgesses,  to  wit,  the  aldermen  and  bailiffs  out 
of  the  burgesses  immediately,  and  the  mayor  out  of  the 
aldermen,  that  is  to  say,  out  of  burgesses,  who  havealsc^ 

beoooe 
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become  aldermen ;  and  it  iqipeara  by  the  charter  liiat  no       18251 
third  person -or  body  of  men  have  any  thing  to  do  in     _.    — 
the  election  to  those   hiofaer  offiee&>  die  dbcdon  of    ^^voi**^ 
mayor  being  by  the  integral  parts  of  nmyor  and  aiders 
men,   baiii£&   and  bargesses^  the  baalifi  by  those  ef 
mayor,   aldermen,   and  baillffii,.«  and  the*dderme&  by     • 
those   of  mayor   and   iddermen..    This   would  m6re 
strongly  appear  by  the.  diarter  as  enrolled  in  the  re** 
jcinder  to  the  special  replication  toihe  first  and  second 
plea%  than  it  does  by  the  parts  of  ^the  charter  stated  ut 
the  third  plea,  as  the  first  mayor,  aldermen,  &c^  by  the 
charter  b^  so.enralied  appear  to  haTe  been  all  either,  uk 
the  same  offices  at  the  time  of  granting  the'  cAuuter,  or. 
eke  bnrgesso. 

The  election  of  burgesses  is  by  charter  to  be  by  tfio 
whole  body  corporate  (a),  as  one  body  (not  by  di£Eertot 
integral  parts),  the  individuals  6i  which  whole  were  to 
act  as  members  of  the  whole  (tIz*?  as  burgesses),  not  ae 
members  of  integral  parts ;  the  doctrine  of  intend  paHs 
does  not  apply*  the  duty  of  each  is  a^  one  of  a  whoA^ 
the  scone  duty  in  such  election  belongs'  to  each.  The 
bye-law  narrows  it  to  be  exercised  only  by  a  particular 
part  instead  of  by  the  whole,  viz.,  by  certain  princlpid 
bdif^gesses,  as  in  the  case  of  corporations  in  %  Cbite.  An 
election  l^  those  principal  burgesses  at  aoneeting  daly> 
assembled  for  diat  purpose,  if  the  bye-iaw  be  a  valid 
one^  is  in  law,  so  long  as  that  bye^law  remains  in  fi^ree^^ 
iktl  deetidn  by  the  whole  body  corporate  whteh  they  te^ 
pi^^nt,  and  an  election  by  the' mbjor 'pait  of  those^ 
principal  burgesRses^  so  duly  assembkd  isin  like  mittiH 
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WfliAy  ind  basgeBM%  as  »  gift  te  iiit^hd  |HM%>  imM      mts 
not  include  the  whole  body,  uidess  the  flldennoi  to  m^  ^ 

eluded  tfniinig^  iwe  bufgteDtiy  or  it  wooU  not  ctxtend  to  ^ji^^ 
Ae  aldei^ibeay  as  hxioded  in  aiqr  tf  Aose  iitttcgnd  pnitit^ 
esotpt  kbe  Ae  bnrgetfsei^  And  i£  Hk^pow&roi  elee^ 
ing  ImlKessei  in  the  pveseni  ease  is  to  to  <hMBied  to  be 
f^vitt^M  kitagnd  pttit^  ifaoet  integral  parti^  I  thiakt  ara 
tbe  Sitffoiv  Ae  bailifii,  and  the  botgesses  (the  aUsntMB 
beiig^JBdiMted  in  tbe  bntgesst^  ai  bting  pmons  whd 
are  ab»  bnif;esies^)  if  sa^  die  bje*fanrint  question  dedi 
tiot  strike  off  atiy  iiMgnl  p«i%  te  tt  lea^ta  the  pqriii) 
Oiabaflifii^  mid  saeb  of  tbtr  bnfgesses  as  are  aisa'  aU 
dermen^  and  it  is  noty  tiierefinrey  on  thai  aoeouat  irciMk 
BfHf  supposing  that  it  nnst  be  deemed  that  the  b]re4aiir 
does  in  eAol  strike  off  an  mlegid  past  of  the  eleetDi% 
vfs.)  ^  borgessesi  yet  if  the  iboYe  doctrine  in  tke 
jlMtNmw  cases  (which  it  is  to  ba  obsetfied  waannnece»  ^ 
aarj  tp  the  deteraMM^oa  of  those  casesi  and  eartm^ndp- 
aisi»  thoMgh  I  do  not  dbpite  d»t  doctrine  wben'psopeslj 
^BsBfiedV  bet  confined  to  cases  whese  the  r^ht  of  ekctioa 
is  bgr  the  duirter  given  to  imegral  parts  as  sncK  whcr 
iiieat  esaiprisi^g  or  not  comprising  tbe  iriiob  (and.  J 
ttmkthat  dactrine  most  be  so  confined),  H  m^  be  cof^ 
nct^  fnlM&3LixkN€nimgv.Ftaucii{a\  Lord JCn^fonai^ 
^  If  tbe  bj^Iaw  does  not  cnlode  those  perscnsadfiD  wei^ 
sntsaded  by  tfie  knag's  charter  to  concur  in  the  ehctip% 
te  does  Mot  narrow  the  number  of  penons  eligible, 
si  mqr  be  good.**  He  inuaedialely  adds,  "«  n  bgMasr 
oilnoi  iiideied  exdnde  intqpal  pavts^  Us  was  decided  in 
AmMndikm  cass^  but  pmraly  qi^akiiig  witl^  ihese 
fconnds  flia  mode  of  eieetion  liu^  be  Mgulated  b^psoK 
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would  have  been    sufficient   to  have  transferred  the        1825. 
power  'from  the  body  at  large  to  a  select  part  of  it."      ,_    - 
But  Lord   EllenborotigA  in  Rex  v.  Birdie)  observed.        agamu 

^  Wmtwood. 

**  that  no  authority  was  referred  to  by  Lord  Kenyan  for 
the  doubt  expressed  by  him."  And  all  the  cases,  both 
those  before  and  since  these  dicta  of  Lord  Kenjfon^  form 
a  sufficient  authority,  I  think,  to  remove  the  doubt  And 
the  reasonableness  and  beneficial  effiscts  of  such  a  bye-law 
seem  to  be  confirmed  by  the  practice  and  opinions  of  litt^ 
merous  bodies  of  men,  though  not  bodies  corporate,'  es« 
pecially  in  matters  that  mtich  concern  their  own  interest, 
or  the.  public  good,  oriii  matters  requiring  sound  dii^cre^ 
tion,'  when,  in  order  to  act  most  advisedly,  and  most 
discreetly,  and  most  beneficially,  they  refer  the  matter  to 
the  consideration  and  discretion  of  a  committee  com- 
posing a  smaller  body,  appointed  by  and  from  amongst 
themselves. 

The  first  case  is  the  case  of  Corporations,  (i)  In  that 
case  "it  was  demanded  of  all  the  judges,  that  where  divers 
cities,  boroughs,  and  towns  are  incorporated  by  char*- 
ters,  some  by  the  name  of  mayor  and  commonalty,  or 
mayor^and  burgesses,  &c.,  or  bailiffs  and  burgesses,  &c., 
or  aldermen  and  burgesses,  &c.,  or  provost  or  reve  and 
burgess^es,  or  the  like ;  and^  in  the  said  charters  it  is 
prescribed  that  the  mayor,  bailiffs,  aldermen,  provosts, 
8cc./  shall  be  chosen  by  the  commonalty  or  burgesses* 
Sec,  if  the  ancient  and  usual  elections  of  mayors,  baHifisi 
provosts,  &c.,  by  a  certain  selected  number  of  the  princi* 
ypA  of  the  commonalty,  or  burgesses  commonly  called 
the  common  council,  or  by  such  like  name,  and  hot  in 
jgeneral  by  the  whole  commonalty  or  burgesses,  Jior  by 

(a)  13£aj/,579. 

(6)  4 Co.  77  6.  io  Mcft.  40&41  Elxi^i  Jetik.^lZ.  &  C. 


At^mif  y^  it  riuktt  be  pmnuMd  sad  ii^Midid  ia  ^Nnpect 
flf  <iuch  gnflcial  ininmr  of  aiimiit  and  «^nn»iftnttl  elcctioB  «^T^ 
(which  Bpwti  di«otioii  ooidd  oat  fa^giaiwithoQl  commm  yfl^'*^ 
fOBftjpt)  tba^4it  first  swh  QrdiuMuipe  or  ^piiftitHtfawi  w^ 
lBiid<9^^Mich  reverwd  iteapsct  Ui«  k«ri|tt|ih«tQ6  ta  apciml 
iwd -owitiniMil  eUowanoe  apd  up^ge^  ekhpi^  it  h^pm 
mt^  timB  o(  m^ttunj!*  AfWviM^dal^oid  CMIeacliibv^ 
^  JUid  apooffding  to  thisimolfition4he  wcieBt  iMid  wbv 
ti«ii|Bl'1wag88  he^  baea  in  ZiMdo^  w^^ar«M4»  and  olhev 
fWHTMiiit  *^^  nnj  '^?o*rQWI'o^ffi' w^4'C?od  ibrt>id  tfiEt  tbwp 
•hpald  bt  now  iimanttod  or  |ilt«ridi  fipr  inai^  aod^gmt 
lafTOTftniwniffifl  will  thsroiuMia  Brii%  aH  whjdii  tl|6  huv 
h$9  mmltjf  prereiUed,  as  q^pwns  by  Ibia  raaoliiliop.'' 

Xha  doctiflia  in  tka  Hiaidtkme  ctiM^  aa  to  a  bvor 
lav  emliidiiig  an  iotegrpl  part  of  ffaa  ^o6toiff»  would 
vppty  to  die  quaaliDn  hera  put  to  the  judgeB  ia  the 
apaa  «f  Corpomtian^  if  it  b^  not  to  br  qMahfiad  in 
4h^'waj  I  have  above  auggasfeady  avd.iy.  |K>  aoie  ep^ 
rBftWe  to  the  present  case  than  it  was  to  Aat  case  i^ 
"^'CSo^V  Mad  yet  notwithstandigg  thet  doctrine  in  those 
JMnUMpMcasa%  the  case  of  Cbtpsra^ipus  was  not  di»- 
p^ted  ia^tbe  Jllaj&toa<  case%  or  in  any  of  the  cases  that 
I  have  seen,  which  were  determined  before  or  since 
4he  Idaiifione  Gase%  exoqit  so*  %  us  that  cute  may  be 
oonsidered  to  have  been  questioned  by  the  dpebtrdirown 
oat  by  Loed  feKgpoit. 

The  case  i^  Corforaiimi  related  to  the  election  of 
jnayom  ai|d  other  principal  officera  of  oorporotionfy 
whiph^ure  m^  less  important  than  the  deetiona  of  fipee- 
mm  or  biygMscBt  bat  the  principleend  nda^utve  beep 
since  laid  down  generally,  and  have  been  i^lied  to  the 
deepen  of  freemen  or  buipapaopt  as  weU  M  lo  the 
dection  of  th^  principal  oSeon..  ^ 

.1  .  The 
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may  make  a  bye-law  to  vest  the  power  of  electioti  ia  any       1S25» 
select  number,  yet  here  the  question  being  whether  there      ,j^  ^^^ 
is  such  a  bye-law  the  Court  cannot  grant  that  on  motion,        ogaimt 
but  it  must  be  tried."     (He  then  cited  the  special  verdict 
in  the  case  of  Brecknock,  finding  a  very  long  usage,  but 
not  finding  a  bye*law,  where  judgment  was  given  against 
the  defendants);  and' then  said^  "  no  usage  how  long 
soever  in  case  of  a  corporation  by  charter  can  support  alt 
electioh  made  otberwbe  than  according  to  the  records 
of  the  charter,  unless  th^  jury  i^nd  that  there  was  a  bye- 
law  for  that  purpose,.  tkoygA  posnUy  it  may  be  otherwise 
in  case  of  a  corporation  ty  prescription**     Afterwards, 
in  Sex  v.  Spencer  {a),  and  Res  v.  Cutbmh  (6),  which  are 
also  Maidstone  cases,  the  geueral  point  was  considered 
as  settled. 

These  last  two  cases  recognize  the  power  of  the  whole 
body  to  narrow  die  .number  of  the  electors,  but  with  the 
restraints  against  requiring  qualifications  that  are  de- 
pendant upon  the  means  or  interference  of  others,  and 
against  leaving  out  any  integral  part. 

Then  followed  the  cases.  Rex  v.  Ashwell  (c)  and  Res 
V.  Bipd{d)^  (The  learned  Judge  then  stated  those  cases(^} 
Tei^  fully,  and  proceeded.)  They  are  in  point  oh  this 
question,  except  that  the  former  election  was  of  a  isu^ 
perior  officer  of  the  corporation,  an  alderman,  but  th^ 
latter  was  on  an  election,  as  in  the  present  case,  of 
a  burgess.  They  natrowed  the  exercise  of  the  power 
of  election  to  a  part  of  the  burgesses  themsdves,  namely, 
those  principal  burgesses,  &c.,  mayor,  aldermen,  &c. 
who  had  become  so  out  of  the  general  body  of  the 
burgesses,  and  to  certain  other  burgesses  elected  by  the 

(a)  S  Burr.  1 827.  (b)  4  Burr,  2204. 

(c)   12  East,  22,  (d)  13  E(ut,  367. 

It)  See  P.  804. 
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1 825.        body  at  large,  without  the  interference  of  any  persons  hot 

j_  the  burgesses  or  persons  derired  out  of  them. 

ogmnsi  It  is  a  delegation  pro  tempore  (that  is  to  say,  untS 

revoked  by  themsclyes)  to  a  part,  and  an  adoption  of 
]>ersons  elected  under  such  a  delegation  to  a  part  of  them- 
selves,  and  virtuall}',  therefore,  until  their  bye-ltw  is 
revoked,  an  election  by  the  whole  body  (in  coDsideratioD 
of  law)  by  reason  of  the  above  authorities. 

Altering  the  proportions  of  each  or  any  of  the  dit 
ferent  parts  (considered  even  as  integral  parts,  as  was 
done  in  those  cases)  may  have  as  great  an  efiect  and 
may  be  in  effect  as  great  an  alteration  and  change  of  the 
right  and  power  of  election,  and  as  much  at  varianoe 
with  the  king's  grant,  as  leaving  out  the  whole  of  an 
integral  part ;  and  yet  a  bye-law  working  such  an  alter- 
ation and  change,  without  omitting  an  integral  part, 
may,  according  to  all  the  cases,  be  a  valid  bye>law. 

But  as  the  charter,  as  I  think  I  have  before  shewn, 
clearly  considers  and  names  the  aldermen  as  being  still, 
although  aldermen,  a  part  of  the  burgesses,  it  is  this 
consideration  which  makes  the  above  last  two  cases 
completely  in  point  on  this  question  about  an  integral 
part  (sc.  the  burgesses),  the  *  delegation  by  the  byelaw 
being  to  the  mayor,  bailiifs^  and  part  of  the  burgesses 
(sc  the  aldermen),  though  exclusive  of  the  rest  of  the 
burgesses. 

In  the  above  case  of  Rex  v.  Bird^  which  arose,  as  in 
the  present  case,  upon  the  election  of  a  burgess,  a  din 
tinction  was  taken  in  argument  between  the  elections rf 
the  principal  annual  officers  of  corporations,  as  iii8joi% 
bailiifs,  &c.,  and  the  elections  of  burgesses,  and  it  wil 
contended,  that  the  right  of  restraining  the  number  of 
electors  was  confined  to  the  elections  of  the  fomerisn' 
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was  not  meant  to  be  extended  to  the  latter;  but  no  such        1825. 
distinction  between  burgesses  and  annual  officers,  nor  _ 

any  distinction  in  that  respect  was  taken  in  any  of  the  agamsi 
prior  cases  between  the  election  of  burgesses  at  large  and 
that  of  other  corporate  officers,  whether  annual  or  for  life, 
although  several  of  those  cases  arose  upon  the  election, 
not  of  annual  officers,  but  of  principal  officers  for  life,  such 
as  aldermen,  common  councilmen,  &c.,  and  particularly 
in  the  above  case  oiRex  v.  Ashwell^  where  the  bye-law  was 
established,  and  in  JRex  v.  Head  and  Others,  upon  the 
election  of  burgesses,  where  upon  other  grounds  the 
bye-law  was  held  invalid ;  but  notwithstanding  such  dis- 
tinction was  urged  in  Rex  v.  Bird,  the  Court  immediately 
decided  (a)  against  such  distinction  as  a  matter  upon  which 
they  had  no  doubt,  and  afterwards  adverted  to  and  con- 
firmed that  decision  (&)  when  their  judgment  was  delivered 
upon  another  point  on  which  they  took  further  time  for 
consideration.  And  the  same  mischiefs  and  inconveni- 
ences in  the  avoiding  of  popular  confusion  are  prevented 
by  such  bye*  laws,  when  they  are  applied  to  the  elections 
of  burgesses,  as  well  as  when  they  are  applied  to  the 
elections  of  the  principal  officers,  whether  permanent 
or  annual,  to  both  of  which  kinds  of  principal  officers 
the  rule  was  expressly  applied  in  the  case  of  Corpora 
ations,  in  4  CoJc^s  Rejwrts. 

If  it  be  said  that  the  bye-law  might  have  been  ob- 
tained by  the  common  council  having  been  a  majority 
of  the  corporation  at  the  time  of  making  such  bye-law, 
and  against  the  consent  of  all  the  rest  of  the  burgesses ; 
and  that  the  common  council  might,  by  a  forbearance  of 
the  exercise  of  their  power  of  the  election  of  freemen, 
keep  np  such  a  majority  in  themselves  so  as  to  prevent 

(a)  l2jEastf385.  (b)  IS  East,  588. 

S  I  2  a  repeal 
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1825*  a  repeal  of  the  bye-law,  and  thus  continue  the  right  of 
election  against  the  consent  of  the  rest  of  the  corpor- 

agamu  ation,  the  former  part  of  this  objection  would  apply 
equally  to  tlie  instances  put  in  the  above  Case  cf  Car^ 
jxn-ations  in  4  Coke^  and  the  other  cases,  where  the  1%^ 
lidity  of  such  a  bye-law  has  come  in  question. 

But  it  is  not  to  be  supposed,  that  in  a  corporation 
consisting  of  an  indefinite  number  of  burgesses  widi  a 
common  council  for  their  government,  and  for  thit  of 
the  town,  that  the  common  council  who  are  to  advise 
and  consult,  and  not  the  burgesses  at  large,  are  tlw 
main  body,  or  the  majority,  or  that  where  the  right  of 
electing  burgesses  is  in  the  burgesses  at  larger  the 
burgesses  at  large  would  ever  suffer  themselves  to  be* 
come  the  minority,  while  they  keep  the  power  of  election 
in  themselves  previous  to  the  bye-law,  or  would  not  re* 
peal  it  if  they  saw  their  power  to  repeal  the  same  en- 
dangered by  the  common  council  disusing  the  exercise 
of  their  power  of  electing  freemen,  in  order  to  oblfiioa 
majority  in  themselves,  and  thereby  prevent  a  repeal  of 
the  bye-law.  The  burgesses  in  general  must,  at  the 
first,  be  taken,  I  think,  to  be  the  main  body  of  such  a 
corporation ;  if  so,  their  power  of  making  or  reiiising 
the  bye-law,  and  their  power  of  repealing  it,  will  con- 
tinue in  themselves,  unless  by  their  own  neglect  orde 
fault,  and  it  is  a  probable  circumstance  or  inconvenienoe 
only,  and  not  a  possible  one,  according  to  the  doctnM 
in  Ecx  V.  Bird^  that  will  form  a  sufficient  objectioB  t»i 
bye-law.  But  it  is  to  be  recollected,  that  such  a  hje- 
law  to  be  valid  must,  according  to  The  case  cfCtf* 
poratioTis  in  Co^r,  be  "  by  their  common  consenty"  ud  . 
according  to  the  Colchester  case  in  Btdstrodcj  ••  by  *•  j 
common  consent  of  all;"  and  whatever  may  be  the  tne 
import  of  those  expressions,  and  whatever  consent  BJ^ 

to 
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be  reqoisite  to  give  validity  to  this  bye-law,  whether  it        1825. 
be  an  unanimous  consent  or  the  censent  of  a  majority^      -.    ~^ 
such  a  consent  must.  I  think,  upon  tliis  demurrer,  be        against 
taken  to  have  been  given  to  the  making  of  this  bye-law. 
Upon  these  grounds  I  think  this  is  a  valid  bye-law, 
and  that  there  must  be  judgment  for  the  defendant  upon 
the  demurrer  to  the  third  plea. 

Batlet  J.  I  shall  not  go  over  the  ground  which 
has  been  so  ably  discussed  by  ray  Brothers  Littledale 
and  Uolrcydj  except  on  the  point  in  which  my  opiniohi 
differs  Irom  theirs,  and  that  is  upon  the  validity  of  the 
bye-law  of  1675.  I  shall  confine  myself  to  the  ques- 
« tion  as  to  that  bye-law.  It  is  material  to  see  of  what 
the  corporation  consists,  because  part  of  my  objection 
to  the  bye-lsiw  in  question  depends  on  the  making  such 
a  bye-law  as  this  in  such  a  corporation  as  this.  This 
is  a  corporation  consisting  of  a  mayor,  two  bailiffs, 
twelve  aldermen,  and  an  indefinite  number  of  burgesses. 
No  inchoate  right  in  any  body  is  stated,  no  right  by 
purchase  or  by  servitude;  nor  any  thing  except  the 
choice  of  those  persons  who,  from  time  to  time,  are 
chosen  under  the  charter.  This  is  a  bye-law,  not  for 
r^;ulating  the  election  of  a  head  officer,  not  for  regu- 
lating the  election  of  any  of  those  persons  who  of  ne* 
cessity  must  fill  specific  offices ;  but  it  is  for  the  election 
of  die  indefinite  body  of  burgesses ;  and,  therefore,  vir- 
tually vests  in  the  persons  (in  whom  this  bye-law  did 
vest  the  power)  the  decision  of  saying  of  what  number 
the  ^Corporation  shall  fi-om  time  to  time  consist.  I  con- 
sider it'  to  be  a  very  different  thing,  whether  a  bye-law 
ii  to  say  who  shall  fill  the  specific  office,  when  that 
specific  office  must  be  filled  by  somebody,  or  to  say 

3  I  3  who 
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1 825.        who  shall  be  a  common  councilman,  when  the  office  of 
„  common  councilman  must  be  filled  by  somebody  who 

agninu        is  a  member  of  the  corporation,  and  a  bye-law  saying 
of  what  number  the  corporation  shall  consist;  that  it 
shall  vest  in  a  select  body,  not  the  power  of  saying  who 
shall  fill  the  office,  but  of  saying  if  the  indefinite  body 
shall  consist  of  five,    ten,  fifty,  five   hundred,  or  any 
other  number.     But  before  I  discuss  this   point  upon 
its   merits,   I   will    consider    the   authorities,    because 
unless   they   admit   of    the    distinction    I    have   meii- 
tioned,  it  may  be  too  late  to  introduce  it  now.     In  the 
case  of  Corporations  {a\  the  question  put  was,  as  to 
the  election  of  mayors,  bailiffs,  and  provosts,  &c  and 
the  resolution  was  that  a  bye-law,  that  the  mayor  or 
bailiffs  or  other  princijml  officers  should  be  elected  by 
a  selected  number  of  the   principal  of  the  common- 
alty  or  burgesses,  would  be  good.     This  applies  to  the 
principal  officers  only.     In  3  Buistrode,  71.  there  is  a 
note  by  Coke  C.  J.  and  the  whole  Court,   that  if  there 
be  a  popular  election  of  the  mayor  and  aldermen,  and 
this    breeds    confusion,  this    may  be  altered   by  their 
agreement,  and  by  the  common  assent  of  all  to  hare 
their  election  made  by  a  fewer  number,  but  not  o*Jier- 
wisc.     In  the  passage  in  Hobartj  15.  it  is  said,  that  when 
there  was  a  corporation  made  by  charter,  and  by  the 
same  an  ordinance  that  the  provost  and  burgesses  only 
should  choose  members  of  parliament,  (he  is  speaking 
not  of  a  bye-law,  but  of  an  ordinance  by  the  king,  as  the 
preceding   paragraph   shews,)   the    law    will   vest  this 
privilege    in    the   whole    corporation    in    point  of  in- 
terest, though  the  execution  of  it  be  committed  to  some 
persons,  members  of  the  same  corporation.     The  pre- 

(a)  4  Co.  77  ^ 

frijng 
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ceding  paragraph  states,  that  the  king  may  ordain  that  1825. 
such  a  place  may  send  members  to  parliament, .  and 
in  an  unincorporated  place  such  liberty  could  not  corn-  ^against 
mence  by  grant,  but  by  ordinance,  as  the  king  may 
erect  a  fair,  &c*,  or  the  like  by  ordinance,  without 
granting  it  unto  any  other.  In  4th  In  st,  48  &  49,  Lord 
Coke  speaking  of  such  bye-laws  as  good  in  the  case  of 
mayors,  bailiffs,  &c.,  and  bad  in  the  case  of  elections 
of  members  of  parliament,  says,  ^^  If  a  city  hath  power  to 
make  ordinances^  they  cannot  make  an  ordinance  that  a 
less  number  shall  elect  burgesses  for  the  parliament  than 
made  the  election  before ;  for  free  elections  of  members 
of  the  High  Court  of  Parliament  are  pro  bono  publico, 
and  not  to  be  compared  to  other  cases  of  election  of 
mayors,  bailifi&,  &c.  of  corporations,  &c."  The  case 
of  The  Queen  v.  Larwood  only  shews,  that  as  to  the 
office  of  sheriff  it  is  absolutely  necessary  that  some 
person  should  fill  it.  In  Bex  v.  Tomfyn  (a),  the  bye- 
law  was  for  the  election  of  jurats  of  Maidstone^  and 
there  was  no  decision  upon  it.  In  Rex  v.  Spencer  {b\ 
(where,  however,  the  bye-law  was  held  bad)  it  was 
confined  to  the  election  of  common  councilman  of  Maid- 
skme.  In  Rex  v.  CtUbush{c)y  (where  it  was  also  held  bad, 
the  bye-law  was  •confined  to  the  common  councilmen  of 
Maidstone.  Rex  \.  Head  {d)y  where  the  bye-law  was  held 
bad,  because  it  was  only  with  the  assent  of  the  common- 
alty, without  their  joining  in  it,  is  the  first  case  I  find  of  a 
bye-law  for  the  election  of  burgesses  to  limit  the  number 
of  electors.  In  Newling  v.  Francis  {e)  the  bye-law  ap- 
plied only  to  the  election  of  mayor.     In  Rex  v.  Ash-- 

(«)  Rfj},  Temp.  IIardw.316.  (b)  3  Burr.  1827. 

(c)  4  Burr.  2204.  {d)  4  Burr.  2515, 

(*)  3  T,  R.  189. 
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1825.  well  (a)  the  bye-law  only  applied  to  the  dedio 
men.  In  Bex  v.  Holland  (b)  the  corporatian 
of  an  indefinite  number  of  freemen,  and  a  c 
stated  by  which  the  burgesses,  till  a  given  i 
until  tlic  time  o£Jae»  l^  and  the  common  a 
afterwards  were  used  to  admit  and  swear  in  su 
as  they  should  think  fit,  Lord  Ken^ofi  obsc 
this  ^ve  the  power  to  a  select  body,  without 
charter  granting  them  such  a  power,  or  even  a 
to  that  effect.  He  then  says,  *'  Not  that  J 
pared  to  say  that  such  a  bye-law,  if  it  hai 
would  have  been  sufiicient  to  have  trans! 
power  from  the  body  at  large  to  a  select  pi 
Lord  Kenyoti  had  a  most  powerful  mind,  ai 
particularly  alive  to  every  question  of  corpoj 
and  he  may  in  that  case  have  had  in  his  mil 
tinciion  between  filling  up  an  office  which  mui 
up  by  some  person,  and  delegating  the  right 
of  what  number  an  indefinite  body  should  co 
Sex  V.  Bird{c\  the  right  of  electing  burg 
by  a  bye>law  of  1606  transferred  from  the 
large  to  a  select  body,  and  that  bye-law 
good ;  but  tliere  that  was  not  the  only  supply  o 
burgesses,  the  eldest  son  of  every  burgess  bor 
iinghamj  the  younger  sons  of  freemen  serving  a 
ticeship,  whether  in  Nottit^ham  or  not,  and  \ 
a  burgess  or  not,  and  every  person  serving 
years'  apprenticeship  in  Nottingham  to  a  frei 
intitled  at  twentv-one  to  his  freedom,  and 
stated  to  be,  fully  to  secure  and  provide  for  tlie  \ 
of  a  sufficient  and  large  number  of  burgesses,  w 

(a)  \2  East,  22,  (6)  2  JJaai,  70.  (cj   \3  Ei 
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addition  of  any  burgesses  by  electiori.    So  that  the  mis-        1825; 
chiefs  whidi  may  result,  and  are  likely  to  result  from        """"^ 

.  .  TheKiKa 

this  bye-law  in  this  borough,  were  not  likely  to  result  _jigainMt 
there.  Dampier  in  his  argument  mentioned  Lord 
Ijiemf<nCh  doubt  in  Rex  v«  Holland^  and  noticed  that  the 
right  to  restrain  the  number  of  electors  seemed  to  have 
been  confined  to  the  principal  annual  officers  of  corpo- 
rations, as  mayors,  bailiffs.  Sec,  and  was  not  meant  to  be 
extended  to  the  general  body  of  the  oorporators.  But 
that  case  did  not  admit  of  the  strong  observations  which 
apply  to  this,  of  the  tendency  of  the  bye-law  to  keep  the 
number  of  ordinary  freemen  below  the  number  of  the 
select  body,  and  to  cut  off  from  the  freemen  the  power 
of  repealing  it;  and  though  the  Court  held  the  bye-law 
good,  they  had  not  under  their  consideration  all  the 
objections  which  are  applicable  here.  Although  that 
case,  therefore,  is  an  authority  to  a  certain  extent  in 
ikvour  of  bye-laws  of  this  kind,  it  does  not  appear  to  me 
to  go  any  thing  like  the  length  the  bye-law  in  question 
doe^  and  that  it  is  still  competent  to  us  to  examine 
upon  principle  the  validity  of  this  bye-law,  and  upon 
principle  I  am  of  opinion  that  this  bye-law  is  bad.  Ob« 
jections  to  the  bye-law  must  be  founded  either  upon 
the  general  want  of  power  in  the  persons  who  Aiade  it, 
or,  secondly,  upon  the  nature  of  the  bye-law  itself, 
and  their  want  of  power  to  make  such  a  bye-law.  My 
objection  to  the  bye-law  is  founded  upon  the  latter 
ground^  and  I  think  it  bad,  first,  because  it  varies 
the  O(»istitution  of  the  borough ;  secondly,  because  it 
has  a  direct  tendency  to  keep  the  number  of  common 
burgesses  low. ;  and,  thirdly,  because  in  addition  to  the 
question  of  interest  in  many  of  the  members  who  con- 
curred in  making  it,  it  might  originally  have  been  made 
and  irinoe  have  been  continued  against  Ui^  votes  in  thci 
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1 825.        first  instance,  and  the  inclinations  since  of  every  member 
of  the  corporation,   except  those  interested   persons; 

Hie  Kino 

against        and  because  none  of  the  authorities  I  can  find  (except 

WlSTWOOD.  ^ 

Bex  V.  Bird)  go  further  than  to  limit  the  number  of 
electors  upon  the  election  of  officers  of  the  corporatioi^ 
whereas  this  bye-law  has  a  tendency  to  vary  the  numben 
which  shall  constitute  the  body  corporate.  A  bye-law  to 
regulate  the  election  of  an  officer  who  must  exist,  or  of 
any  member  of  a  definite  body,  is  very  different  from 
a  bye-law  to  affect  the  question,  whether  additional 
members  shall  exist  or  not.  A  bye-law  to  regulate 
necessary  elections  where  the  only  question  is,  which  of 
several  persons  shall  fill  a  given  office,  leaves  the  co^ 
i  poration  as  it  found  it,  it  does  not  vary  its  component 

\  parts.     A  bye-law  to   regulate   the    question  wbetber 

there  shall  be  any  and  what  number  of  new  members  has 
a  direct  tendency  to  affect  the  numbers  and  vary  the 
component  parts.  Upon  the  one,  the  only  point  af- 
fected is,  whether  j4.  B.  or  C.  shall  be  mayor.  Upon 
the  other,  the  question  may  arise  whether  there  shall  be 
five  burgesses  or  fifty ;  whether  the  common  burgesses 
shall  outnumber  the  common  council,  or  the  conirooa 
council  the  other  burgesses ;  whether  the  common  bur- 
gesses shall  be  of  any  importance  or  none.  My  first 
objection  then  to  this  bye-law  is,  that  it  varies  the  con- 
stitution of  the  borough.  The  charter  says  in  sub- 
stance, there  shall  always  be  such  a  number  of  comnKA 
burgesses  as  the  body  at  large  shall  think  fit;  the  bye- 
law,  that  there  shall  be  so  many  only  as  tlie  commoo 
council,  the  fifteen,  shall  think  fit.  Is  not  this  an  altei^ 
ation  of  the  constitution  of  the  borough  ?  According 
to  the  charter,  every  burgess  has  a  right  to  girc  fail 
voice  whether  there  shall  be  any  addition  of  borgMtt 
or  not,  whether  there  shall  be  an  addition  cS  five  <* 
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fifty,  whether  A.  or  B.  or  C.  shall  be  one.     The  bye-        1825. 
law  says  he  shall  have  no  voice,  that  the  right  of  judg-      _    „ 
kis  shall  be  in  the  common  councilmen,  and  in  the        against 

WxnwooD. 

common  councilmen  only.  The  charter  makes  the  bur- 
gesses equal  in  this  respect  with  the  members  of  the 
common  council ;  the  bye-law  annihilates  them.  The 
charter  is  for  the  benefit  of  all  the  burgesses  of  the 
place,  the  bye-law  confines  the  benefit  in  this  instance 
to  the  fifteen. 

Secondly,  what  is  the  natural  tendency  of  such  a 
bye-law  as  this  as  to  the  number  of  common  burgesses  ? 
The  bye-law  gives  the  fifteen  power,  are  they  likely  to 
keep  it  if  they  can  ?  Have  they  the  means  ?  The 
corporation  consists,  as  far  as  we  are  informed  by  the 
pleadings,  of  the  fifteen,  and  of  such  common  burgesses 
as  they  shall  think  fit  from  time  to  time  to  make.  *  Had 
any  other  persons  a  right  to  be  common  burgesses  by 
birth  or  servitude,  or  otherwise ;  and  if  the  existence 
of  such  persons  with  such  rights  would  obviate  the  legal 
objections  which  apply  to  the  bye-law,  upon  the  state  of 
facts  which  the  pleadings  present,  it  was  for  the  defendant 
who  relies  upon  the  bye-law  to  have  stated  it.  The  bye- 
law,  as  it  seems  to  me,  is  to  be  considered  upon  the  facts 
the  record  states.  The  corporation,  then,  consists  of 
the  fifleen,  and  of  such  common  burgesses  as  they  think 
fit.  Whether  there  shall  ever  be  fifteen  or  not  is  en- 
tirely in  the  option  of  the  -common  council ;  and  how, 
according  to  common  experience,  are  they  likely  to 
exercise  that  option  ?  Whilst  the  number  of  common 
burgesses  is  under  that  of  the  common  council,  the 
power  is  exclusively  in  the  common  council ;  the  com- 
mon burgesses  are  comparatively  ciphers.  This  bye- 
law,  then,  has  a  direct  tendency  to  keep  the  number  of 
common  burgesses  below  that  of  the  common  council 

because 
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1825.        because  it  is  the  interest  of  the  common  councili  in 
whom  the  bye-law  vests  the  power,  that  it  should  be  so* 

opoi^  Thirdly.     It   is   an  anomaly,  that  in   bye- laws  like 

this  the  persons  interested  in  taking  power  from  others 
and  vesting  it  in  themselves  should  be  allowed  by  law 
to  vote  upon  the  question  whether  it  should  be  so  taken 
away  and  vested  or  not.  But  how  much  greater  the 
anomaly  if  it  should  be  done  by  their  own  exclaatfe 
votes,  and  if  their  own  votes  should  be  able  from  time 
to  time  to  prevent  any  future  revocation  of  the  bye-Iiw, 
any  restoration  of  the  rights  of  which  the  commoft 
burgesses  were  deprived. 

I  ask  then,  with  a  view  to  that  point,  what  was  the 
number  of    common    burgesses  when   the  bye-law  in 
question  was  made  ?    Did  it  equal  the  number  of  the 
then  existing  common   council  ?    The  record  is  silent 
upon  this  point.     But  if  this  be  essential  to  the  validity 
of  the  bye-law,  it  was  for  the  defendant  who  brings 
forward  the  bye-law  to   have  stated  it.      The  bye-hw 
might  then  have  boon  made  upon  the  exclusive  votes  of 
the  members  of  common  council  against  the  vote  of 
every  common  burgess.     I  ask  again,   with    a  view  to 
the  same  point,  what  has  been  the  number  of   common 
burgesses  since  the  bye-law ;    has  it  ever  equalled  the 
number  of  existing  common  council  ?    The  record  is 
silent  upon  this  point  also.     The  continuance  of  Ac 
bye-law,  then,  may  have  been  against  the  wish  of  cveiy 
person  who  has  been  a  common  burgess  since  the  bye* 
law  was  made.     It  was  said  upon  tlie  argument,  tkl 
body  at  large  might  at  any  time  repeal   the  byeJaw; 
but  it  was  forgotten   to  be  stated,  that   the  common 
council  might  at  all  times  have  prevented  it.    The  cob- 
mon  council  have  only  to  pursue  die  system  tliat  interot 
would  prescribe,  to  keep  the  number  of  burgooes  b^ 

km 
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low  the  number  of  common  councilmen,  and  the  body        1825. 
at  large  will  never  have  the  power  to  repeal  the  bye-      ,^ 
law.     These   reasons    induce  me  to  think,  that  in    a        againa 
corporation  circumstanced  as  this  is,  a  bye-law  of  this 
djescription,  which  is  to  vest  in  a  limited  number  the 
power  of  saying  of  what  number   an  indefinite  body 
shall  consist,  is  contrary  to  the  spirit  of  the  constitu- 
tion of  the  borough,  and   is   consequently  bad;    and 
that  upon  the  demurrer  to  the  second  plea,  there  must 
be  judgment  for  the  crown. 

Abbott  C.  J.  I  agree  with  my  three  learned  Bro- 
thers, in  the  opinion  that  judgment  must  be  pronounced 
for  the  crown  on  the  first  part  of  this  record ;  that  is, 
upon  the  first  two  special  pleas,  and  the  subsequent 
pleadings  arising  on  them.  The  reasons  for  that  opi- 
nion have  been  sufficiently  detailed  by  my  learned  Bro- 
thers, to  render  it  unnecessary  for  me  to  say  any  thing 
further  upon  it 

Upon  the  second  part  also  of  this  record  two  ques- 
tions arise,  first,  whether  the  bye-law  would  be  good,  if 
the  charter  had  contained  no  special  power  of  making 
bye-laws  given  to  the  select  body.  And,  secondly, 
whether  by  that  special  power  so  given,  the  power  of 
making  bye-laws,  which  would  otherwise  belong  to  the 
corporation  at  large,  be  taken  away. 

Upon  the  first  of  these  questions  I  agree  with  my  two 
learned  brothers  Holroyd  and  Littledale,  and  in  the  rea- 
sons given  by  them,  which  I  think  it  unnecessary  to 
repeat. 

Upon  the  other  question,  whether  the  corporation  at 
large  had  power  under  this  charter  to  make  this  bye« 
law,  I  cannot  forbear  saying  that  I  have  very  consider- 
able doubt.     The  plea  sets  forth  the  charter  of  Car.  2^ 

and^ 
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1825.        end,  among  other  matters,  the  daase  relati 

power  of  making  bye-laws.     This  clause  is  in 

agamM        and  extensive  terms.     (The  Lord  Chief  Ju 

WlfTWOOlk 

read  the  power  to  make  bye-Jaws,  as  set  i 
pleadings.)  Large,  however,  as  these  terms 
certainly  would  not  enable  the  select  body  t 
bye-law  giving  to  themselves  that  power  o 
which  by  the  charter  is  given  to  the  corporatio 

'.;  This  I  admit,  and  I  am  aware  also  that  generall; 

'i 

f^  *  at  large  of  every  corporation  possesses  in  itsel 

of  making  bye-laws,  although  not  given  by  il 

and  that  the  body  at  large  alone  possesses  tl 

This  power  is  mentioned  by  Lord  Coke  in  tl 

SuttorCs  Hospital  (a),  among  other  things  inc 

corporation,  but  he  speaks  of  it  as  requisite  to 

order  and  government  (of  the  poor  in  that  case 

to  the  essence  of  tlie  corporation.     If  then  it  b 

only  for  good  order  and  government,  and  this 

specially  provided  for,  at  least  as  to  most  parti< 

a  power  of  the  same  nature,  given  to  a  part  ol 

poration,  I  doubt  whether  there  be  any  sufficie 

for  its  existence  in  the  body  at  large.     Where 

power  is  given  to  a  part,  and  the  power  is  to  { 

the  necessity  of  its  existence  somewhere,  it 

taken  to  belong  to  the  body  at  large,  because 

select  body  can  have  no  powers  that  are  not 

given,  or  necessarily  to  be  inferred  from  the 

object  of  its  institution.     The  case  then  seenu 

thus :  a  power  is  given  to  the  select  body  to  n 

laws  upon  all  matters  and  causes  touching  1 

right,  and  interest  of  the  borough.     A  matt< 

posed  upon  which  this  body  cannot  exercise  tli 

\  (fl)  10  Co.  31. 
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because  by  so  doing  they  will  take  away  from  the  body        1S2S> 
at  large  an  authority  given  to  them  by  the  charter,  and 
transfer  that  authority  to  themselves.     Either  the  matter     ^agamu 
proposed  must  be  left  undone,  or  a  power  not  mentioned 
in  the  charter  must  be  called  into  existence  and  oper- 
ation to  accomplish  it,  the  matter  itself  not  being  neces- 
cessary,  though  it  may  be  convenient     Which  of  these 
alternatives  ought  the  law  to  choose?     We  have  no 
decbion  to  guide  us.    I  doubt  whether  the  law  ought  not  to 
choose  that  which  will  leave  the  particular  direction  of  the 
charter  in  full  and  literal  force.   A  very  extensive  power  of 
making  bye-laws  is  given  by  the  charter,  and  I  doubt  whe- 
ther it  may  not  be  reasonably  inferred  from  thence  that  the 
king  did  not  intend  that  any  bye-law  should  be  made 
which  did  not  fall  within  the  scope  and  range  of  the 
power  so  given,  and  that  all  other  powers  were  intended 
to  be  excluded  by  the  express  grant  of  this  power,  and 
that  the  power  thus  affirmatively  given  to  one  body  carries 
with  it  a  negative  of  all  other  powers  to  other  bodies.     It 
would  be  different  if  a  power  to  make  bye-laws  on  certain 
particular  subjects  were  given  to  the  body  at  large ;  for 
such  a  power  would  either  be  superfluous  or  cumulative. 
Superfluous  if  applied  to  such  matters  only  as  the  body  at 
large  might  do  by  the  authority  incident  to  them  ;  cu- 
mulative if  applied  to  matters  to  which  the  incidental 
authority  would  not  extend.     I  wish,  however,  to  be 
understood  as  expressing  doubt  only,  and  not  pronounc- 
ing any  opinion  on  this  point 

Judgment   for  the  Crown  on  the  first  two  pleas. 
For  the  defendant  upon  the  third  plea. 
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Frirfay.  Thc  KiNG  agattist  The  Justices  of  Mc 

SHIRE. 


Upon  an  appeal  1^  Y  an  order  of  two  justices  John  Williams  ^ 
ofremoval.  from  the  parish  of  Abergavenny  to  the  pai 

^^o^TJ^  Jo^^  ^*^  Evangelist,  in  the  borough  of  Brecoi 
S^'ion  u^l  P«"«h  appealed ;  and  the  appeal  was  he 
aquesUonof      Mtchoelmas  sessions  1824.     Upon  the  hearii 

fact,  on  which  ^      * 

the  settlement    sions  quashed  the  order.     A  rule  nisi  for  a 

of  the  pauper  *  .  •  i 

depended.  The  had  been  obtained  on  an  affidavit  stating,  that 

sessions  think-  .  n      t    •  i    i  •  •    - 

ing  that  it  by  at  sessions  Were  equally  divided  m  opinion  c 

dent  parish   '  ^^d  that  thereupon  the  counsel  for  the  app 

thelr^ase  to  contended  that  they  were  bound  to  adjourn 

the  satisfaction  j^^^  ^^^^  ^y^^  sessions  refused  to  do  so,  and  qi 

of  a  majority  of  .  '  ^ 

the  Court,         order.     In  answer  to  tliis  there  was  an  affid^ 

quashed  the 

order  of  re-       that,  upon  the  hearing  of  the  appeal,  the  coui 

moval.     The 

sessions  having  appellants  had  insisted  on  two  points,  one  of 
case,  this  Court  that  the  respondents  had  failed  in  proving  that 
damus.  had  resided  forty  days  in  tiie  appellant  parish,  i 

the  scSons  chairman  after  the  hearing  had  said  that  it  mi| 
^•ouU^'lTn  "^^^^^^^  ^o  ^^^  the  opinion  of  (he  justices  on 
stead  of  quash-   separateh',  because  if  die  residence  were  not 

ing  the  order. 

would  be  unnecessary  to  decide  the  other  qu 
asmuch  as  the  respondents  must  then  at  all  \ 
that  upon  the  question  whether  the  forty  days 
were,  proved,  the  justices  were  equally  di^ 
having  then  taken  into  consideration  what 
they  ought  to  give,  they  determined,  withoi 
vision,  to  quash  thc  order. 


siflimi. 
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Scarlett  and  Matde  shewed  cause.  Whether  the  de-  18S5« 
cision  of  the  sessions  were  right  or  wrong,  this  Court  """" 
ought  not  to  interfere  by  mandamus.  But,  secondly,  the        ajstdntt 

Tbe  Juiticet  of 

decision  of  the  Court  of  Quarter  Sessions  was  right.  It  Mowxoutb- 
b  true  that  it  is  said  in  Nolan* s  Poor  La^m  (a)  that  ^^  if  the 
magistrates  who  have  a  right  to  join  in  the  Court's  de- 
termination, should  be  equally  divided  in  opinion,  no 
jadgment  can  be  given,  but  the  appeal  must  be  adjourned 
from  sessions  to  sessions,  if  necessary,  until  a  majority 
shall  be  of  opinion  either  on  one  side  or  the  other.'' 
And  in  the  note  {b)  it  is  said,  ^<  This  seems  to  be  their 
bounden  duty;  for  otherwise  the  Court  will  grant  a 
mandamus  to  compel  them  to  enter  continuances,  and 
hear  the  appeal  at  a  subsequent  sessions."  Bodmin  v. 
Warlingen  {e\  and  Rex  v.  The  Justices  of  Westmore'- 
land{d)9  are  cited  in  support  of,  but  do  not  support 
these  positions.  In  the  former  of  these  cases  the  jus- 
tices were  equally  divided,  and  neither  made  an  order  or 
adjourned  the  appeal,  and  at  a  subsequent  sessions 
quashed  the  order  of  removal,  and  this  Court  afterwards 
quashed  the  order  of  sessions,  because  it  was  made  with- 
out adjournment.  This  is  an  authority  only  that  a  sub- 
sequent  sessions  has  no  jurisdiction  over  an  appeal  made 
to  a  former  sessions,  unless  adjourned,  but  does  not 
shew  that  if  the  former  sessions  had  given  judgment 
(though  equally  divided)  against  the  oi^er,  that  judg- 
ment would  have  been  wrong,  still  less  that  this  Court 
would  have  interfered  by  mandamus.  In  the  Kifig  v. 
Westmoreland^  the  justices  being  equally  divided,  neither 
gave  judgment  nor  adjowTiedf  and  on  an  application  for 

(a)  2  NoL  p.  446.  third  edit  (b)  2  Not,  446. 

(c)  *2BotU  733.  {d)  2  BoU.  734. 

Vol.  IV.  S  K  a  man- 
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1895.        a  mandamus,  though  the  Court  intimated  an  opinioD  b 

_-    -,  its  favour,  nothing  was  done ;  but  if  a  mandamus  had 

tgahui        been  actually  irranted,  that  would  only  shew  that  iha 
Ills  JiMticcf  of  /  e  »  / 

MoKMouTii.     Court  will  eom[)el  tlie  sessions  to  proceed  to  yidffoieok 
in  an  appeal  which  they  have  begun  to  hear»  and  in* 
properly  refused  to  go  on  with*    In  the  present  case  die 
application  is  to  rehear  and  again  pronounce  jodgmsBl 
on  a  case  in  which  one  judgment  has  already  been  gifcii 
No  instance  of  the  kind  can  be  cited  :  the  Court  it  m 
true  will  compel  an  inferior  jurisdiction  to  entertaio  or 
to  proceed  on  a  case  when  they  improperly  ni^[lect  to  do 
so,  but  they  will  not,  upon  an  application  fi>r  a  mio* 
damns,  review  a  judgment  actually  given.  When  the  sss* 
sions  have  given  a  judgment,  tliis  Court  will  never  reviev 
that  judgment  on  facts  not  appearing  on  the  rwoid,  or 
stated  by  the  sessions  for  its]  opinion.     Supposing  they 
were  wrong,  there  is  no  more  reason  why  this  Court 
should  grant  a  mandamus  to  them  to  r^ear  the  case^ 
than  if  their  error  had  been  as  to  any  other  point  of 
law,  such  as  mistaking  a  dissolution  of  service  for  a  dis- 
pensation; in  such  cases  it  is  clearly  settled  that  this 
Court  will  interfere  only  upon  a  case  reserved  by  dM 
sessions.    If  it  were  otherwise,  parties  would  always 
prefer  making  their  own  statements  by  affidavits,  to 
asking  the  sessions  for  a  case ;  and  the  discretion  of  the 
sessions  to  refuse  a  case  would  in  effect  be  taken  any« 
Rex  V.  Leicestershire  (a)  is  a  case  in  point  against  tha 
application.     But,  secondly,  when  tlie  nature  of  an  appiwl 
against  an  order  of  removal  is  considered,it  will  appear  tfail 
die  judgment  of  the  sessions  was  right.     In  the  Hootttf 
Lords,  if  the  House  be  equally  divided  on  an  appealf  or 
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a  writ  of  error,  the  respondent  or  defendant  in  error        18S54 
prevails.     But  then  those  are  proceedings  in  which  the        '    j^ 
same  question  has  been  determined  in  a  contested  suit  ^  ofiain$t 
between  the  parties  in  the  court  bdow,  upon  the  same    Momwouti^ 


as  are  before  the  court  of  error,  viz.,  the  facts 
appearing  upon  the  record;  and  in  such  proceedings 
the  presnmption  is  in  &vor  of  the  party  who  is  in  pos- 
aegrioa  of  the  judgment  of  the  Court  bdow.  The  pro- 
ceeding befiMre  the  sessions  on  an  order  of  removal, 
diongh  called  an  appeal,  is  of  a  totally  different  nature. 
it  is  in  reality  an  original  proceeding  against  the  appel- 
lants. The  question  has  never  been  contested  before, 
^nd  the  materials  before  the  sessions  axe  not  the  same  as 
those  before  the  justices  who  made  the  order  ex  parte. 
The  question  which  the  two  justices  before  had  to  deter- 
mine was,  whether  the  evidence  produced,  by  the  com- 
plaining parish  officers,  before  them  was  sufficient  to 
diew  that  the  pauper  was  settled  in  the  appellant  parish* 
The  question  which  the  sessions  bad  to  determine  was, 
whetiier  the  result  of  the  evidence  adduced  by  the  ap- 
peUants  and  respondents  before  them  shewed  the  same 
thing.  These  questions  are  evidently  different,  one  of 
diem  may  be  determined  in  the  affirmative,  and  the 
"Other  in  the  negative,  and  both  determinations  may  be 
right  The  determination,  therefore,  of  the  former  in 
flavor  of  the  respondents,  raises  no  presumption  on  the 
discoBBioii  of  the  latter  against  the  appellants,  who  more- 
over ought  not  in  justice  to  be  bound  even  to  the  extent 
of  having  the  onus  probandi  thrown  on  them  by  a  pro- 
ceeding to  which  they  were  no  parties.  Then  if  the 
bearing  of  an  appeal  be  an  original  proceeding  in  which 
the  respondent  parish  have  to  prove  their  case,  it  follows, 
that  if  they  have  not  a  majority  of  the  Ck)urt  in  their 

3  K  2  favour. 
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Bodmin  y»  Warligen  it  was  said  by  the  court,  that  where  1885. 
the  justices  were  equally  divided  in  opiniou,  that  was  a 

sufficient  warrant  for  the  clerk  of  the  peace  to  have  ajrninu 

The  Justices  of 

entered  an  adjournment,  and  it  was  his  duty  so  to  have  MoKMotmi- 
done* 


Abbott  C.  J.  I  think  that  the  rule  for  a  mandamus' 
ought  to  be  discharged.  It  appears  that,  in  this  case, 
the  court  of  quarter  sessions  have  given  their  judgment* 
This  Court  is  not  a  court  of  error  from  that  court ;  it 
may  compel  the  court  of  quarter  sessions  by  mandamus 
to  proceed  to  hear  and  decide  the  appeal;  but  when 
they  have  so  determined  it,  this  Court  cannot  compel 
them  to  correct  their  judgment  if  it  appear  to  be  erro- 
neous. It  is  unnecessary  to  say  whether  the  judgment 
pronounced  by  the  court  of  quarter  sessions  was  erro- 
neous or  not,  because  we  are  of  opinion,  that  even  if  it 
were  so^  we  have  no  jurisdiction  to  compel  them  to 
correct  it 

Rule  discharged. 
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The  King  against  J.  Dudman. 


Indictment  for  INDICTMENT   for   perjiirv  alleged    to    hate  be 

pcrjuij  aJkgcd  A  .  «,  ■      ■ 

to  ha*c  bcm  commilteJ  hy  the  dc^'mlnnt  in  nn  amdavit  sworn  I 

tomniittcj  in  ...-  ••  r-      i         r-w-    i       ^^ 

■niffidatit  Dim   before  a  commissioner   of  the    Hign    Coort 

commiiukincr  Clianccry,     Tlic  second  count  of  tlie  indictment  state 

Chlmcm"'  "^  *'"**  **"  ^^  petition  of  Ocnrge  Di-crxlry  a  commissii 

"^■^."'f''  of  Ixinkriipt  was  issued  ngainst   the   defendant,  umf 

bankrupi  is.  vrliich  he  was  duly  declared  a  bankrupt.     It  then  pr 

lued  ajtunn  ' 

tiic  dcrcndani,  cecdcd  lo  stnlc,  that  afterwards,  to  wit,  on,  &c.  at,  & 

under  which  be 

wudui^dc'  the  said  defendant  did  prefer  )tls   certain  petition 
dared  a  bank.  ,  .  -iTjr«.  i_i 

rupb    It  tiieii  writing,  "ill  the  matter  of  the  ^aiu  ./vAn  ZJuonan,  a  bant 

defendant  pre.  rojit,"  to  the  Lord  Chanceltur,  and  in  and  by  bis  sa 

Umuo*tiic*^''  pct'l'oi'j  set  forlli  that  the  jietitioiier  in  September  W. 

w"l-Si^""''  PHrc'i-iiicil  three  horses  of  one  Gcoisc  DttrsUy  for  101 

forth  various  (q  \^  ,)j,jj  fg^  in  iliree  iiHiiilhs  by  a  bill  sit  two  luontlt 

■mon^oihcrt,  that  the  iietitioncr  ncccpled  a  bill    for  that  isum,  Pk 

tlieiuum«ar  '  '  '   ' 

Hie  comniii-  able  llie  luller  end    ol    Manh   1821;    that   before  ll 

petiiionvT  vrai  bill   iK'caiiie   due,    G.  Dimdqt  on   the    17tb  Fi.hriL'7> 

declared  a  ■  •         i      t       r        >    r->  ii        i- 

bankrupt.ond  petitioned   the  Lord   Liiancellor  lor  a    conintission  i 

wu  Hiiiol  un.  baiikniiit    ngniii.st    die    petitioner;    thnt    a    commissi! 

ra^M^n'and  '^^"^■'''  ""*'  ''"'*  ^'-  i>''"'-^^'y^  "^  the  opening  of  tlie  sii 
proved  the  saiil  debt  of  101/.     The  [HiUtJt 


ins,o 


ji.  n. 


isipn'i 


nnd  ni 


,s».ft\mi 


the  estati 

tlic  f'lHKtiiiiua  tlic  pi'tilioiHT  dcclarvd  njii 
asMgnee  to  a  certain  tni-ct.  At  llie  (rini. 
ttie  altesation  waa,  tliat  at  tbu  smiTnl  tii 
(leclurt^  Ii>  [hot  vlTnl :  llilii,  th.u  il>i>  w: 
ML  ani  in  the  indiclmcnt  the  ]ivtiiii)i)  in  ku 
was  one  i>(  cqiiivnuil  inclining,  nnil  n-nl  ti 
the/MrjNHi  by  whom    ■  -■      ■- 


I  10  ttim.  anil  tliat  lie  jWHCijctl  biini«I/ 
'laifci.  thai  Bt  the  levvr.i)  meeting  brfi 
nil  in  the  )>n.-M!nn!  anil  hrarinfi  of  ibe  ■ 
litiDn  WJK  pmluCL-d.  alii]  it  aiipexred  ll 
:h  Ivfure  tlie  c"»ini»uiiiii'j-j  ihc  iidliia 


and  cir»-t 


ID  IKl 


:l  foi  Ih  ii 
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Aen  prcxxeded  to  state  several  other  facts,  each  sentaice  iSM. 
beginning  with  the  words,  "  that  the  petitioner,'*  and 
amons:  otiier  thinirs  stated  as  follows :  that  on  the  1st  of  againti 
March  18^1,  the  petitioner  was  declared  a  bankrupt  under 
the  said  commission  of  bankrupt,  and  his  estate  and  effects 
were  seized  bj  the  messenger  under  the  said  commission  i 
that  at  the  second  meeting  one  Tkamas  Btidgin  was 
appointed  assignee,  and  an  assignment  was  accordingly 
made  to  him,  and  he  possessed  himself  of  the  estate  and 
cflects  of  the  petitioner  accordingly ;  that  at  the  several 
meettogs  bdbve  die  commission^  the  petitioner  declared 
openly,  and  in  the  presence  and  hearing  of  the  said  as- 
ttgnee,  that  the  bill  of  exchange  given  for  the  d^t  due 
to  Ae  said  George  Dravdey  was  not  doe  at  die  time  when 
be  struck  the  dodcet;  and  that  the  petitioner  had  not 
committed  an  act  of  bankruptcy.  The  prayer  of  the 
petition  amongst  other  things  was,  that  the  commission 
might  be  superseded.  At  the  trial  before  Graham 
Baron,  at  the  last  assizes  for  the  county  of  Stisser^  the 
petition  of  Dudman  to  the  Lord  Chancellor  was  proved, 
and  by  that  it  a^^eared,  that  the  allegation  in  the  pe« 
tltion  was»  that  at  the  several  meetings  before  the  contn^ 
miisiiniersy  the  petitioner  declared  openly,  and  in  the 
presettoe  and  hearing  of  the  said  assignee,  that  the  bill 
of  eaechange  given  to  George  Dawley  for  the  debt  was 
not  due  at  the  time  he  struck  the  docket,  whereas  the 
indictment  alleged  the  declaration  to  have  been  made  at 
the  several  meetings  before  the  commission.  The  defend^ 
ant  having  been  convicted,  appeared  upon  a  former  day 
IB  this  term  to  receive  judgment.  A  doubt  Mras  then  sug* 
gested  l^  the  court,  whether  it  sufficiendy  appeared,  in 
liM  first  count  of  the  indictment,  that  the  affidavit  was 
sworn  in  the  course  of  a  judicial  proceeding,  and  they 

^^rected  that  point,  as  well  as  the  variance  between  the 

» 

3  K  4  allegation 


DODMAV. 
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in  the  particular  sentence  he  is  spoken  pf  as  the  said  as-        1625* 
signee,  viz.  the  assignee  appointed  at  the  second  meeting.  '  '  . ' 

Now,  if  the  meeting  at  which  the  petitioner  is  stated  to  ^ainii 
have  made  tlie  declarations  took  place  before  the  com- 
mission issued,  they  could  not  have  been  made  in  the 
hearing  of  the  said  assignee^  viz.  of  the  person  who  was 
appointed  only  at  the  second  meeting.  That  meeting, 
therefore,  could  not  be  a  meeting  before  the  commission 
.  issued,  but  it  may  have  been  before  the  commissioners, 
or  the  persons  joined  in  the  trust  or  office.  Besides, 
the  word  ^^  that"  is  disjunctive,  and  therefore  the  matter 
of  the  petition  is  not  set  out  continuously ;  and  then  a 
substantial  variance  will  be  fatal  only  to  the  parti- 
cular sentence,  Rex  v.  Leefe  {a).  But  assuming  it  to  h6 
a  substantial  variance  and  fatal  to  the  whole  matter  of 
the  petition,  (except  the  prayer,)  the  whole  matter,  be- 
tween the  allegation  that  a  petition  was  preferred  and 
the  prayer,  may  be  rejected,  and  then  it  will  appear  that 
a  petition  was  presented,  praying  among  other  things, 
that  the  commission  should  be  superseded,  and  that 
would  be  sufficients 

Abbott  C.  J.  This  being  a  criminal  case,  it  is  suf- 
ficient  if  the  defendant  has  been  properly  convicted  on 
any  one  count  of  the  indictment,  and  we  are  all  of 
opinion  that  the  second  count  was  supported  by  the 
proof  which  was  adduced  at  the  trial.  The  objection  is, 
that  there  is  a  variance  between  the  petition  set  forth  in 
the  indictment  and  that  which  was  given  in  evidence  at 
the  trial.     Now,  in  a  proceeding  of  this  kind,  it  was  not 

■ 

necessary  to  set  out  in  the  indictment  verbatim  the 
tenor  of  the  petition ;  it  is  sufficient  if  it  be  set  out 
truly  in  substance  and  effect.     The  petition,  as  set  out 

(a)  2  Camjtb,  I9^t, 

in 


I8S5. 
Tfai  KiM 
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in  the  indtcUnent,  purports, 
ings  before  the  com  miss  ion, 
tha  hearing  of  the  said  assi^ 
diange  giren  to  G.  Dramky  f 
the  time  when  he  struck  th 
gation  in  the  petition  which 
was,  that  at  the  several  me 
lUmei-s,  the  petitioner  decla 
question  is  whether  that  is  a 
commission  is  one  of  equiri 
either  to  denote  a  trust  or  a 
instrument  by  which  the  aut 
persons  by  wh<Mn  the  trust 
And  if  it  may  denote  the  p 
thority,  we  must  collect  from  i 
in  which  the  words  "  befort 
and  of  the  other  parts  of  th< 
used  in  that  sense  or  not.  T 
on  the  1st  of  MarcA  1821,  tb< 
bankrupt  under  the  said  com 
his  cslale  and  etfects  were  seiz 
tbe  said  commission  ;  that  a1 
one  Thomas  Hudgin  was  appoi 
assignment  was  made  to  hi 
himself  of  the  estate  and  efl 
then  proceeds  to  state,  that  a 
fore  the  commission,  the  petit 
effect  in  the  hearing  c^  the  3 
word  eommission  as  there  use 
the  commission  itself,  it  wou 
meetings  took  place  before  an 
that  is  impossible,  because  ii 
could  not  have  made  his  dec 
the  said  assignee.     Tbeti,  if  t] 
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ttf  the  wOfd  commission,  we  must  construe  it  in  tlie  other        1895. 
•ense  ii4iich  it  is  capable  of  bearing,  namely,  as  denoting     ^^^^ 

Tat  KfMO 

the  persons  to  whom  the  authoritj  was  given ;  and  if  it        '^^^ 
be  so  ccmstrued,  there  was  no  variance  between  the 
petition  set  forth  in  the  indictment  and  that  which  was 
given  in  evidence.     The  consequence  is,  that  there  mcnt 
^judgment  for  the  crown. 

Judgment  for  the  Crown. 


Tlie  King  against  The  Benchers  of  Lincoln's   f^J^ 

Inn. 


AbMMtermli* 


IN  Michaelmas  term  1844,  Mr.  71  J.  WooUer  made  an  Tt^  Comt  wm 
application  at  the  steward's  office  of  the  Society  of  mMkUunai 


mtto 


Uncdrislnn^  to  have  his  name  enrolled  as  a  member  of  bencbcnoroM 
tiiat  sodety,  and  left  a  paper  containing  his  name,  &c,  court  to  ^h 
conformably  to  the  regulations  of  the  society.  In  Hilary  JJ^^'J^I^^of 
term  1 825  he  received  an  official  letter  from  the  steward,  »*»  "^d^ 
Informing  him  that  his  application  to  the  society  was  JlJ^^S?^^ 
rqected  by  the  benchers.     On  the  27th  January  1825,  called  to  cbo 

baft 

Mr.  Wodkr  presented  a  petition  to  the  society  praying 
,  to  be  heard  upon  the  subject  in  his  own  behalf.  Not 
having  received  any  answer  to  this  petition,  he,  on  the 
9th  ofAprily  addressed  a  petition  to  the  twelve  Judges, 
AS  visitors  of  the  inns  of  court,  praying  redress*  On 
the  20th  of  April  be  was  informed  by  a  Tetter  from  the 
derk  to  the  Lord  Chief  Justice  of  the  Court  of 
Kin^s  Bench,  that  the  Judges  bad  no  power  to  intef* 
fere  in  the  matter.  On  the  1 7th  of  il£jy  he  addressed 
ianocher  petition  to  the  benchers  of  Lincoln* s  Inn  col* 
lettivefy,  and  sent  a  copy  of  it  to  each  individually, 
ptaybtg  that  an  opportunity  might  be  dflbrded  him  of 
being  heard  upon  the  sabjeet  of  his  former  appIicaUon, 

or 
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1825>        or  that  tlie  society  would  assign  their  reasons  for  i 

^~^  fusinsr  to  admit  him  a  member.     He  was  subsequeni 

Tho  KiHO  °                                                                                          ^ 

agaout  informed  by  the  steward  that  his  second   petition  hi 

Tbc  Bcncbcn  , 

of  LiMcoLa's  been  rejected  by  the  council  without  aiiy  reason  W 

assigned   for   suclt  rejection.     Mr.  WooUer  now  mi 

an  affidavit  of  tlie  matters  before  stated,  and  appti 

for  a  rule,  calling  upon  tlie  masters,    treasurers,  u 

benchers  of  Lincoln's  Inn  to  shew  cause  why  a  « 

of  mandamus  should  not  issue,  commanding  them 

admit  Iiim  as  a.  member  of  tlietr  society   for  the  pi 

pose  of  qualirying  himself  to  be  called  to  the  bar.    Tl 

Court  had  intimated  to  Mr.  JVooller,  on  a  ibrmer  di 

that  they  thought  they  had  no  jurisdiction  on  the  sul 

ject,  and  desired  him  to  direct  his  attention  to  that  pan 

Mr.  WooUer  (in  person)  now  admitted,  that  be  had  nc 
been  able  to  find  any  precedent  precisely  in  point,  bt 
contended,  that  inasmuch  as  it  was  prim&  facie  di 
right  of  every  hidividual  to  be  permitted  to  practises 
a  barrister,  and  that  as  he  could  only  qualify  himself  i 
to  do  by  becoming  a  member  of  one  of  the  ions  < 
court,  this  Court  ought,  under  the  circumstance^  t> 
grant  a  mandamus,  inasmuch  as  there  was  no  othe 
mode  of  redress.  In  the  case  of  T/ie  King  v.  Tk 
Bewhers  of  Gray's  Inn,  {a)  this  Court  refused  a  bud 
damus  to  compel  the  benchers  to  coll  to  the  b«  i 
member  of  tlie  society  who  had  complied  with  the  usa 
requisites,  but  tliat  was  not  on  the  ground  that  tbg  h« 
no  jurisdiction,  but  because  the  applicant  hadonodiB 
remedy,  viz.  by  appeal  to  the  twelve  Judges.  Itmi^fcilt 
be  inferred  from  that  case  that  if  there  had  been  no  oihe 
remedy  the  Court  would  have  granted  a  mandamiu.  i 
tliis  case  it  appears  Uiat  the  twelve  Judges  have  im)  jvii 

(a)  iieut.339. 
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diction,  and,  therefore,  if  the  Court  do  not  interfere  by        1825. 

mandamus,  there  will  be   no  means  of  enforcing  the 

rifirht     In  that  case,  Lord  Mansfield,  speakiniir  of  the        ag***^^ 

^  ^  .  .  The  BencheiE 

society,  says,  "  They  are  voluntary  societies,  which  for  of  Likcol«*« 
ages  have  submitted  to  government  analogous  to  that  of 
other  seminaries  of  learning.  But  all  the  power  they 
have  concerning  the  admission  to  the  bar  is  delegated 
to  them  from  the  Judges,  and  in  every  instance  their 
conduct  is  subject  to  their  control  as  visitors."  If 
this  be -not  a  case  in  which  the  twelve  Judges  can 
interfere,  what  other  government  can  these  societies  be 
called  upon  to  submit  to,  except  that  of  this  Court? 
The  writ  of  mandamus  is  a  writ  calculated  to  afford  a 
remedy  for  injuries  for  which  there  is  no  other  pre- 
scribed mode  of  redress  by  law.  If  this  Court  has 
no  jurisdiction,  this  consequence  will  follow,  that  the 
benchers  may  arbitrarily  refuse  to  admit  as  a  member 
of  the  society  any  individual  who  is  under  no  personal 
disability,  and  thereby  prevent  him  from  practising  the 
law  as  a  barrister;  which  it  is  the  right  of  every  subject, 
willing  to  conform  to  certain  regulations,  to  do.  In 
The  King  v.  The  Vice-chancellor  of  Cambridge  (a),  it  was 
decided,  that  a  mandamus  lies  to  a  university  to  restore 
to  academical  degrees,  where  there  is  no  visitor.  And 
in  The  King  and  Queen  v.  St  Jbhn^s  CoUege,  Cam" 
bridge  (J),  it  was  laid  down,  that  the  visitor  was  made  by 
the  founder,  and  was  the  proper  judge  of  the  private 
laws  of  the  college,  and  was  to  determine  oflences 
against  those  laws ;  but  that  where  the  law  of  the  land 
is  disobeyed,  this  Court  will  take  notice  thereof,  notwith- 
standing the  visitor ;  and  in  this  case  the  proper  way  to 
put  it  in  execution  is  by  this  writ  of  mandamus. 

(fl)  Str.  557.     Ld.  Raym,  15S4.  (6)  4  Mod,  241.  ^ 

Abbott 


In. 
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18M«  Abbott  C»  J.    I  am  of  opinkm  tfaat  tfaii 

no  power  to  compd  the  boicbers  of  tliis  soc 
mit  aiiy  individual  to  become  a  member  of 
or  to  assign  any  reasons  why  they  do  not 
There  is  not  any  instance  where  a  mondami] 
applied  for  to  compel  any  such  society  to  a 
son  a  member.  In  The  King  y.  The  Bendke 
lMn{a\  IxMfd  Man^uld^  speaking  of  tbei 
says,  *^  They  are  voluntary  societies.'^  The 
^  voluntary  society*'  imports  in  it  a  diacretio 
dividuals  composing  it  to  admit  or  reject  i 
they  j;dease.  It  is  true^  that  the  twdve  Judf 
visitors  of  the  inns  of  court,  but  in  that  cfaa 
have  jurisdiction  only  over  actually  admitted 
When  Lord  Mansfield  said  they  were  ^  vol 
deties  which  for  ages  have  submitted  to  govern 
logous  to  that  of  other  seminaries  of  learnings' 
be  understood  to  have  meant  that  they  suba 
rules  and  regulations  as  they  themselves  ordaL 
internal  government  of  the  society,  but  not 
submit  to  any  order  of  a  foreign  jurisdiction, 
persons  whom  they  are  to  admit  as  membei 
party  now  applying  to  the  Court  were  an  » 
mitted  member  of  the  society,  and  had  acqui 
choate  ri^t  capable  of  being  perfected,  it  t 
be  fit  for  this  Court  (in  the  absence  of  an} 
medy)  to  interfere  by  mandamus  in  order 
that  right ;  but  if  the  particular  society  impi 
fiise  to  call  a  particular  member  to  the  bar,  ti 
is  not  by  mandamus  but  by  appeal  to  the  twd 
It  has  been  argued,  that  every  individual  i 
iacie  an  inchoate  right  to  be  a  member  of  on 

(a)  IkiHg.ZS^. 
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societies,  for  the  purpose  of  qualifying  himself  to  prao       1885. 
tjse  as  a  b^urister.    If  that  proposition  were  established     <j^^|^^ 
tbei«  would  be  a  sufficient  ground  for  granting  a  man-        ^^^^^b 

damus.  but  I  wprehend  that  there  is  no  such  inchoate    of  LwoomVi 

lux. 
Tif^L    It  might  as  well  be  said  that  every  individual 

bad  an  inchoate  right  to  be  admitted  a  member  of 
a  coUegei  in  either  of  the  Universities,  or  of  the  College 
9f  Physicians,  or  any  other  establishment  of  that  nature. 
But  supposing  an  individual  were  desirous  to  practise 
Medicine  in  Londany  this  Court  would  not  grant  a  man- 
damus to  compel  the  Cdlege  of  Physicians  to  admit  hia 
as  one  of  their  members,  or  as  a  licentiate.  I  thinks 
therefore^  that  in  this  case  we  ou^^t  not  to  grant  a  man- 
damns* 

Batlet  J.  I  am  clearly  of  opinion  that  this  court 
cannot  oompel  the  benchers  of  the  society  of  LincoiUs 
Inn  to  admit  this  individual  to  be  a  member  of  their 
association.  A  mandamus  lies  only  where  the  party  ap- 
plying for  it  has  a  right  to  have  a  particular  thing  done^ 
And  where  there  is  an  obligation  upon  the  other  party  to 
do  it*  Now,  considering  the  nature  and  institution  of 
this  society,  I  think  there  is  no  duty  incumbent  upon 
them  to  admit  as  membei*s  of  their  society  all  who  think 
fit  to  apply.  I  think  that  the  benchers  may  by  law  exer^ 
dae  a  discretion  upon  the  subject.  There  may  be  a  great 
difierence  between  this  case  and  one  where  a  party  has 
Iseen  admitted  and  suffered  to  incur  expence  for  a  length 
of  Ume^  and  then  applies  to  be  called  to  the  bar.  In 
that  case  be  has  on  inchoate  right  to  be  called  to  the  bar. 
Bat  then  the  remedy  is  not  by  mandamus,  but  by  appeal 
to  the  twelve  judges.  Every  individual,  however,  has 
not  an  inchoate  right  to  be  admitted  a  member  of  any 
«f  Itoe  aocieties.    They  make  their  own  rules  as  to 

the 


TIm  Kim 

Th*  BcodMr* 
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the  admission  of  members ;  and  even  if  I 
pridoDsly  upon  the  subject,  tbis  Court  c 
remedy  in  such  a  case ;  because  io  tact  the 
no  Violation  of  any  right .  This  case  is  a 
^tlut  of  a  college.  An  individual  has  no  in 
to  be  admitted  a  member  of  a  colle^et  aii< 
obligation  upon  the  college  to  admit  him. 
be  shefm.-tbat  every  individual  had  an  in< 
to  be  admitted  a  member  of  these  assooatia 
there  was  an  obligatmn  in  the  latter  to  adn 
that  the  party  aggrieved  had  no  other  rem 
would  follow  that  this  Court  would  be  bouD< 
mandomus ;  but  there  being  no  such  right  o 
in  this  cose,  I  think  there  is  no  ground  fbi 
mandamus. 

HoLROTD  J.  The  only  question  is,  wl 
individual  has  a  right  to  insist  upon  being 
member  of  the  society.  I  think  he  has  no 
All  persons  have  not  a  right  to  be  admitted  i 
a  college.  They  must  be  approved  of  by  I 
or  by  those  to  whom  the  college  has  delegated 
of  exercising  a  discretion  as  to  the  persons  i 
I  think  that  no  person  has  a  right  to  be 
member  of  one  of  these  societies  unless  be  be  t 
by  the  society,  or  by  those  persons  who  are  i 
exercise  the  discretion  on  behalf  of  the  socieQ 

LiTTLEDALE  J.  I  am  of  the  same  opinioi 
these  are  said  to  be  voluntaiy  societies  sub 
government,  that  must  be  understood  to  in 
they  submit  to  a  government  to  be  exercise 
members  of  the  society.  In  all  the  cases  v 
come  before  the  Judges,  the  persons  applying 
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themselves  members  of  the  society.     The  Judges,  who        1S95* 
are  visitors,  interfere  on  the  principle  of  exercising  an      xhi  kiko 
authority  over  the  members  of  the  society,  as  to  their   _.  '^s'^dMim 
beinff  called  to  the  bar«     Thi«  is  not  a  case  where  the    ®^  Lincoiii> 
Judges  could  be  called  upon  to  interfere  to  make  the 
benchers  submit  to  government  as  to  one  of  the  mem-' 
bers.     But  here,  the  Court  is  called  upon  to  control    ^ 
the  society  in  the  admission  of  their  members.     Now^ 
as  far  as  the  admission  of  members  is  concerned,  these 
are  voluntary  societies,  not  submitting  to  any  govern- 
ment    They  may  in  their  discretion  admit  or  not  as 
they  please^  and  this  Court  has  no  power  to  compel 
them  to  admit  any  individual-    The  masters  and  fellows 
of  a  college  cannot  be  compelled  to  admit  a  particular, 
individual  a  member.     Neither  can  a  corporation  be 
compelled  to  admit  a  particular  individual  a  freeman, 
unless  he  has  acquired  an  inchoate  right  to  become  a 
freeman.    The  interference  of  the  Judges  in  the  instance 
of  those  members  of  the  societies  whom  the  benchers 
have  refused  to  call  to  the  bar  is  perfectly  right;  be- 
capse  a  member  who  has  been  suffered  to  incur  ex- 
pence,  with  a  view  to  being  called  to  the  bar,  thereby 
acquires  an  inchoate  right  to  be  called,  and  if  tha 
benchers  refuse  to    call  him  they  ought  to  assign  a 
reason  for  so  doing;  and  if  there  be  no  reason,  or  an 
insufficient  one,   then   the  member  who  has  acquired 
such  inchoate  right  is  entitled  to  have  that  right  per- 
fected. 

Rule  refused. 
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HiPPESLEY  against  LaYNG.  Saturday, 


'O 


Ifuvember  26th. 


Jlf^JRRYAT  had  obtained  a  rule  in  Trtntty  term  to  Where  a  court 

^^  1.  ii««/v«r>i>     of  request**  act 

enter  a  suggestion  to  deprive  the  plaintitt  of  his  enables  a  de. 
cx)sts  in  this  case,  on  the  ground  that  he  ought  to  have  prive  a  plaintiff 
sued  in  the  Court  of  Requests  for  the  city  of  Bathj  esta-  Je  wM*S*a 
Wished  by  statute  45  G.  3.,  which   enables   persons  to  ^^J^JJJS^t' 
sue  there  for  debts  not  exceeding  10/.     The  cause  came  must  make  hi« 

°  apphcaUon  for 

on  to  be  tried  at  the  Bridgwater  Summer  assizes  1823,  that  purpose 

promptly,  and 

when   it  was  referred,    together  with   another   cause,  whereamoUon 
JLayng  v.   Welsh j   and  all  matters   in  difference,  to  a  gestion  to  de- 
barrister,  and  the  costs  of  the  causes  were  to  abide  the  Sff'of  cosu 
event.      The   arbitrator    afterwards,    on    the   26th   of  ^^^ 
February  1825,  made  his  award,  whereby  he  found  that  j"  '^^1?'?' 
10/.  was  due  to  the  plaintiff.     On  the  5th  of  May  the  *"»»»  •  negoci- 

^  ation  respecting 

defendant's  attorney  gave   a  written  undertaking,   that  the  costs  was 

then  entered 

the  costs  should  be  paid  as  soon  as  the  bill  was  delivered  into,  and  the 

.    .  .    .  motion  was 

and  the  amount  settled.  made  in  2Vi- 

fUiy  term : 
Held,  that  it 

Erskine  shewed   cause,  and  contended,  that  as  the  ^••*^    **- 
action  had  been  referred,  it  did  not  come  within  the 
statute,  and  cited  Keeiie  v.  Deeble.  {a)     {Bayley  J.    It 
appears  to  me  that  the  application  was  not  made  in 
time.3 


Marryatj  contra.  The  cases  of  Watchom  v.  Cook  (i), 
and  Calvert  v.  Everard  (c),  shew  that  the  application  is 
in  time  if  it  be  made  before  final  judgment. 

(a)  3J9.4^C.491.  (6)  2M»iS,Z^S.  (c)  SU^iSsSlO, 

3  L  2  Bayley 


HmBLET 

apamt 
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Bayley  J,  I  think,  that  in  order  to  ava 
the  provbions  of  the  statute  in  quesdoa, 
should  have  applied  promptly  to  this  Court, 
not  have  entered  into  a  negociation  respectii 
The  cases  of  Watchom  t.  Cot^t  and  Calven 
do  not  establish  that  a  defendant  is  alwaja  i 
final  judgment,  they  merely  decided  that  he 
too  late  after  judgment.  In  this  case  the 
might  have  been  made  in  Easter  term,  bi 
that  a  negociation  was  entered  into,  and  an 
to  pay  the  costs  given,  and  then  ia  Trim 
motion  was  made.  I  thiak  that  was  too  la 
the  defendant  had  waived  the  advantage  gi 
the  statute. 

Rule 


irtNdibiiot 

jutttfy  fa  IbuT 

ception,  the 
phinUlF  b  at 
Ubnty  (0  pro- 
ceed upon  tha 
Ixul-bond,  wL 
though  fram 
the  bail  baripg 
taeoputm 


tli«  rule  Tot 
bringing  in  the 
body  IiM  Dot 
n^red,  md 
the  iheriff  is 
DM  liable  to  an 
■ttadtmcDt. 


Bond  agtdnst  Evans. 

/~1APIAS  retumabte  on  the  morrov  of  < 
which  was  the  12th  of  Nooember.  Bail 
on  the  16lh ;  the  plaintiff  entered  an  exce{i 
17th;  notice  of  justification  was  given  for  tl 
the  bail  did  not  justify  on  that  ^day.  Od  t 
plaintiff  took  an  assignment  of  the  bail  bom 
out  writs  against  the  btuL  This  was  a  rule 
the  proceedings  for  irr^ularity.  After  hea 
beU  shew  cause,  and  Comyn  in  suppoct  of  tl 
Court  took  time  to  consider  and  to  enqiiii 
practice ;  and  now 


Bavley  J.  gave  judgment    The  Master  l 
the  practice  to  be,  that  the  de&ndant  is  boui 


IN  THE  Sixth  Year  of  GEORGE  IV.  865 

his  bail  in  four  days  after  exception,  althongh  the  bail        1825. 

may  have  been  put  in  sooner  than  was  necessary ;  and 

if  he  does  not,  the  plaintiff  may  proceed  on  the  bail-        against 

bond  immediately,  although  he  cannot  attach  the  sheriff 

till  tbe  rule  for  bringing  in  the  body  has  expired. 

Rule  discharged. 


Charge  and  Others  against  Farhall.  Monday, 

November  2Bth. 

THIS  was  a  rule  calling  upon  the  plaintiffs  to  shew   A  Judge's  or- 
^      ^  ^  derforastay 

cause  why  they  should  not  pay  to  the  defendant  the  of  proceeding* 

must  be  drawn 

costs  and  expences  incurred  by  the  defendant  in  conse-  up  forthwith, 
quence  of  the  plaintiffs  having  proceeded  in  the  action  ing  it  up  ope!^' 
in  disobedience  of  a  Judge's  order.  It  appeared  that  ^^Jl^  "^^ 
the  action  was  upon  a  promissory  note,  and  the  order 
was  for  staying  tbe  proceedings  until  the  plaintiffs  should 
permit  the  defendant's  agent  to  inspect  and  take  a 
copy  of  the  note,  the  defendant  admitting  his  signature 
to  the  note,  and  undertaking  not  to  make  any  objection 
to  the  stamp.  The  defendant's  agent  did  not  draw  up 
the  order  on  the  day  on  which  it  was  obtained,  but 
took  time  to  consult  his  client  in  the  country  ;  and  be-^ 
tore  an  answer  could  be  received  from  his  client  filed  a 
plea  of  the  general  issue,  in  consequence  of  a  threat 
from  the  plaintiffs'  attorney  that  judgment  should  be 
signed,  unless  the  order  were  drawn  up  forthwith,  or  a 
plea  filed.  Immediately  upon  receiving  the  answer  of 
bis  client  the  defendant's  agent  drew  up  the  order,  and 
regularly  served  it  upon  the  plaintiffs'  attorney,  who 
refused  to  comply  with  it  upon  two  several  applications, 
and  gave  notice  of  trial.     The  Judges  having  a]l  lefl 

3  L   3  town 
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1825. 


Reid  and  Others  against  Hollinshead  and      Monday, 

.  November  28tli. 

Another. 


TROVER  to  recover  two- thirds  of  200  bales  of  cotton,  i^-f »  merchant 
in  London,  by 

Flea,  general  issue.    At  the  trial  before  Abbott  C.  J.,  letter,  directed 

at  the  Londofi  sittings  after  Michaelmas  term  1823,  the  zherpooi,  to 

jury  found  a  verdict  for   the  plaintiffs,  subject  to  the  bSw  oTcotton, 

opinion  of  the  Court  on  the  following  case.  jl*.  wMto  be 

The  plaintiffs  were  merchants  in  London,  and  the  *llo^to*>« 

^  ^  one-third  in- 

defendants  were  brokers  in  Liverpool.  In  the  months  of  terested  there^ 

in,  acting  in 

February  and  April  1820,  Messrs.  T.  Davidson  and  J.  the  business  ^ 
MiUigan  of  Liverpool,  who  traded   under  the  firm  of  gion.    b. 
Davidson  and  Co.,  bought  712  bales  of  cotton  in  dif-  JS^the^V 
ferent  parcels.     The  following  correspondence  between  ^^Jhird*!^^'* 
the  plaintiff  and  Davidsoti  and  Co.  shews  the  airree-  tcrest  therein, 

■^  °  charging  no 

ment  under  which  they  were  so  purchased,  the  account  commission. 

.     -B.  purchased 

upon  which  they  were  bought,  and  the  interest  of  each  the  cotton,  and 

/-^        1  1        /«    -n  1  1  1   .     ./«    in  the  sulwe- 

party.      Un   the  11th  of  Februaiy  1820  the  piam tiffs  quentcorres- 
wrote  to  Davidson  and  Co.  a  letter,  of  which  the  fol-  S^"ch  witi- 
lowing  is  an  extract:  "  In  consequence  of  the  repre-  ^^  of  three 
sentations  made  to  us  in  yours,  we  hereby  authorise  "on*****.***® 

^  ^  •^  transaction  was 

you  to  purchase  1000  bales  of  bowed  cottons  of  good  referred  to  as 

*^  a  joint  account^ 

quality  at  the  lowest  price  at  which  you  can  obtain  it  joint  concern, 

,    .  joint  purchase, 

against  your  drafts  on  us  at  three  months'  date,  you  to  joint  specula- 

»        11  1  1  1  .    1    .  7    T        .  •        •      tion,  joint  cot- 

be  allowed  to  be  one-third  interested  therein,  acting  in  ton  adventure. 

the  business  free  of  commission."     To  which  Davidson  jnliiciesofin.  • 

and  Co*  returned   the  following   answer   on   the  14th  i^b^fiTto*' 

A„  and  stated 
that  the  cotton  was  deposited  in  rooms  rented  by  him  (/?.)»  ^"^  ^^^^  ^®  ^^^^  ^^®  ^^  ^^^ 
their  joint  security  :  Held,  that  B,  was  interested  as  a  partner  in  the  cotton,  and  con- 
sequently that  a  pledge  of  the  whole  by  him,  without  any  fraud  or  collusion  on  the  part 
of  the  pawnee,  gave  a  right  to  the  pawnee  to  hold  the  goods  as  against  A. 

3  L  4  Febrtiary 
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H 
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1  * 


18S5.  February  1820.  <^  We  are  happy  that  you 
ably  of  an  investment  in  cotton,  and  make 
your  order  of  1000  bales  of  boweds.  \ 
happy  to  hold  one-third  interest  therein,  < 
commission.  In  expectation  that  you  mig 
us  to  do  something  in  this  way,  we  picked  i: 
on  Saiurday  at  12£2.,  which  we  consider  a  fa 
enter  them  accordingly  to  the  Joint  accoan 
17th  Februofy  1820,  the  p1ainu£fs  wrote  to  L 
Co. :  ^  We  duly  note  by  your  feyour  of  1 
stant,  that  you  take  one-third  share  in  the  pr 
chase  of  1 000  bales  of  cotton,  and  that  you  ii 
secured  1S7  at  what  appear  iavorable  termsii 
judge  whether  our  JoifU  speculation  is  still 
On  the  2Sd  February  1820,  Davidson  and  C 
the  plaintiffs  as  follows :  ^^  We  have  this  daiy 
for  the  joint  account,  200  bags  bowed  coft 
The  quality  is  good,  and  we  trust  the  p« 
meet  your  approbation/'  The  200  bags  so 
were  those^  two-thirds  of  which  were  sought 
covered  in  this  action.  On  the  24th  of  jFS;^ 
son  and  Co.  wrote  i^in  to  the  plaintifl^ :  * 
been  tempted  by  the  superior  quality  Mid  c 
a  lot  of  boweds  we  foil  in  with  to-day,  and  1 
to  the  joint  concern  267  bales  at  12^^."  A 
26th  February  they  wrote  and  advised  two  df 
date  for  975/.  135.  Sd.  and  861/.  6s.  5d.  at  thr 
which  they  required  the  plaintiffs  to  h<^or  ai 
the  debit  of  cotton  on  Joint  concern.  On  t 
February  the  plaintiffs  wrote  to  Davidson  a 
follows :  "  We  have  received  your  favours  c 
24th,  and  26th,  and  make  due  note  of  your 
of  cotton,   and   your    drafts  for  975/.    ISs 


I 

i 


IN  THE   SiXtH  YSAR  OP  GEORGE  IV.  8 

861/.  6&  5(Li  in  part  payment  of  the  joirU  concern."       1825w 
On  the  4th  ot  March  1820,  Davidson  and  Co.  Wrote  to       "^ 

Reid 

the  plaintifi  as  follows :  **  We  have  now  to  advi^  onr  againat 
draft  of  this  date  for  2793/.  125.,  which  please  honor  and 
place  to  the  debit  of  the  joint  purchase  of  cotton.*'  To 
which,  on  the  6th  o{  March  1820,  the  plaintiffs  replied : 
^^  We  pay  due  attention  to  the  contents  of  your  esteemed 
favor  of  the  4th  instant,  and  to  your  draft  for  2798/.  12s; 
on  the  joint  account."  On  the  8th  of  March  1820| 
tkwidson  and  Co.  wrote  to  the  plaintiffi  as  follows: 
•*  We  have  to  advise  our  draft  of  the  6th  current  for 
8820/.  5s.  for  the  last  purchase  of  cotton  on  the  joint 
account"  On  the  loth  of  March  the  plaintifis  answered 
as  follows :  •*  We  have  received  your  esteemed  fiivor 
of  the  8th  instant)  and  have  made  due  note  of  your  draft 
for  3820/.  5s.  on  the  joint  account"  On  the  25th  of 
March  1820,  Dcmdion  and  Co.  wrote  to  the  plaintifi: 
**  We  now  beg  to  inclose  you  the  policies  on  the  cotton 
purchased  oa  joint  account,  one  of  them  you  will  observe 
includes  two  lots  not  belonging  to  us.  These  cottons 
are  all,  of  course,  duty  paid,  and  as  such,  never  deposited 
in  any  public  warehouse.  The  rooms  in  which  they 
are  stored  are  rented  by  us,  and  we  hold  the  keys  for 
our  joint  security."  On  the  29th  March  the  plaintifB 
acknowl^ged  the  receipt  of  the  policies  by  a  letter^ 
in  which  there  was  the  following  passage:  "  How  is 
your  cotton  market  now  generally,  and  how  does 
it  bear  with  reference  to  the  prices  given  for  this 
commodity  recently  on  out  joint  account?"  On  the 
4th  of  jipril,  the  plaintiffs  wrote  to  Davidson  and 
Co. :  **  As  we  conceive  a  sufficient  quantity  of  cotton 
has  been  purchased  on  this  joint  account,  under 
pf6dettt  cireumstances  we  will  not  make  any  farther 

•   purchases." 
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aecount      Part  of   the  above-mentioned    quantity   of       1625* 

cotton  being  the  200  bales  in  question  was  deposited 

by  Davidson  and  Co.  in  the  warehouse  of  the  defend-        againa 

HOLLIKSHSAS. 

ants,  and  it  was  agreed  between  Davidson  and  Co.  and 
the  defendants  that  the  latter  were  to  be  employed  as 
brokers  to  effect  sales  of  this  cotton.  The  defendants 
were  in  the  habit  of  making  advances  from  time  to  time 
to  Davidson  and  Co«  In  the  month  of  January  1821, 
an  advance  of  1000/.;  in  the  month  of  March  1821,  an 
advance  of  1500/.  was  applied  for  by  Davidson  and  Co. 
froTpL  the  defendants,  who  made  them  by  giving  their 
acceptances  for  those  amounts.  In  consideration  of 
such  advances  being  made,  Davidson  and  Co.  pledged 
to  the  defendants  as  a  security,  unknown  to  the  plaintiffs, 
the  200  bales  of  cotton  in  question,  which  were  at  those 
times  remaining  in  the  defendants'  warehouse.  No 
iiinds  were  provided  by  Davidson  and  Co.  to  pay  the 
bills,  which  were  paid  when  due  by  the  defendants. 
After  this  pledge  of  the  200  bales  of  cotton,  and  while 
it  remained  in  the  defendants'  warehouse,  Davidson 
and  Co.  became  bankrupts,  being  largely  indebted  to 
the  plaintiffs  on  account  of  this  particular  speculation 
(which  was  unsuccessiiil),  as  also  upon  a  general  accounts 
At  the  time  of  the  pledge  of  the  cottons,  and  down  to 
the  period  of  the  bankruptcy,  the  defendants  were  igno- 
rant that  any  other  persons  than  Davidson  and  Co.  were 
interested  in  the  said  cotton.  Davidson  and  Co.  at  the 
period  of  the  bankruptcy,  were  indebted  to  the  defend- 
ants in  respect  of  the  said  advances  for  which  the  said 
pledge  was  made  in  more  than  the  value  of  the  said 
cotton.  Before  this  action  was  brought  the  plaintiffs 
demanded  of  the  defendants  the  two-thirds  of  the  200 
bales  of  cotton,  and  tendered  to  the  defendants  the  ex- 

pences 
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16SS.  pences  for  warehouse-rent  and  other  charge 

^~^  the  defendants  on  such  demand  refused  to  dd 

RtlB 

qfrfu*  The  case  was  argued  on  a  former  day  ii 


-  IQitfe  for  the  plaintifT.  This  is  the  case 
and  It  is  a  clear  principle  of  law  that  the  p 
better  title  to  the  pledge  then  the  pawner  h 
first  question  is,  had  the  pawners,  £>emdao* 
interest  in  the  cotton  in  question,  and,  seo 
to  what  extent  ?  Interest  they  had  noD^  1 
was  the  property  of  the  plaintiflfs  solely.  ' 
authorised  Davidson  and  Co.  to  purchase 
them  1000  bales  of  cotton,  and  it  was  ag 
these  parties  that  the  plaintifls  should  paj 
cotton,  and  that  Davidson  and  Co.  should  I 
in  one*third  of  the  profit  and  loss,  acting  in 
'*  free  of  commission."  The  cotton  was 
purchased,  but  was  expected  to  be  and  was 
the  plaintilK,  uid,  therefore,  was  their  pro] 
Davidson  and  Co.  were  their  agents  for  tht 
effecting  the  purchases  and  the  sales,  bu 
their  skill  and  trouble  by  participating  in  t 
the  speculation,  instead  of  receiving  their 
commission.  Smith  v.  Watson  (a)  is  an  : 
shew  that  an  agent  so  paid  acquires  no  pre 
goods,  as  against  his  principal,  though  he  h 
partner,  to  third  parties,  and  that  case  must 
present  There  the  goods  were  bought  in 
the  principal ;  in  this  case,  in  Davidson  and 
but  an  agent  buying  goods  in  his  own  nam 
principal's  money,  does  not  divest  the  prini 

W  2B.4:C.toi. 
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legal  property  in  the  goods  so  bought  with  his  money.  1825. 
The  same  distinction  between  a  partnership  in  the  sub-  "T  ^ 
ject  matter,  and  in  the  proceeds  of  an  adventure,  has        (igainst 

HoLUXtHIAV. 

been  recognized  in  the  cases  of  Meyer  y,  Sharpe  (a),  and 
Hesketh  v.  Slanckard  (&).  Davidson  and  Co.  being  inte- 
rested in  the  proceeds  of  the  adventure  only,  could  not 
pledge  the  cotton  itself,  and  the  defendants  can  derive 
no  title  under  this  tortious  pledge.  But  assuming  that 
Davidson  and  Co.  were  interested  in  the  cotton,  at  the 
utmost,  their  interest  extended  only  to  a  third  part  of  it, 
and  according  to  the  doctrine  laid  down  in  Barton  v. 
Williams  (c)  they  could  not  pledge  the  remaining  two-  ' 

thirds  belonging  to  the  plaintiff,  and  this  action  is  only 
brought  for  those  two-thirds.  In  that  case  Best  J.  says^ 
'^  A  partner  in  a  trading  concern  generally  may  dis* 
pose  of  the  partnership  property,  because  his  authority 
to  do  so  is  implied  from  the  nature  of  the  business ;  but 
that  by  no  means  extends  'to  a  case  of  a  partnership  in 
a  particular  instance*"  This  was  only  a  single  trans- 
action. 

Parke  contra.  Davidson  and  Co.  had  a  joint  interest  with 
the  Plaintiffs  in  the  corpus  of  the  goods.  They  were  part- 
ners, for  the  goods  were  bought  upon  joint  account,  to  be 
sold  upon  joint  account,  and  according  to  the  terms  in  the 
letter,  the  plaintiffs  and  Davidson  and  Co.  were  each  to 
be  interested  therein,  vizr,  in  the  cotton,  in  profit  and 
loss.  AH  the  terms  used  in  the  correspondence,  in  mer- 
cantile phraseology  import  a  partnership,  **  joint  ac- 
count, share  in  purchase,  joint  speculation,  joint  concern, 
joint  adventure,  joint  purchase,  joint  cotton.  Joint  (secu- 

(a)  5  Taunt.  74.  (6)  4  East,  144.  (c)  SB^^J.  595. 
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Banbonus  (a),  Swann  v.  Sieel  (b)  are  cases  where  the  rule        1825. 
is  recognised  as  applicable  to  a  general  partnership.    In        *^ 

Hud 

Babay.  Byland  and  Another  {c\  the  same  rule  was  ap-        againti 

HOLLIKSHCAB. 

plied  to  a  particular  partnership;  there  the  plaintiffs  had 
purchased  for  the  joint  account  of  themselves  and  Can* 
jnontf  in  equal  thirds,  33  bags  of  clover  seed,  shipped 
to  the  consignment  of  Caumonl,  who  pledged  the  same 
to  the  defendants  for  an  advance  of  money ;  and  it  was 
held,  that  Caumont  being  jointly  interested  in  the  seed 
with  the  plaintiffs  as  a  partner,  he  was,  in  that  cha- 
racter, possessed  of  the  entirety.  And  in  Tupper  v. 
Haytkame{d)  and  Ex  parte  GeUar  in  re  HtUchinsons  {e) 
the  same  rule  was  applied  to  a  particular  partnership. 
Secondly,  one-third  at  least  was  pledged,  and  then  this 
action  cannot  be  maintained.  The  legal  interest  in  one- 
third  passed,  subject  to  an  account,  which  cannot  be 
taken  at  law.  This  is  similar  to  the  case  of  an  execution 
against  one  of  two  partners,  the  sheriff  must  then  take 
the  goods  of  both,  and  the  other  party  has  no  remedy  at 
law,  otherwise  than  by  retaking  the  goods  if  he  can,  for 
the  vendee  of  the  sheriff  becomes  tenant  in  common  with 
the  other  co-partner,  and  the  question  is,  in  equity,  what 
the  purchaser  will  be  entitled  to,  Taylor  v.  Fields{f\ 
Parker  v.  Pistor,  {g)  In  Litt.  s.  323.  it  is  laid  down, 
that  if  two  be  possessed  of  chattels  personal  in  com- 
mon, by  divers  titles,  as  of  a  horse,  an  ox,  or  a  cow, 
&c. ;  if  the  one  take  the  whole  to  himself  out  of  th«r 
possession  of  the  other,  the  other  hath  no  remedy  but 
to  take  this,    from  him  who  hath  done  to  him  the 

(a)  8  Veu  jun.  54a  (6)  7  EaU,  S13. 

(c)  Gitw.  N.  P.  C.  132.  (d)  Gow,  N.  P.  C.  135| 

(0  1  Rote,297.  (J)  4  Fffr  jun.  J98. 
{g)  3  Bos.  i  Put,  289. 

wrong 
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partnership   in   the    result  of  an  adventure,   without        1825. 
necessarily  importing  a  partnership  in  the  goods.     Tlie  ■ 

language  in  the  letter  to  Davidson  and  Co.  *^  we  against 
authorize  you,"  and  in  their  reply,  '^  we  make  due  note 
of  your  order,**  is  such  as  would  pass  between  principals 
and  agents,  and  not  between  partners.  The  fire  policies 
efiected  by  Davidson  and  Co.  in  Liverpool  upon  this 
cotton,  were  sent  to  the  plaintiffs  in  London,  which 
shews  that  the  parties  considered  the  cotton  exclusively 
the  property  of  the  plaintiffs.  The  passage  cited  from 
Justinian  does  not  apply.  It  proceeds  upon  the  assump- 
tion of  that  which  is  the  whole  matter  in  dispute  here, 
*^  Si  duo  inter  se  pacti  sint,  ut  ad  unum  quidem  duse 
partes  et  lucri  et  damni  pertineant,  ad  alium  tertia."  The 
question  now  is,  whether  such  was  the  intention  of  these 
parties,  whether  it  was  so  agreed  between  them.  Nei- 
ther does  the  reason  assigned  why  such  a  partnership  as 
that  supposed  in  Justinian  may  well  subsist,  apply  here. 
*^  Quia  seepe  opera  alicujus  pro  pecunia  valet."  It  is 
contended  that  Davidson  and  Co.  were  to  have  an  actual 
property  in  one-third  of  the  corpus  of  the  cotton,  as  a  remu- 
neration for  their  skill  and  trouble  in  selecting,  and  buying, 
and  selling  1000  bales.  The  skill  and  labor  o(  Davidson 
and  Co.  cannot  be  said  in  this  case  to  be  equivalent  to 
such  a  remuneration.  Raba  v.  Ryland  {a\  and  Tupper 
V.  Haythom  (6),  and  the  case  ex  parte  Cellar  (c),  are  all 
cases  where  the  purchase  was  joint.  Here  the  plaintiffs 
paid  for  the  whole.  They  were  not,  therefore,  partners, 
nor  tenants  in  common,  and  Davidson  and  Co.  could 
never  have  demanded  a  partition  of  the  cotton.  But  if 
they  were  tenants  in  common,  then  the  pledge  of  the  whole 

(a)  Gaw,  I^.'P.  C,  132.  (6)  Gow.  iST.  P.  C  135.         (c)  1  JBtfw,  297v 
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subject  matter  of  the  tenancy  in  connnon, 
tenant  in  eommoD)  and  the  subsequent  fbi 
pledge  placed  the  cotton  beyond  the  control 
the  tenants  in  common,  and  was  equivalent  U 
tion  of  it)  and|  therefiNPe,  the  action  will  well 

Cm 


Abbott  C.  J.  This  case  was  argoed  befor 
the  present  term.  Upon  the  &Gts  stated,^  it  a 
the  goods  were  purchased  by  Davidson  and  i 
own  names,  and  remained  in  their  possessioE 
pledged  by  them  to  the  defendants,  who  advai 
upon  them  without  any  knowledge  of  the  plainti 
therein.  On  the  part  of  the  plaintifis  it  was 
that  Davidson  and  Co.  had  not  any  interest  in 
of  the  goods  as  partners  or  part  owners,  but  Q 
lerest  in  tlie  profit  and  loss  tlwt  might  uldn 
out  of  this  speculation ;  and,  secondly,  that 
Davidson  and  Co.  to  hare  any  interest  in  the 
they  had  a  property  in  one- third  only,  and 
make  a  valid  pledge  beyond  that  extent, 
opinion  that  Davidson  and  Co.  were  interestc 
ners  in  these  goods,  and  consequently,  that  t 
the  whole  made  by  them  without  fraud  or  a 
the  part  of  the  pawnee,  gave  a  right  to  the 
hold  the  goods  as  against  the  plaintifis.  Wc 
letters  that  passed  between  the  plaintiffs  and 
and  Co.  clearly  shew  tliat  the  parties  understi 
a  joint  concern  or  partnership  in  the  goods. 

Such  a  partnership  may  well  exist,  aid 
whole  price  is  in  the  first  instance  advanc 
party,  the  other  contributing  his  time  and 
security,  in  the  selection  and  purchase  of  th 
dities*    It  is  true,  that  the  plaintiff  in  their 
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stipulate  that  Davidson  and  Co.  shall  act  in  the  business       1SS5» 
linee  of  commission,  and  this  circumstance  was  relied  on         „ 

'  RnD 

as  making  the  present  case  parallel  to  that  of  Smith  v.  „  J^s^^ 
Watson  (a),  but  the  fiicts  of  the  two  cases  are  very  dif- 
ferent. In  that  case  it  was  stated  to  hare  been  agreed  be- 
tween  Sampson  a  merchant  and  GiU  a  broker,  xheXSampson 
should  buy  whalebone  through  GiU  as  his  broker,  and 
tnat,  as  a  remuneration  for  his  trouble,  GiU  should  re* 
ceive  one-fourth  of  the  profits  arising  from  the  sale, 
and  bear  one-eighth  proportion  of  the  losses.  Goods 
were  bought  under  this  agreement  which  produced  a 
profit  After  the  close  of  the  transactions  under  it, 
Sampson  entered  into  other  speculations  and  continued 
to  employ  GiU  as  a  broker,  and  upon  these  GiU  was  to 
receive  one-third  of  the  profits,  but  whether  he  was  to 
bear  any  portion  of  the  losses  did  not  appear.  All  the 
witnesses  stated  that  Sampson  employed  GiU  as  a  broker, 
and  never  spoke  of  him  otherwise  than  as  his  agent. 
Upon  this  state  of  facts  it  was  held  that  GiU  had  no  in- 
terest in  the  goods,  and  rightly  so,  for  upon  the  evi- 
dence it  plainly  appeared  that  the  share  of  the  profits 
was  merely  a  substitute  for  the  broker's  commission,  in- 
tended probably  to  stimulate  the  exertions  of  GiU  in 
buying  and  selling  to  the  greatest  advantage.  In  the 
present  case  Davidson  and  Co.  were  not  brokers ;  the 
correspondence  is,  in  our  opinion,  the  language  of 
persons  to  be  jointly  interested  in  the  purchase  as  well 
as  the  sale  of  the  goods.  Davidson  and  Co.,  before  these 
transactions,  occasionally  purchased  goods  on  their  own 
account,  though-  they  were  general  American  commis- 
sion merchants,  and  also  transacted  business  upon  com- 

(aj  3  J9.  4-  C.  401. 
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mission,  and  in  our  opinion  the  stipulatio] 
should  act  in  the  business  free  of  conimiss 
denotes  that  they  were  to  act  in  it  as  merchs 
as  agents.  Considering  the  parties  therefore 
in  the  goods,  the  cases  of  Raba  and  Am 
land  {a)  and  Tupper  v.  Heythom  (i),  which  i 
on  the  part  of  the  defendants,  are  direct  au 
the  validity  of  the  pledge  in  the  present  cas 
the  plaintiffs.  The  postea,  therefore,  must  I 
to  the  defendants. 

Judgment  for  the 


(a)   1  Gow.  N.  P.  C.  132. 


(6)  1  Gow.  2^.  I 


Ex  parte  William  Birch,   in    the  Vi 

LiDSTER,  a  Bankrupt 

On  the  4th  of    HPhE  following  case  was  directed  by  his  1 

Jwie  the  plain*     X  °  •^ 

tiff,  in  an  action  Vice-Chancellor  for  the  opinion  of  this  ( 

of  assumpsit, 

obtained  a  ver-    Hilan/ term  1822,  William  Birch  of  Stockpc 

diet  against  the  i       •/»»        /vi 

defendant,  and  county  of  Chester^  sheriffs'  officer,  commenc 
June  judgment  Court  of  King's  Bench  an  action  of  assumj 
o?7ViStenn    J^^^  Lidster  the  younger,  the  above-named 

which  com- 
menced on  the 
7th  of  that 
month.     On 
the  15th  of 
June  a  commis- 
sion of  bank- 
rupt issued 
against  the  de- 
fendant, on  an 
act  of  iMink- 
ruptcy  com- 
mitted on  the 
17th  oiMay 
preceding : 
Held,  that  at 
the  date  and  suing  forth  of  the  commission^  the  plaintiff  had  a  debt  provcable 


The  cause  of  action  was  stated  in  the  declare 
that,  in  consideration  that  the  plaintif]^  as  th 
one  Edward  ClaytoUy  would  make  a  distress 
arrear  on  certain  goods,  the  property  of 
Boothy  the  defendant  undertook  that  he  had 
from  Clayton  to  employ  the  plaintiff  for  the  ] 
making  such  distress;  that  the  defendant  ha 
authority,  and  that  in  consequence  thereof  ai 


/ 
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trespass  qtuire  clausum  Jregit,  at  the  suit  of  Booth,  had         1825. 
been  broufcht  a^rainst  the  plaintiff'  and  three  other  per-       ^ 

^    ^  *^  ^  Ex  parte 

sons,  and  a  judgment  recovered,  and  execution  issued  Birch. 
against  the  plaintiff*  and  the  other  persons  for  20/. 
damages  and  661.  costs,  under  which  execution  the 
plaintiff^'s  goods  were  seized,  whereby  he  was  compelled 
to  pay,  and  did  pay  the  said  sums,  together  with  the 
costs  of  the  execution,  and  was  also  put  to  great  ex- 
pence  in  defending  himself,  and  suffered  great  inconve- 
nience from  the  seizure  of  his  goods.  Other  counts 
stated  the  consideration  to  be,  that  the  plaintiff  would 
assist  the  defendant  in  making  a  distress,  and  the  pro- 
mise and  damage  were  stated  as  before ;  another  was  on 
a  promise  to  indemnify,  and  there  was  also  a  count  for 
money  paid.  In  fact  the  distress  was  made  by  the 
plaintiff^s  directions,  by  his  assistants,  who  were  accom- 
panied by  the  defendant ;  it  was  made  at  the  defendant's 
request  on  a  false  statement  of  his  authority,'  and  the 
plaintiff  was  compelled  to  pay,  and  did  pay  the  da- 
mages, costs,  and  costs  of  execution  to  the  party  dis- 
trained upon,  amounting  to  95/.,  before  the  commence- 
ment of  the  action.  In  this  action  William  Birch,  on 
the  4th  of  Jidne  1822,  obtained  a  verdict  against  John 
Lidster  the  younger,  the  above-named  bankrupt,  da- 
mages ISO/.,  which  verdict  was  entered  generally,  and 
on  the  18th  of  June  1829,  final  judgment  was  signed 
on  the  above-mentioned  verdict  for  130/.  damages  and 
188/.  costs.  This  judgment  was  signed  as  of  Trinity 
term  1822,  which  commenced  on  Jwie  7th.  On  the  15th 
of  June  1822  a  commission  of  bankrupt  was  awarded  and 
issued  against  the  said  John  Lidster  the  younger,  founded 
on  an  act  of  bankruptcy  committed  by  him  on  the  17th  of 
May  preceding,  being  the  act  of  bankruptcy  on  the  pro- 

3  M  S  ceedings; 
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^decided  on  the  46  G.  S.  c.  135.  s.  2.  The  whole  »um,  1825. 
recovered  by  jBm:A  was,  therefore  proveable.  But,  se- 
condly,  the  som  recovered  in  the  action  brought  by  Bito«. 
Booth  and  paid  by  £/rcA  may  be  considered  as  paid  at 
t»he  reqaest  of  Lidstery  for  it  was  at  his  request  that 
Birch  did  the  act  whereby  he  was  rendered  liable  to 
that  action ;  Meretoether  v.  Nixon  (a),  Brown  v.  Hodg'- 
son  (6),  Exall  v.  Partridge  (c). 

Alderson  contrk.  It  does  not  appear  that  Lidsler  was 
liable  to  pay  the  money  recovered  against  Birch,  the* 
^hole  case,  therefore,  tarns  on  the  first  point*  This  is 
not  a  debt  bon^  fide  contracted  within  the  meaning  a( 
the  46  G.  3.  c.  1 35.  s.  ^.  In  the  case  of  Robinson  v.  Vale 
this  Court  certainly  held  otherwise,  but  a  very  material 
authority,  Blogg  v.  Phiilips  {d),  was  not  brought  before  the 
Court*  There  it  appeared  that  goods  of  a  defendant  had 
been  taken  in  execution  after  he  had  committed  an  act  of 
bankruptcy,  but  more  than  two  months  before  a  com- 
mission issued,  and  it  was  contended  that  the  transaction 
was  protected  by  the  46  G»  3.  ^.135.  s.  1.,  as  a  payment 
by  the  bankrupt  or  a  bonft  fide  transaction  with  hinu 
But  Lord  EUenborough  said,  there  was  no  pretence  for 
calling  it  a  payment,  and  that  the  transactions  pro- 
tected by  that  clause  were  evidently  transactions  between 
the  parties  in  the  ordinary  course  of  business,  and  not 
transactions  carried  on  through  the  medium  of  legal 
process.  The  same  construction  must  be  applied  to  the 
second  section,  and  then  it  is  manifest  that  a  debt  ori^ 
ginating  in  a  judgment  cannot  be  called  a  debt  bond 


(<i)  8  r.  12.  186.  ip)  4  TaufU.  ]89. 

(c)  8  7>  n*  308.  (d)  2  Campfh  129. 
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for  it  would  not  have  availed  the  plaintifiT  bad  he  tried        1825. 
to  prove  the  debt.]  ^7^ 

Birch. 

Parke  in  reply.  The  question  was  treated  as  very 
clear  in  Robinson  v.  Vale.  The  word  contracted  is  used 
in  the  statute  instead  of  due^  as  being  more  comprehen- 
sive, and  the  expression  bon^  fide  is  introduced  to  ex- 
clude cases  of  fraud.  It  therefore  covers  debts  due, 
whether  by  contracts,  de  facto  or  in  law ;  a  judgment 
recovered  may  be  considered  as  a  debt  contracted  in 
law. 

Cur.  adv.  vuU. 

The  following  certificate  was  afterwards  sent. 
This  case  has  been  argued  before  us  by  counsel ;  we 
have  considered  it,  and  are  of  opinion  that  the  said 
William  Birch  had,  at  the  date  and  suing  forth  of  the 
said  commission  against  John  Lidster^  a  debt  proveable 
under  the  same. 

C.  Abbott. 
J.  Bayley. 

J.  S.  HOLROYD. 

J.  Littledale. 
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N^Zr  28th.  PiCKARDO  Ogaimt  MaCHADO 

An  affidavit  to  IN  this  case  the  defendant  had  be6n  held  t 
made  before  a  Order  of  the  Lord  Chief  Justice  upon  ai 
in  a  fordgu  debt  purporting  to  be  sworn  at  CadiZj  m  t 
Zt'^.'dS^d.  of  Spain,  before  the  British  Vice-Consul  t 
debiirtL"the  affidavit  stated,  that  the  defendant  was  ind 
plainUff  in  ccr-   plaintiff  in  the  sum  of  100,000/.  sterling  for 

'  tain  number         *^  ^ 

I  of  pounds  rter-    and  received.     A  rule  nisi  had  been  obtai 

1  ling:   Held,  by 

]  three  justices,     charge  the  defendant  out  of  custody  on  filii 

that  the  affida- 

Tit  was  insuf.  bail  upon  two  grounds :  first,  that  a  vice-ocn 
much  OS  it  did  authority  to  administer  an  oatii  for  the  purpose 
wrtaSi^wTe*^  a  party  to  bail  in  this  country ;  and,  sm 
waTind^ttd^n  *®  affidavit  was  not  sufficiently  certain,  inas 
"?*?/**  **';J°       stated   that  the  defendant  was   indebted   ii 

Irish  sterling 

money.  pounds  Sterling,  and  that  word  applied  to  En^ 

disMintiente.       Irish  monev.    On  a  former  day  in  this  term  I 

Qu«re.  If  ^  .  ■'. 

a  British  con-     Pollock  shewed  cause  against  this  rule,  and  < 

sul  in  a  foreign  -i  •         -n         i       n 

country  has  Comyfi  Supported  it  For  the  former  it  was 
administer  an  that  a  consul  or  vice-consul  had  authority  I 
^  his  office  to  administer  an  oath,  and  Omeafy  v 

and  ThorU  v.  Faber  {b)  were  cited,  and  at  all 
they  had  that  authority  under  the  statute  6  G.4 
That  statute  recited  that  it  was  expedient  that 
sul  appointed  by  his  majesty  should  in  all  cas 
power  of  administering  an  oath ;  and  then  i 
every  affidavit  taken  before  the  consul  was  to 
force  and  effect  as  if  it  had  been  sworn  before 

.  (a)  8  Eastf  3G4.  (*)  1  OiUt.  Rep,  - 
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of  the  peace  in  England^  or  before  any  other  legal  or        1825* 

competent  authority  of  the  like  nature.     This  is  a  case 

clearly  within  the  object  of  the  act.     As  to  the  other       againsi 

Machado. 

point  it  was  said,  that  the  affidarit  was  sufficiently 
certain :  for  the  word  sterling  being  used  in  an  affidavit 
sworn  before  the  British  vice-consul,  must  be  taken  to 
denote  British  sterling  money.  In  Glossop  v.  Jacob  (a), 
a  bill  was  accepted  for  the  payment  of  100/.  sterlings 
and  the  omission  of  the  word  sterling  in  the  description  , 

of  the  bill  in  the  declaration  was  held  to  be  immaterial. 
For  the  defendant  it  was  contended,  that  a  consul,  who 
was  a  mere  commercial  agent,  had  no  authority  by 
virtue  of  his  office  to  administer  an  oath  for  the  purpose 
of  holding  a  defendant  to  bail  in  this  country ;  and 
VatleFs  Law  ofNationSj  book  2.  c.  2.  s.  34.,  and  b.  4. 
s.  75.,  was  cited  to  shew  the  general  nature  of  the  office 
of  consul ;  and  it  was  contended,  that  the  statute  6  G.  4. 
c.  87*  s.  20.  rendered  an  affidavit  made  before  a  consul 
valid  in  those  cases  only  where  such  affidavit  would  be 
valid  if  sworn  in  this  country  before  a  justice  of  the 
peace,  or  before  any  other  legal -or  competent  authority 
of  the  like  nature.  Now,  an  affidavit  to  hold  to  bail 
must  be  sworn  before  a  commissioner  of  the  court  and 
nQt  before  a  justice  of  the  peace,  or  an  officer  of  the  like 
nature.  Secondly,  the  affidavit  stating  that  the  defend- 
ant was  indebted  to  the  plaintiff  in  so  many  pounds 
sterling,  does  not  sufficiently  designate  the  amount  and 
nature  of  the  claim,  for  the  word  sterling  applies  both 
to  English  and  L'ish  money,  which  are  of  different 
value. 

Cur.  adv.  vult* 

(a)  1  l^ark,  69. 

The 


Vy 


I 


Machado. 
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1825.  The  judgment  of  the  Court  was  now  deli 

"""—^  Abbott  C.  J.,  who,  after  stating  the  facts 

PlCKARDO 

agnirut  proceeded  as  follows.  The  first  question  in 
whether  the  Court  ought  to  listen  to  an  ap 
the  purpose  of  holding  a  defendant  to  b; 
affidavit  made  by  a  foreigner  before  a  jB: 
resident  in  a  foreign  country  ?  Upon  thi 
Judges  are  equally  divided  in  opinion,  and^ 
shall  say  nothing  further  upon  it  The  oti 
is,  whether  the  allegation  in  the  affiidavit  to  1 
that  the  defendant  was  indebted  in  so  m 
sterling,  is  sufficieutly  certain?  My  thi 
Brothers  are  of  opinion,  that  the  word  sta 
uncertain  and  equivocal  in  itself  to  be  made 
ation  of  an  order  to  hold  to  bail,  because  in  t 
ment  it  is  not  absolutely  certain  that  the  pari 
be  indebted  in  so  much  sterling  money  of. 
must  own,  that  upon  the  best  consideration  I 
able  to  give  to  the  subject,  I  have  the  misi 
to  agrte  with  my  three  learned  Brothers 
point.  I  yield,  however,  on  this  occasion,  i 
all  others,  with  the  utmost  deference  to 
opinion,  and  I  yield  to  it  the  more  readily  o 
sent  occasion,  because  the  question  has  ari 
order  made  by  myself.  The  result  of  the 
the  Court  is,  that  the  defendant  is  entitled 
charge. 

Ru 
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1825. 


Staniland  against  Ludlam. 

THIS  was   an   action   of   replevin.     The   defendant  Where  a  de- 
fendant in  re- 
avowed  generally  for  rent  due  to  him  as  landlord,  pievin  avows 

The  case  was  tried  at  the  last  assizes  for  Nottingkam^  and  rent  in  arrear» 

a  verdict  was  found  for  the  defendant.   The  Master  had  y^JIjt,  he^iT 

aUowed  the  defendant  double  costs.      In  ascertaining  d^uye  c^, 

the  amount  of  double  costs  he  had  first  of  all  estimated  »^*^<>"«*>  **»« 

action  be  really 

the  single  costs,  and  included  therein  the  expences  of  *°^  ^"^  ^^^ 

,  brought  to  try 

the  defendant's  witnesses,  counsels,  fees,  and  court  fees,  the  title  to  the 

land. 

including    the   fees    to   special   jurors.      These  sums      The  true 
amounted  to  229/.,  and  the  whole  single  costs  amounted  mating  the  ~ 
to  365/.     The  Master  then  allowed  the  defendant  an  double  cosu  is 
equal  half  part  of  that  sum,  without  making  any  de-  ^^j^endant 
duction  therefrom  of  the  expences  of  witnesses,  counsels'  J>»e"ng*e  costs, 

^  '  including  the 

fees,  &c.     The  action  was  brought  by  the  plaintifij  the  ".pences  of 
devisee,  under  a  will  alleged  to  have  been  executed  by  counsel's  fees, 

&c.,  and  then 

Joseph  Staniland,  in  October  1 824*,  against  the  defendant,  to  allow  him 

one  half  of  the 

as  devisee  under  a  prior  will,  alleged  to   have  been  amount  of  the 
executed  by  Joseph  Staniland  in  August  1823,  which  will  without  making 
was  set  up  by  the  defendant  in  opposition  to  the  other  on^account'of 
will,  and  it  was  intended  to  try  the  merits  of  the  respec-  counsels  or 

J  ^  court  fees,  &c» 

tive  wills  truly  and  bona  fide  in  that  action.  It  was  not 
commenced  with  the  object  of  keeping  the  landlord  out 
of  the  payment  of  any  rent  which  was  considered  to  be 
due  to  him ;  but  the  plaintifi*  being  in  possession  of 
lands  part  of  the  testator's  estates,  the  defendant,  who 
was  devisee  under  what  he  considered  to  be  the  true 
will  of  Joseph  Staniland,  distrained  upon  the  goods  of 
the  plaintiff  for  half  a  year's  rent  for  the  premises,  and 

th^ 


LUDLAX. 
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1825.        the  plaintiff  then  had  no  other  means  of 
"        case  in  a  course  of  trial  than  by  replevying, 

Stavilamo 

agaifot       ing  this  action.     These  facts  now  appearin 
davit, 

Denrnan  now  moved  for  a  rule  for  the  Bi! 
view  his  taxation,  and  relied  upon  the  opinio 
by  Lord  Chief  Justice  Byt*ej  in  Leomiiister  < 
pany  v.  CcrjoeU  (a),  "  that  the  distress  inte 
protected  by  the  11  G.  2.  c.  19.  s.  22.,  was  a 
a  certain  rent,  directly  reserved  by  a  land! 
grant  or  demise  theretofore  made.**  This 
case  of  that  description,  for  the  defendant 
demised  the  land  to  the  plaintiff,  but  the 
brought  merely  to  try  the  title. 

Per  Curiam.  The  enacting  words  of  t 
11  G.  2.  c.  19.  5.  22.  are,  <^  that  it  shall  be  la 
defendants  in  replevin  to  avow  or  make  cog 
nerally  that  the  plaintiff  in  'replevin,  or  o1 
of  the  land  whereon  the  distress  was  made,  < 
same  under  a  grant  or  demise,  at  such  a  \ 
during  the  time  wherein  the  rent  distrained  i 
whicli  rent  then  remained  due,"  and  *'  if  t 
shall  become  nonsuit,  or  have  judgment  gi^ 
him,  the  defendant  in  such  replevin  sbi 
double  costs  of  suit"  These  words  are  ve 
The  defendant  at  the  trial  must  have  pi 
self  to  have  been  the  landlord,  and,  th 
entitled  to  the  benefit  of  thfe  statute.     The  n 

(a)   1  Bos.  i  FuSU  215. 


I 
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certaining  the  amount  of  the  costs  is  that  which  has  1825. 

always  been  adopted  on  the  plea  side  of  the  court,  and  — — - 

we  shall  not  disturb  it.  against 


Rule  refused. 


LUDLAK. 


The  King  against  The  Justices  of  Leicester,    ^^sf* 

°  Nwember  SStb. 

In  a  former  term   the  Attorney-General  obtained  a  Mmdamus 

rule,  calling  upon  the  defendants  to  shew  cause  why  roanding  thT 
a  mandamus  should  not  issue,  commanding  them  and  ii^^^ofthe 
the  clerk  of  the  peace  for  the  borough  of  Leicester ^  "  to  J^J^f^  J^ 
permit  and  su£fer  the  parishioners  of  the  parish  of  Saint  ?"^*"  '"SJrif 
Martin  in  the  said  borough,  or  any  of  them,  to  inspect  of  ••▼erd  per- 

°  .       sons  who  con- 

and  take  copies  of  all  orders  of  sessions,  rates,  and  other  tributed  to  the 

county  rate,  to 

proceedings  of  the  general  quarter  sessions  of  the  said  inspect  and 

borough,  relative  to  rates  imposed  upon  the  said  pa-  the  last  two^ 

rishioners  by  the  justices  of  the  said  borough,  or  to  Sl^juTucw!*^ 

which  they  are  contributory,  and  all  accounts  and  do-  ^^Jo^'uiT 

caments  relating  thereto."    The  rule  was  obtained  upon  expenditure  of 

"  '-         toe  same,  and 

an  affidavit  made  by  two  rated  inhabitants  of  the  above  ^e  several 

•^  orders  of  - 


parish,  stating  in  substance  that  the  rates  had  recently  sions  made 
become  very  burthensome  to  the  inhabitants  of  the  said  other  proceed- 
borough,  and    that  although  an  abstract  of  the  trea-  Z"«u?„g 
Borer's  receipts  and  expenditure  had  of  late  years  been     ^u^beforo 
annually  published,  yet  that  such  abstract  did  not  af-  JJJ^^J]^ng^\n 
ford  due  information  to  the  contributors  to  the  said  appHcaUonfor 

such  inspection 

rate;  that  the  money  levied  upon  them  was  expended  must  be  made 

.     to  the  justices 

for  such  purposes  only  to  'which  the  same  was  appli-  assembled  at 

•  •      >      ,  quarter  settiont» 

cable  by  law ;    and  that  upon  due  investigation  they 
doubted  not,   and  believed  it  would  appear,    that  the 
said  justices  had  raised  greater  sums  upon  the  inhabit- 
ants 
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certaining  the  amount  of  tbe  costs  is  that  which  has        1825. 
always  been  adopted  on  the  plea  side  of  the  court,  and       — — 

^  /^  ■  STAKILAirb 

we  shall  not  disturb  it.  agpimt 


Rule  refused. 


LUDLAM. 


The  King  against  The  Justices  of  Leicester,    ^^^i*  «  ^ 

In  a  former  term   the  Attorney-General  obtained  a  Mandamus 

rule,  calling  upon  the  defendants  to  shew  cause  why  manding  thT 
a  mandamus  should  not  issue,  commanding  them  and  iu^k^ftbe 
the  clerk  of  the  peace  for  the  borough  oi  Leicester j  "  to  J^^^J^ 
permit  and  su£fer  the  parishioners  of  the  parish  of  Saint  "**  *"  '"blhiif 
Martin  in  the  said  borough,  or  any  of  them,  to  inspect  of  several  per- 

^  "  *   ,       sons  who  con- 

and  take  copies  of  all  orders  of  sessions,  rates,  and  other  tributed  to  the 

county  rate,  to 

proceedings  of  the  general  quarter  sessions  of  the  said  inspect  and 
borough,  relative  to  rates  imposed  upon  the  said  pa-  the  last  two 
rishioners  by  the  justices  of  the  said  borough,   or  to  2e*ju»ucw!*^ 
which  they  are  contributory,  and  all  accounts  and  do-  ^g^Jo^UiT 
cuments  relatinir  thereto."    The  rule  was  obtained  upon  expenditure  of 

o  *^         the  same,  and 

on  affidavit  made  by  two  rated  inhabitants  of  the  above  **»«  several 

''  orders  of  ses- 

parish,  stating  in  substance  that  the  rates  had  recently  sions  made 
become  very  burthensome  to  the  inhabitants  of  the  said  other  proceed- 
borough,  and    that   although  an  abstract  of  the  trea-  ment8°relating 
surer's  receipts  and  expenditure  had  of  late  years  been     *But  before 
annually  published,  yet  that  such  abstract  did  not  af-  JJ^^^J^ng^*" 
ford  due  information  to  the  contributors  to  the  said  appUcaUon  for 

such  inspection 

rate;  that  the  money  levied  upon  them  was  expended  must  be  made 

to  the  justices 

for  such  purposes  only  to  'which  the  same  was  appli-  assembled  at 

quarter  setsioiii* 

cable  by  law ;    and  that  upon  due  investigation   they 
doubted  not^   and  believed  it  would   appear,    that  the 
said  justices  had  raised  greater  sums  upon  the  inhabit- 
ants 
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1825.        oDts  of  the  said  borough  than  were  necess 

iBDted  by  law;    and  that  the  parishioner: 

agaiiut        pamh  in  vestrv-  assembled,  beinc  desirous 
lliBja»lke.of  *^  ■'_  . 

better  informatiDo  respecting  the  purposes 

money  raised  by  such  rate  was   applied,   1 

authorized  agent,  made  an  application   to 

tices  and  clerk  of  the  peace,  similar   in   I 

above  rule,  which  was  refused. 

Scarlett  (with  whom  were  Titidal  and  Goal 
cause.  No  application  has  been  mode  to 
assembled  in  quarter  sessions,  to  be  permitb 
these  rates  and  orders.  These  documents 
of  the  court  of  quarter  sessions,  and  in  tl 
the  clerk  of  the  peace  as  the  officer  of  tfaa 
justices  individually  and  out  of  sessions  con 
authority  over  them. 

The  Altomey-Generalj  contra,  in  support 
The  rates  and  orders  of  sessions  in  questioi 
documents,  open  to  the  inspection  of  all  wb 
to  the  rates.  The  clerk  of  the  peace  is  tfc 
pository  of  them,  and  bound  to  shew  them, 
sonable  times,  to  such  persons,  without  ai 
s  to  that  effect.     But 


The  Court  said  it  was  quite  clear,  that  a  p 
plication  to  the  quarter  sessions  was  necessai 
charged  the  rule. 

In  Easter  term  last,  the  Attomey-Gener 
another  rule,  in  the  same  terms  as  the  forme 
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a£Bdavit  similar  in  other  respects  to  that  on  which  his        1825* 

former  motion  was  grounded,  but  which  also  stated  that 

an  application  had.  been  made  to  the  quarter  sessions  by       againsi 

'^  ^  ^    The  Justicei  oCr 

Samuel  Milesj  the  attorney  for  the  inhabitants  of  the  LucinKB.  • 
parish,  to  be' permitted  to  inspect  and  take  copies  of  all 
such  orders  of  sessions,  rates,  and  other  proceedings, 
and  all  accounts  and  documents  relating  thereto.  The 
affidavit  did  not  state  that  any  facts  or  grounds  of  any 
kind  were  laid  before  the  Court  of  quaiter  sessions  to 
induce  them  to  grant  this  application,  but  on  the  con- 
trary that  MUes  stated  to  them  at  the  time,  that  it  was 
Aiiade  merely  with  the  view  of  obtaining  a  judicial  deci- 
sion on  the  question  as  to  the  right  of  inspection.  In 
answer  to  this  rule»  an  affidavit  stated  that  an  abstract  of 
the  treasurer's  accounts  of  all  his  receipts  and  expendi-^ 
ture  had  been  duly  published  each  year  in  a  public 
newspaper  pursuant  to  the  provisions  of  the  statute 
55  G.  3i  C.51.  5*18.,  and  the  affidavit  set  forth  the  ab- 
stracts published  for  the  last  two  years. 

Scarlett^  Tindal^  and  Gotdbum  now  shewed  cause. 
The  court  of  quarter  sessions,  to  whom  the  application 
was  made,  must  have  the  right  to  judge  and  determine 
whether  it  should  be  granted  or  refused.  In  the  pre- 
sent instance,  no  grounds  whatever  were  laid  before  them 
to  induce  them  to  grant  the  inspection,  but  it  was  ex- 
pressly demanded  as  a  matter  of  mere  right,  and  to  de- 
termine an  abstract  point  of  law.  The  affidavit  upon 
which  the  rule  was  obtained  in  this  Court,  did  not 
allege  any  particular  grievance  or  instance  of  misap- 
plication of  the  funds  in  question,  but  merely  stated, 
that  the  deponents  "  doubted  not,"  and  "  believed" 
that  such  misapplication  would  appear  to  have  been 

Vol,  IV.  S  N  made. 
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1825.        made.     By  the  statute  12  G.  2.  c.  29.,  (a) 
^  ^  in  sessions  are  empowered  to  make   the  n 

afioirui        tion,  and  the  treasurer  is  to  pay   the   moi 

The  Juttjces  of  . 

LxicESTEK.      persons  as  they  direct,  and  by  section  8. 

tute  it  is  enacted,  that  the  accounts   of  t] 

j  (after  being  passed)  shall  be  deposited  with 

\  j  the  peace,  to  be  inspected  from  time  to  tim 

;  i  Justices,  or  any  of  them.     But  neither  that 

i  t  any  other,  gives  a  right  to  the  contributors 

or  to  any  other  person  to  inspect  such  rates 
In  all  cases  where  the  legislature  means  to 
a  right,  it  does  so  in  express  terms  ;  as  i 
statute  {s.  14.),  ^which  enacts,  ^^  that  all  con 
for  repairing  public  bridges,  and  other  pu 
shall,  with  all  orders  relating  thereto,  be  en 
book,  to  be  kept  by  the  clerk  of  the  peaa 
clerk  amongst  the  records,  to  be  inspected  t 
tices,  and  by  any  person  employed  hy  any  co^ 
the  purposes  of  this  act^  So  also  the  right 
inhabitant  to  inspect  the  poor  rate  is  given 
17  G.  2.  c.  3.  5.2.  in  express  terms*  In  t 
instance,  all  the  statutes  are  silent  as  to  any 
and  it  must,  therefore,  be  inferred  that  none 
The  statute  SS  G.  S.  c.  51.  5. 18.  points  out  tl 
which  the  public  are  to  be  made  acquaintc 
expenditure  of  the  county  rate,  viz.,  by  directir 
in  each  year  an  abstract  of  all  the  treasurer's  r 
expenditure,  signed  by  the  justices  who  audita 
shall  be  published  in  a  public  local  newspa 
has  always  been  done  in  this  borough.     Gi 

(a)  Stat.  13  G.  3.  c.  1 8.  i.  7.  enables  the  justices  of  f 
liberties  to  exercise  all  the  powers  giren  by  stat.  12  G.  2 
jusUcos  of  count  ies. 


IN  THE  Sixth  Year  of  GEORGE  IV.  895 

veniences  will  result  from  transferring  the  control  over        1825. 

the  public  expenditure  of  counties  and  towns  from  the 

hands  of  the  justices  to  those  of  all  the  contributors  to        agamsi 

The  Justices  of 

the  rate,   and  endless   litigation  will  be  the   certain     Lucisni. 
consequence.     The  statute  12  G.  2.  c.  29.  s,  12.  gives  an 
appeal  in  case  of  parishes  being  aggrieved  by  the  rate, 
but  that  is  given  to  the  churchwardens  and  overseers 
onlji  and  not  to  every  rated  inhabitant. 

The  Aitomet^General  contra.  The  abstracts  set 
forth  in  the  affidavit  ate  not  sufficient  to  give  the  con* 
tributors  to  the  rates  the  information  they  require,  and 
every  inhabitant  rated  and  paying  to  the  rates  has  a 
right  to  inspect  and  take  copies  of  them,  and  all  orders 
for  the  payment  of  money  out  of  them.  Those  orders 
might,  if  illegal,  be  removed  into  this  Court  by  certi- 
orari ;  and  how  can  it  be  ascertained  whether  they  are 
legal  or  not,  unless  those  who  contribute  to  the  rates  are 
allowed  to  inspect  them  ?  The  right  of  appeal  given  by 
the  12  G.  2.  c.  29.  5. 12.  to  the  churchwardens  and  over- 
seers, refers  only  to  the  rate  itself,  and  to  cases  in  which 
parishes,  &c,  consider  themselves  aggrieved  by  being 
over-rated  with  respect  to  others,  but  has  no  bearing 
upon  the  orders  of  sessions  for  payments  out  of  the 
rate.     He  was  then  stopped  by  the  Court 

Abbott  C.  J.  The  present  rule  is  too  general,  but 
the  Court  may  mould  it  so  as  to  meet  the  justice  of  the 
case.  Let  a  mandamus  issue  to  the  justices  and  cler^ 
of  the  peace  to  permit  &  Milesy  on  behalf  of  the  pa- 
rishioners, to  inspect  and  take  copies  of  the  last  two 
rates  or  assessments  made  by  the  said  justices  for  the 
said  borough,  and  all  orders  made  for  the  expenditure 

S  N  2  of 
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rdatidg  to  sodi  orders  in  bis  possession  were  the  voudiers  and  accounts       -'ISSS. 
vf  the  treasurer  and  high  constable  of  the  borough,  which  having  been        '■  -  • 
passed  by  the  said  justices  at  their  quarter  sessions,  were  deposited  with       TYie  Kino 
hhn,  to  be  kept  amongst  the  records  of  the  said  bofoogh,  and  to  be  in-  againsi 

spected  from  time  Co  time  by  the  said  justices  or  any  cf  them,  according      LiicESTKa. 
to  the  form  of  the  statute,  &c. ;  and  that  he  had  received  no  order  or 
directions  from  the  court  of  quarter  sessions,  or  from  the  said  juistices  or 
any  of  them,  to  permit  or  sufisr  Miiet  to  inspect  and  take  copies  of  the 
laid  orders,  &c. 

Upon  the  motion  of  Campbell  in  Hilary  term,  the  Court  quashed  this 
return,  and  ordered  a  peremptory  mandamus  to  issue. 

Tindal  afterwards  moved  that  the  return  should  be  set  down  for  argu- 
ment in  the  ordinary  course,  in  order  that  the  matter  might  undergo 
further  consideratuin,  and  stated  the  question  to  be  whether  the  rated 
parM^ft^rs  were  entitled  as  of  right  to  inspect  the  documents  mentioned 
in  tiie  writ. 

Per  Curiam,  We  have  decided  the  point  on  the  rule  to  shew  causes 
t^t  a  perctoptoi^  mandamus  go. 


Doe  Dem.  Lucy  agninst  Bennett.  ^!2S 


November  98^ 


TN    Trinity  term    the    defendant    obtained  leave  to  Where,  in  eject- 
defend  this  ejectment,  as  landlord,  and  entered  into  ^^^^^^^ 
a  consent  rule.      The   conclusion  of  the  rule  was  in  Jo  defend  as 

landlord,  the 

this  form.     *'  The  plaintiff,  nevertheless,  is  at  liberty  to  plaintiff  never- 
theless may 
sign  judgment  against  the   casual   ejector,  but  execu*  sign  judgment 

against  the 

tion    thereon   is  stayed   until   this  Court  shall  further  casual  ejector, 
order."     The  cause  was  tried  at  the  last  Cornwall  as-  take"ut  execu* 
sizes,  when   a  verdict  was   obtained   by  the   plaintiff,  f^^l^orfer- 
•  whereupon  judgment  was  afterwards  duly  signed,  and  a  *1^l'^*j*^^ 
writ  of  possession  issued,  without  any  further  order  of  judgment 
the  Court;  and  on  that  ground  landlord,  et- 

ecution  roaybi 
issued  againtt 

Bale  obtained  a  rule  to  set  aside  the  writ  of  possession  ^y  fbnher 
-  for  irregularity,  on  the  authority  of  Doe  dem.  Roberts  court? 
and  Wife  v.  Gibbs  (a),  and  the  cases  there  cited. 

(o)  1  ChU.  Hep.  47. 
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Marryat  on  a  former  day  in  this  term  shewed  cause 
Afler  trial  and  verdict  for  the  lessor  of  the  plaintifl 
there  is  no  occasion  to  apply  to  the  Court  for  an  orde 
to  take  out  execution.  Such  an  application  is  only  ne 
cessary  where  the  landlord  does  not  appear  at  tb 
trial. 

Cur.  a(b.i»b 


K 
* 


\x 

i 


r 
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Bayley  J.  The  only  purpose  for  which  an  orda 
of  the  Court  can  be  necessary  to  warrant  the  issaii^ 
of  execution,  is  to  avoid  collusion  between  the  lessor  o 
the  plaintiff  and  him  who  comes  in  as  landlord;  but 
here,  the  cause  was  tried  and  a  verdict  and  judgment 
obtained  against  the  defendant.  The  lessor  of  the 
plaintiff  issued  his  execution  against  him  wad  notagaiast 
the  casual  ejector.  An  order  for  execution  against  the 
latter  could  not,  therefore,  be  necessary.  I  have  en- 
quired as  to  the  practice  of  the  Court  of  Common  Pleas, 
and  find  that  in  such  cases  no  order  of  the  Court  is 
necessary  before  the  issuing  of  execution. 

Rule  dischaf^ged. 
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1825. 


The  King  against  Clear  and  Another,  (a) 

A  RULE  nisi  had  been  obtained  for  a  mandamus  Where  apuiy 
applies  for  a 

directed  to  the  defendants,  churchwardens  of  the  pa-  mandadnia  to 

compel  cburcb* 

rish  of  BiUinghw'sty  in  the  county  oi  Sussex^  command-  wardens  to 

ing  them  to  permit  J.  Pultock^   an  inhabitant  of  the  inspect  their 

parish  assessed  to  the  relief  of  the  poor,  from  time  to  ^jlJ^tothe 

time,  and  at  all  reasonable  times,  to  inspect  the  accounts  ^7i7^2f 

of  the  churchwardens  and  overseers  of  the  poor  of  the  *•  ^^*  ^*  "**•* 

'^  state  some 

said  parish  for  the  years  ending  respectively  at  Lady*  special  reason 

for  which  he 


day  1821,  1822,  1823,  and  1824,  the  said  J.Puttock  wishes  to 

the  accounts* 

paying,  &c.,  as  required  by  the  act.     The  affidavit  of     it  is  no  an- 
Puttock  stated,  that  he  had  frequently  applied  for  leave  ^^tion.  that 
to  inspect  the  accounts,  and  had  offered  to  pay  for  the  ^J^^^^niU^r 
same,  but  had  been  refused  :  he  did  not,  however,  state  "P®"?  *  ^hurch- 

'  '  '  warden  impro- 

any  reason  for  which  he  desired  to  make  the  inspection,  v^^^y  «fu«jng 

"^  *  the  inspection. 

Brodrick  shewed  cause,  and  contended  that  the  ap- 
plicant was  bound  to  make  out  in  support  of  his  rule, 
first,  that  he  had  a  specific  legal  riirht ;  and,  secondly, 
that  he  had  no  specific  legal  remedy.  The  first  point 
depends  on  the  17  G.  2.  c.  38.  5.  1.  Now  it  is  to  be 
observed,  that  no  inspection  of  the  accounts  for  the  year 
ending  at  Lady-day  1x525  is  demanded,  and  he  has  no 

(a)  Two  or  more  of  the  Judges  of  this  court  sat,  as  upon  former  occasions, 
from  Tuesday  the  29th  November  till  Saturday  the  10th  of  December  in. 
elusive,  and  from  Monday  the  9th  of  January  until  Friday  the  20tli  day 
of  January  inclusive.  This  and  the  following  cases  were  determined 
between  the  29th  November  and  10th  of  December,  The  cases  decided 
between  the  9th  and  20th  day  of  January  will  be  published  in  the  sub- 
sequent Tolume. 

3  N  4  right 
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1825.        right  to  inspect  the  accounts  of  former  yi 
,^^  only  purpose  to  be  answered  by  the  inspectioi: 

againa  the  party  an  opportuni^  of  appealing,  but  t 
appealing  had  elapsed  as  to  all  the  rates,  exce 
the  year  ending  at  Lad^ay  1 825*  Secondly, 
a  specific  legal  remedy,  if  the  inspection  of  tl 
be  improperly  refused,  for  by  5.14.  of  the  17 
a  penalty  is  imposed  upon  any  churchwarde 
seer  who  neglects  or  refuses  to  obey  and  p 
order  or  direction  of  the  act  But  if  the  ( 
jurisdiction  in  this  case,  as  may  be  contend 
authority  of  Rex  v.  Clapham  (a),  and  Rex  r.  B 
they  will  not  interfere  when  the  object  of  the  i 
is  not  stated. 

Long  contr^.  It  ap})ears  by  the  preamb 
17G.2.  C.S8.,  that  the  legislature  had  the&i 
that  the  money  raised  for  the  relief  of  the  poor 
to  be  misapplied ;  and  in  order  to  remedy  tl 
was  enacted,  that  churchwardens  and  overseej 
ting  their  office  should  hand  over  to  their 
their  books  of  accounts,  and  that  every  perse 
end  liable  to  be  assessed  should  have  liberty 
the  same  at  all  reasonable  times.  There  is 
limit  the  right  of  inspection  to  the  books  i 
preceding  year,  nor  is  it  said  that  the  inspectii 
had  for  the  purposes  of  appeal  only.  In  Bi 
ham^  a  mandamus  was  granted  to  oblige  the  ol 
of  the  poor  to  deliver  over  the  books  of  the  p 
to  the  new  overseer,  and  it  was  said  by  i 
^*  They  are  public  books,  and  ought  to  be 

(<i)  1  Wilt.  305*  (*)  1  BotL  3 
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over  by  one  overseer  to  another,  that  all  the  parishion-        1825. 
ers  may  have  access  to  them,  and  the  overseer  and      .^   „ 

^  '  The  KiKO 

churchwarden  for  the  time  being  ought  to  have  the  cus-        a^oiiuf 

Clear* 

tody  thereof;''  and  a  writ  wtte  granted  on  similar  grounds 
in  Hex  7.  Bleishow.  The  penalty  given  by  $.  14.  is  no 
answer  to  the  application,  for  it  is  not  given  to  the  party 
grieved,  but  to  the  churchwardens  and  overseers  for 
the  use  of  the  poor. 

BayleyJ.  The  right  of  inspection  given  by  the 
17  G.  2.  c.  38.  is  not  general,  but  for  the  remedy  of  the 
evils  contemplated  by  the  statute.  The  applicant  should, 
therefore,  have  shewn  some  ground  for  desiring  to  in* 
spect  the  books,  and  for  want  of  such  statement,  I  think 
that  this  rule  must  be  discharged.  It  is  no  answer  to 
the  application,  that  in  a  subsequent  clause  a  penalty  is 
imposed ;  that  is  not  given  by  way  of  compensation  to 
the  party  grieved,  but  it  is  imposed  for  the  relief  of  the 
poor,  and  to  punish  the  offender. 

HolkovdJ.  In  Com.  Dig^y  Mandamus  (A),  it  is 
stated  that  the  writ  of  mandamus  is  granted  to  prevent 
failure  of  justice,  and  for  the  execution  of  the  common 
law,  or  of  a  statute,  or  of  the  king's  charter ;  but  not  as  a 
private  remedy  to  the  party.  The  applicant  not  having 
stated  the  grounds  upon  which  he  desires  to  inspect  the 
books,  has  not  brought  himself  within  that  rule  for  grant* 
ing  a  mandamus.  His  right  as  a  parishioner  is  a  mere 
private  right,  for  which  the  Court  will  not  grant  it.  The 
penalty^  indeed,  is  not  such  a  specific  legal  remedy  as 
woidd  prevent  our  interference,  but  inasmuch  as  I 
think  the  party  should  have  pointed  out  some  public 

ground 
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1825.       ground  for  the  Court  to  proceed  upon,  ai 

P! 

ii  _    _         done  so :  this  rule  must  be  discharged. 

4  Too  JVIMO 

r 


agabut 
Cliak. 


LiTTLEDALE  J.  coDcurred. 

Rule 


The  King  against  Cheerje. 

Indictment  for   HP  HE  defendant  was  indicted  for  that  he,  i 

unlawfully,  Jl 

wilfully,  &C.  &c.,  with  force  and  arms  at  the  parish  < 

iotemipting 

and  obstructing  the  church-yard  and  church  of  the  said  pai 
i^urchof^.,  unlawfully,  wilfully,  and  contemptuously,  did 
inVeadinrthe    hinder,  and  obstruct  William  Cecily  clerk,  in  r 

blfrklofthe        ^^^^^   ^^^    ^^^    '^""^^    ^f    ^^^^   ^^^»    «"d   *°^ 

dead,  and  in-     corpse  of  one  John  Dawes,  and  did  then  and 

temng  the  *  ' 

corpse  of  2>.,  lawfully.  Wilfully,  and  contemptuously,  by  tl 
and  there  uo-    menaces,  prevent  and  hinder  the  burial  of  the  i 

lawfully  by  j-        .      i        -.  j  •  r  ^i_ 

threats  and  accordmg  to  the  rites  and  ceremonies  of  the 

▼entinff  and  England;  and  did  then  and  there  unlawfully 

bwiiOofthe*  violent  hands  upon  J.  C.  and  J.  fV.y  in  the  sa 

coiiioir^the^  in  the  peace  of  God  and  our  Lord  the  king, 

rites  and  c^-  there  beiniT.     The  second  count  omitted  the 

monies  of  the  ^ 

church  of  En^-  lavinff  hands  upon  J,  C.  and  J.  W^  and  in  the 

Umis  Held,  ^     ft  r 

in  arrest  of       described  Cecil  as  "  the  said  W,  Cecily*  in  oth( 

judgment)  that 

the  indictment   it  was  like  the  first  count.     Flea,  not  guilt] 
because  it  did    ^^^^  before  Alexander  C.  B.,  at  the  Cambridge 
Cww'acleA*'  ^^  assizes,  1824,  the  defendant  was  found 
1°  5ie  Ume  of    ^®  second  count ;  and  in  the  following  term 
the  interrup.     fQj.  arrestiuir  the  judirment  was  obtained  on  tw< 

tion,  or  that  he  °  ''      ^ 

had  a  right  to 

bury  the  corpse  of  2>.  in  the  church  of  J,  ;  secondly,  because  the  threats 

ttsed^  ihottld  have  been  specified  in  the  indictment. 


CHtE»l« 


IN  THE  Sixth  Year  of  GEORGE  IV.  90S 

first,  that  the  indictment  contained  no  averment  that        1825. 
Cecil  was  in  execution  of  his  office  at  the  time  of  the     J    ~ 

The  Kiiro 

interruption ;  secondly,  that  the  particular  threats  and       ^^^ 

menaces  used  by  the  defendant  ought  to  have  been  set 

out 

.  F.  PoUockj  Bobinson,  and  Daoer  shewed  cause.  The 
objections  to  this  indictment  are  founded  up6n  a  mis- 
conception of  the  nature  of  the  offence  charged.  Where 
obstruction  m  the  execution  of  an  office  is  the  gist  of 
the  offence,  a  precise  allegation  that  the  party  was  at 
the  time  acting  in  the  execution  of  his  office  is  necessary ; 
but  here,  that  is  merely  collateral,  and  if  Cecil  was  not  in 
the  execution  of  his  office,  the  other  averments  in  the  in- 
dictment cannot  be  true.  \_Bayley  J.  All  that  is  iiitend- 
ment  only,  and  an  indictment  cannot  be  made  good  by 
intendment]  It  is  a  necessary  intendment,  for  if  CecU 
was  not  a  clerk  in  holy  orders,  and  acting  as  such,  the 
corpse  could  not  have  been  buried  according  to  the 
rites  and  ceremonies  of  the  church  of  England.  It  must, 
therefore,  be  taken  that  he  was  so.  At  all  events,  it 
amounts  to  an  allegation  that  the  defendant,  by  threats 
and  menaces,  prevented  the  burial  of  the  dead.  Now 
that  is  an  unlawful  act,  as  appears  from  Jones  v^Ashbum^ 
ham  (a),  where  Lord  EUenboroughf  speaking  of  arresting 
a  dead  body,  says,  that  such  an  act  is  revolting  to  hu- 
manity, and  illegal ;  and  in  Rex  v.  Lynn  {b\  a  case  is 
referred  to  in  which  parties  were  indicted  for  a  conspi- 
racy to  prevent  the  burial  of  a  dead  body.  So  also  the 
case  of  Andrews  v.  Cawthome  (c),  shews  that  it  is  the 
duty  of  every  parochial  minbter  to  bury  the  dead,  and 

(a)  4  Easi,  465.  (ft)  2  T.  R.  733.  (c)  WUUi,  596. 

that 
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Siorks  oorUrk.  There  are  three  decisive  otgections  to>  1825 
this>  indictment:  first,  it  does  not  appear  that  Cecil  was  xhc-Kiirf» 
a-derk  at  the  time  of  the  alleged  ofiEence;  secondly,  it  ogamtt 
18  not  stated  that  he  was  in  the  discharge  of  his  duty; 
thirdly,  the  nature  of  the  obstruction,  and  the  alleged 
threats  and  menaces,  should  have  been  specified  in  the 
indictment.  As  to  the  first,  the  word  derk  is  equivocal, 
and  it  is  merely  introduced  as  the  addition  of  Cecil  at 
the  time  of  the  indictment;  there  should  have  been  a- 
distinct  averm^it  that  at  the  time  of  the  supposed 
offence  he  was  a  derk  in  holy  orders*  Id  an  indict- 
ment of  one  for  not  taking  the  o£5ce  of  constable,  the 
manner  of  his  election  must  be  shewn ;  and  according  to 
HavJc.  P«  C.  b.  2.  c*  25.  s.  60.  (a)  no  intendment  can  be 
made  in  support  of  an  indictments  Secondly,  a  dergy* 
man  has  no  general  right  to  bury  in  any  parish  with 
which  he  is  unconnected;  it  should,  therefore,  have 
been  stated  that  Cecil  was  lawfully  engaged  in  burjring 
tlie  corpse.  Thirdly,  the  nature  of  the  obstruction  and 
of  the  threats  and  menaces  should  have  been  spedfied, 
Bex  V.  Haw.  {b) 

Batley  J.  It  is  clearly  laid  down  in  the  passage 
which  has  been  referred  to  in  Hawk.  P.  C  that  nothing 
material  in  an  indictment  can  be  taken  by  way  of 
intendment  or  unplication.  Now  it  appears  to  me,  that 
the  unlawful  act  attributed  to  the  defendant  is  not  suffl- 
dently  stated,  and  that  there  is  not  on  this  record  that 
degree  of  certainty  which  every  indictment  ought  to 
contain.  It  first  charges  that  the  defendant  did  unlaw- 
fully interrupt,  hinder,  and  obstruct  W.  Cecil,  clerk,  in 

(a)  7th  cdltaoD.  (6)  2  Sir^  699, 

reading 


-J 
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IBS5.        Teading  the  order  for  the  burial  of  the  dead 

^'~        ring  the  corpse  of  J.  Dames.     Now  every  inl 

apti^        Dot  an  indictable  offence ;  nor  does  this  all^ 
Ciiut. 

sarily  import  that  the  service  wa»  altogethei 

to.     The  indictment  should  haTe  shewn  1 

fendant  interrupted  CeciL     We  should   sec 

the  record  tor  what  we  are  to  punish,  and  tl 

should  see  plainly  what  he  is  to  answer. 

ment  proceeds :  "  And  the  defendant  did  th( 

unlawfully  by  tfareaU  and  menaces  prevent 

the  burial  of  the  said  corpse;"    but   we  ar 

what  those  threats   and   menaces   were.     Ii 

already  su^^ested  of  a  stranger  coming  to  hv 

and  b^ng  threatened  with  a  prosecution  in 

siastical  court,  the  burial  would  be  prevented 

and   menaces,   but  that   would   not    be  an 

offence.    Then  it  is  said  that  the  allegauon 

fendant  mdav^ltf  prevented  the  burial,  is 

but  the  indictment  should  shew  how  his  ac 

lawful.     The  case  of  Rex  v.  Hox  is  a  strong 

to  stiew  the  necessity  of  setting  out  the  nati 

obstruction,  and  the  means  by  which  it  wa 

That  was  an  indictment  against  the  defendan 

he  "  quendam  N,  Carev>  being  a  justice  of  pe 

execution  of  his  office,  per  diversa  scandalosa  : 

contemptuosa  verba  abusus  fuit  et  ipsum  in  i 

officii  sui  preedicti  vi  et  armis  ilticite  retardavit." 

for  the  prosecution  admitted  that  the  indictme 

as  to  the  words,  for  not  setting  them  out,  but 

that  it  was  good  as  to  the  obstruction ;  but  it 

bad  in  toto,  because  retardavit  would  hordl 

calling  it  an  obstruction,  and  if  it  would,  some  i 

have  been  set  out.    That  case  is  exactly  like  tl 
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that  there  it  was  alleged  that  the  party  retarded  was  act-        1825. 
inff  in  tife  execution  of  his  office.    Here  there  is  no  such      _    ~ 

°  The  KiKQ 

alleiiation,  nor  is  it  averred  that  Cecil  was  at  that  time  a  ngaitut 
clerk,  nor  that  he  was  lawfully  burying  the  corpse,  nor 
that  it  had  been  lawfully  brought  for  sepulture  in  that 
place.  It  is  said  that  those  facts  must  have  been  so,  for 
that  otherwise  Cecil  could  not  have  been  performing  the 
service  ^^  according  to  the  rites  of  the  Church  of  Eng'- 
land**  Admitting  that,  which  however  by  no  means 
follows,  it  would  be  making  an  indictment  good  by 
intendment,  which  would  be  contrary  to  the  principles 
of  criminal  pleading.  For  these  reasons  I  am  of 
opinion  that  the  judgment  must  be  arrested. 

HoLROYD  J.  The  facts  alleged  in  the  second  count 
of  this  indictment,  assuming  them  to  have  been  proved, 
may  or  may  not  have  amounted  to  an  indictable  offence ; 
and  if  so,  they  do  not  shew  a  charge  sufficient  to  render 
the  defendant  liable  to  punishment.  The  allegation  that 
the  act  was  done  unlawfully  does  not  suffice,  unless  the 
facts  stated  shew  an  offence.  JRex  v.  How  is  decisive 
upon  that  point,  and  if  we  were  to  hold  otherwise  the 
law  resulting  from  the  facts  would  be  left  as  a  question 
for  the  decision  of  the  jury.  It  is  not  alleged  that  the 
person  obstructed  was  a  clergyman,  he  is  described  as 
^^  the  said  fV.  Cecil  s**  and  in  tlie  first  count  he  is  called 
TV.  Cecily  clerk ;  but  the  description  in  the  second  count 
only  goes  to  the  identity  of  the  person,  and  by  no  means 
shews  that  he  had  a  right  to  perform  the  burial  service. 
It  has  been  argued  that  unless  he  were  duly  qualified, 
he  could  not  have  been  performing  the  service  according 
to  the  rites  and  ceremonies  of  the  Church  of  England* 
If  the  validity  of  the  argument  were  admitted,  it  would 

only 
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only  mske  the  indictment  good  by  inferc 
truth  the  expression  has  no  such  efiect ;  it  n 
construed  as  meaning  that  Cecil  assumed 
corpse  according  to  that  ritual,  and  not  th 
right  to  do  so.  It  is  consistent  with  all  the 
that  Cecil  was  proceeding  without  lawful  au 
that  the  defendant  was  justified  in  the  inte 
tbererore  concur  in  thinking  that  the  judgn 
arrested. 

Rulei 

(a)  LUtitdidt  3.  wu  mb«nt  op  th«  WinMr  Cb 


Styles  against  Wardle. 

When.dMd     pOVENANT  upon  an  indenture  daUd  t 

bu  DO  dua,  <n    V-/ 

■n  impowble  December  1B22,  made  between  plaintiff  a 

dalA,  M  tfae 

toOiFebnary,  ant,  whereby,  in  consideration   of  944/^   t 

nTtnace  ii  covenaQts  on  thc  port  of  plaintiff  to  be  peri 

daie'^t  wotd  ^ciidant  leased  to  him  a  certain  house  and  p: 

T^JliM^j,.  "iiety-seven   years,    subject  to   an   agreem. 

"""'Jbkd^'  under-lease  to  one  R,B,  for  twenty-one  y 

the  word  dale  defendant  covenanted  with  pl^tiff  that  he. 

occurring  in 

other  put!  of  should  and  would  within  the  space  of  twenty 

the  deed,  meuu  ■  '' 

the  day  of  the  dar  months  then  next  after  the  date  of  the 

data  and  doi  of  ,  i  .  ■   n    n 

the  deliTcr; ;  ture,  cause  and  procure  the  said  a.  B^  at  1 

eoTCMo't'oT.™  pence,  to  accept  and  take  a  lease  of  the  sa 

indenture  dated 

the  S4th  December  1899,  wberebf  pleidtiff;  in  contidcration  ct^U.  laand 
houis  and  premian  for  ninelj-ieven  years,  tubject  to  an  agreement  for  an  ui 
for  twenlf-one  yean ;  and  the  defendinl  coienantcd  that  he  would,  with 
caleadnr  monthi  then  oeit  aner  the  date  of  the  indenture,  pmcuie  ^.  to  aa 
iba  pnmiiei  for  the  term  of  twenty-one  years  from  ChriUmatdtj  1821;  ■ 
A.  would  not  accept  the  lease,  thai  he,  defunJaut,  icould,  within  one  cali;iu 
after  the  expiration  of  the  jaid  Iweiiiy-four  calendar  mondii,  pay  to  the  pl& 
■um  of  money  :  it  wa*  held,  that  the  deed  took  eSect  fnna  tile  day  of  the 
A.,  not  having  accepted  the  lease,  defendant  wii  liable  to  pay  the  itipulalad 
al  tba  eiplralioo  of  twfDty-fiTe  calendar  uoDths  from  the  data  of  the  tleed. 
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lor  the  term  of  twenty-one  years  from  Christmas  Day  1825. 
3821,  determinable,  &c.,  at  the  net  yearly  rent  of,  &c.,*  ^rrum 
and  to  execute  and  deliver  a  counterpart  thereof.  And  ^^mu 
further,  that  in  case  the  said  lU  J3.,  would  not  accept  > 
and  take  the  said  lease  upon  the  terms  aforesaid,  that 
then  the  said  Defendant  should  and  would,  within  one 
calendar  month  next  after  the  end  and  expiration  of  the 
said  twenty-four  calendar  months,  repay  to  plaintiff  for 
his  absolute  use  ^2L  165.  4^.  Breach,  that  the  defend- 
ant did  not  within  the  space  of  twenty-four  calendar 
months  after  the  date  of  the  said  indenture  (and  which 
said  twenty- four  calendar  months  had  long  since  elapsed,) 
cause  or  procure  the  said  IL  B.  to  accept  and  take,  nor 
did,  nor  would  the  said  iZ.  B.  accept  or  take  a  lease  of 
the  said  premises  for  the  term  of  twenty-one  years  from, 
&c.,  at  the  yearly  rent,  &c. ;  nor  did  nor  would  the  said 
defendant  cause  or  procure  R.  JS,  to  execute  and  de- 
liver a  counterpart  thereof.  And  although  by  means  of 
the  said  several  premises,  and  according  to  the  indenture 
defendant  became  liable  to  repay  to  plaintiff,  within  one 
calendar  month  next  after  the  expiration  of  the  said 
twenty-four  calendar  months,  the  said  sum  oil^L  165. 4(/., 
yet  defendant  did  not  repay  it,  (although  one  calendar 
month  from,  &c.,  had  long  since  expired.)  Flea,  that 
the  said  indenture  was,  in  fact,  executed  and  delivered 
long  after  the  time  on  which  it  bears  date,  to  wit,  on 
the  8th  of  April  1823,  and  that  at  the  time  of  exhibiting 
the  bill  of  the  plaintiff  against  the  defendant,  twenty-five 
calendar  months  had  not  elapsed  from  the  execution  of 
the  indenture.     Demurrer  and  joinder. 

Chitti/  in  support  of  the  demurrer  was  stopped  by  the 
Court. 
Vol.  IV.  SO  Dodd 
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after  the  date,  it  could  not  have  been  contended  that  the        1825. 
defendant  was  immediately  on  the  execution  of  it  liable 
to  an  action  for  a  breach  of  covenant,  yet  that  would  be        ogouMi 
the  case  if  the  computation  were  made  from  the  date. 


Batley  J.  The  question  in  this  case  is  simply  as  to 
the  construction  to  be  put  upon  the  words  of  this  deed. 
A  deed  has  no  operation  until  delivery,  and  there  may 
be  cases  in  which,  ut  res  valeat,  it  is  necessary  to  con- 
strue date,  delivery.  When  there  is  no  date,  or  an  im- 
pos!»ble  date,  that  word  must  mean  delivery.  But 
where  there  is  a  sensible  date,  that  word  in  other  parts 
of  the  deed  means  the  day  of  the  date,  and  not  of  the 
delivery.  This  distinction  is  noticed  in  Co.  LiU,  46  6., 
where  it  is  said,  ^'  If  a  lease  be  made  by  indenture,  bear* 
ing  date  26th  May,  to  hold,  &c.,  for  twenty*0Qe  years 
from  the  date,  or  from  the  day  of  the  date^  it  shall  begin 
on  the  27th  day  of  May.  If  the  lease  bears  date  the  26th 
of  May  to  have,  inQ.^from  the  making  hereof^  ox  from  hence* 
forth,  it  shall  begin  on  the  day  on  which  it  is  delivered,  &c." 
And  afterwards  it  is  said,  ^^  if  an  indenture  of  lease  bear 
date  which  is  void,  or  impossible,  as  the  30th  of  February, 
&c.,  if  in  this  case  the  term  be  limited  to  begin  from  the 
date,  it  shall  begin  from  the  delivery,  as  if  theTe  had  been 
no  date  at  all.'*  In  Amitt  v.  Bream(a\  it  is  said,  "  If  the 
award  had  no  date,  it  must  be  computed  from  the  de- 
livery, and  that  is  one  sense  of  datm^  The  question 
here  is,  what  in  this  covenant  is  the  meaning  of  datus  ? 
I  consider  that  a  party  executing  a  deed  agrees  that  the 
day  therein*mentioned  shall  be  the  date  for  purposes  of 
computation.     It  would  be  very  dangerous  to  allow  a  dif- 

(a)  2  Xd.  J?£rym.  1082. 

3  O    2  ferent 
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ferentcoDstructionofthewordi/a/f,  fortben 
executed  on  the  30th  March  to  hold  from  ' 
being  the  25th,  and  the  tenant  were  to  e) 
as  irfrom  that  day,  yet,  after  the  expiratioi 
he  might  defeat  an  ejectment  on  the  gn 
lease  was  executed  on  a  day  subsequent  t< 
March,  and  that  he  did  not  bold  from  tl 
the  authorities  give  a  definite  meaning  to  t 
in  general,  but  shew  that  it  may  have  a  dttk 
when  that  is  necessary  ut  res  valeat.  It  I 
that  the  computation  could  not  have  beei 
be  mads  from  the  date  if  the  twenty-lbur 
elapsed  before  the  execution  of  the  deed.  ' 
true,  for  then  the  intention  of  the  parties,  tl 
putation  should  not  be  made  from  the  date^ 
been  iqiparent.  Here  the  meaning  of  the  dc 
and  according  to  that  a  breach  of  covenai 
mitted  before  the  commencement  of  the  ai 
plea  is  therefore  bad. 

HoLROTO  J.  concurred. 

Judgment  for  the 

(fi)  LillMalt  3.  WM  tbMDt  on  tfa«  winter  cur 
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1825. 


The  King  against  The  Justices  of  Somerset. 

IN  obedience  to  a  writ  of  mandamus  issued  by  this  Where  the  da- 
maces  eustain* 

Court  (a),  the  justices  at  the  Epiphany  sessions  for  ed  by  means  of 
the  county  o(  Somerset  heard  the  appeal  oi  James  Tucker  andmallctousiy 
against  an  order  of  the  justices  at  petty  sessions,  dis-  ^y  h^use!  *** 
missing  his  application  for  relief  under  the  S  G.  4.  c.  SS.  ^'orUt^**' 
^.2.,  and  the  Court  then  found  that  the  appellant  had  ofcorn,  &cU 

leis  than  SOk^ 

suffered  damage  to  the  extent  of  307.  by  means  of  two  the  remedy  by 

,  ,  -,    ,  action  given  by 

mows  oi  corn,  the  property  of  the  appellant,  having,  on  the  9  G,  i. 
the  night  of  the  3d  day  of  Naoember  1823,  been  wilfully,  the  party  * 
unlawfully,  and  maliciously  set  on  fire  by  some  person  ^I  ^^  ^ 
or  persons  unknown,  at  the  parish  of  Yatton,  within  the  ^3i^«ib»iil 
hundred  of  Winterstokej  in  the  county  o(  Somerset ,-  and  {^^^'j**^ 
that  court  did,  therefore,  order   and  adjudj^e  the  said  c  33.,  although 

'  -^      *^  theiDJaryhaa 

sum  of  30/.,  together  with  the  sum  of  42/.  135.  4(/.,  the  not  been  done 

by  a  riototts 

costs  and  charges  incurred  in  that  behalf  to  be  paid  by  and  tumultuoos 

the  inhabitants  of  the  said  hundred  of  Winterstoke  to  the 

said  appellant,  subject  to  the  following   case   for  the 

opinion  of  this  Court.     Two  ricks  of  barley  belonging 

to  the  appellant,  James  Tucker,  on  the  night  of  the  3d  of 

Naoember  1823,  at  Yatton  in  the  hundred  of  Winter'^ 

stoke,  were  maliciously  set  fire  to.     The  appellant  duly 

made   complaint   according    to  the   provisions   of  the 

3  G.  4.  c.  33.  before  the  magistrates  assembled  in  a  petty 

sessions,  duly  held  within  the  said  hundred,  to  recover 

damages;  and  his  complaint  Was 'there  dismissed,  upon 

the  ground  that  no  riot  or  tumult  was  proved  to  have 

(a}  See  Rex  ▼.  Tudcer^  S  B,  Jj;  C  54i» 

3  O  3  existed 
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extensive  with  the  old  one.     Then  with  respect  to  the        1825* 
evidence,  the  respondents  cannot  complain  of  the  ex- 
amination  of  the  party,  for  that  was  rendered  unavoid-        agamtt 

^      ^      .  The  Justices  of 

able  by  the  objection  which  they  took  to  the  admission     SoMXEin. 
of  his  examination  at  the  petty  sessions.     Besides,  the 
fiicts  to  which  he  deposed  were  amply  proved  by  other 
witnesses.     (He  was  then  stopped  by  the  Court.) 

Betmard  and  Earl  contrk.  The  stat.  9  G.  1  •  c.  22.,  com- 
monly called  the  Black  Act,  was  made  at  a  time  when 
depredations  were  committed  by  great  numbers  of  per- 
sons who,  in  Blac.  Com.  (a),  are  compared  to  the  followers 
of  Robin^hooetj  and  it  is  probable  that,  although  4otous 
assemblies  are  not  expressly  mentioned  in  the  act,  yet  it 
was  passed  with  a  view  to  prevent  injuries  committed  by 
numbers  of  persons  acting  in  concert.  If  that  were  so, 
then  there  is  a  good  reason  why  the  legislature  should 
limit  the  remedy  given  by  the  3  G.  4.  c.  S3,  to  cases  of  in- 
juries done  by  riotous  and  tumultuous  assemblies.  It  is 
difficult  in  any  other  way  to  account  for  the  introduction 
of  the  words  ^'  riotous  and  tumultuous  assembly  of  per- 
sons" at  the  end  of  the  first  section.  Why  should  the 
l^islature  limit  the  remedy  for  the  loss  of  a  thrashing 
machine,  to  cases  where  it  has  been  so  destroyed,  and  give 
a  more  comprehensive  remedy  where  a  barn  or  out-house 
has  been  burnt  down.  But  whatever  doubts  mav  exist  as 
to  the  intention  of  the  legislature,  it  is  manifest  that  no 
remedy  is  given  in  this  case.  The  power  given  to  the 
justices  at  petty  sessions  is  summary,  and  therefore  to 
be  construed  strictly.  Now,  sect.  2.  requires  the  party 
grieved  to  give  notice  ^^  of  such  riotous  and  tumultuous 

(a)  4  Black.  Com.  246. 

S  O  4  assembly 
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parliament^  six  of  them  relating  to  acts  done  by  riotous     '  1825. 
and  tumultuous  assemblies;  and  the  9  G.  1.  c.22.  5. 7.«      ^    ,, 
relating  to  the  offence  in  question,  and  speaking  of  that,        agmnti 
the  expression  as  to  riotous  assemblies,  is  omitted.     It      Sombmit. 
then  proceeds :    ^^  And  whereas  great  expences  are  in- 
curred in  recovering  a  compensation  for  small  damages 
by  proceeding  under  actions  at  law,  in  compliance  with 
the  directions  of  the  said  recited  acts,  the  costs  greatly 
exceeding  in  many  instances  the  amount  of  the  damages ; 
and  whereas,  for  the  relief  of  the  inhabitants  of  se« 
vera!  cities,  &c.,  in  which  such  mischief  may  be  done 
by  riotous  and  disorderly  persons,  or  may  be  done  unlaw^ 
Jvily  and  maliciously^  it  will  be  attended  with  great  public 
benefit,  that  the  damages  not  exceeding  a  certain  amount 
shall  be  recovered  by  a  shorter  and  more  summary  pro- 
cess than  as  directed  by  the  said  recited  acts ;  be  it 
therefore  enacted,  8cc."     The  words  unlawfully  and  ma^ 
liciously  are  not  unimportant,  being  applicable  to  the        ^ 
9  G.  1 .  c.  22.,  and  not  to  the  other  statutes  recited. '  It 
is  manifest,  therefore,  from  the  preamble,  that  the  new  sta- 
tute was  intended  to  apply  to  cases  within  the  9  G.  1.  c.22. 
5.  7.,  in  the  same  manner  as  to  those  within  the  other  re- 
cited acts.     It  then  enacts,  that  where  the  damage  shall 
not  exceed  30/.  no  action  shall  be  maintained  for  or  on 
account  of  the  loss  sustained  by  the  demolishing,  &c. 
wholly  or  in  part  of  any  church,  chapel,  &c.  or  any  dwel- 
ling-house, barn,  &c.,  by  any  persons  riotously  and  tu- 
multuously  assembled ;  and  so  it  goes  through  the  several 
recited  ficts,  beginning  the  enactment  as  to  each  with 
<*  for  or  on  account  of,"  and  repeating  the  expression  as  to 
riotous  and  tumultuous  assemblies,  until  it  comes  to  the 
9  G.  1.  c.  22.,  as  to  which  it  says,  "or  for  or  on  account 

a(  the  loss,  injury,  or  damage  sustained  by  the  unlawfully 

or 
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such  riotous  assembly  haying  taken  place;"  and  it  has  1825. 
been  well  argued,  that,  accurately  speaking,  thftt  can  only 
apply  to  cases  where  there  has  been  such  an  assembly.  against 
The  consequence,  however,  of  that  construction  would  SoMusn. 
be,  to  leave  one  species  of  injury  without  any  redress, 
although  the  legislature  plainly  intended  to  provide  for 
it.  I  therefore  think  that  we  must  not  construe  the  sta- 
tute  literally,  but  that  the  notice  of  the  riotous  assembly 
must  be  taken  to  have  been  inserted  as  an  instance  only, 
and  that  the  statute  must  be  read  as  if  notice  of  the  offence 
had  been  required,  so  as  to  make  the  remedy  co-ex- 
tensive with  all  the  cases  before  mentioned.  If  that  be 
the  right  construction  as  to  the  notice,  the  same  must  be 
applicable  to  the  fourth  section,  which  gives  power  to 
the  justices  at  sessions  to  hear  and  examine  the  party 
grieved  and  his  witnesses  *^  touching  such  riotous  as- 
sembly."  That  section  mentions  the  party  grieved  ge- 
nerally, not  the  party  grieved  by  the  acts  of  a  riotous 
assembly ;  it  must,  therefore,  be  considered  as  extending 
to  the  party  grieved  by  any  of  the  offences  before  spe- 
cified in  the  act.  For  these  reasons  \  am  of  opinion, 
that  although  there  has  manifestly  been  some  mistake 
in  penning  the  statute,  yet  the  proper  construction  of  it 
is  to  make  the  second  and  fourth  sections  co- extensive 
with  the  cases  to  which  the  recited  acts  were  applicable. 
Upon  the  other  point  I  have  no  doubt  that  the  sessions 
on  the  appeal  might  hear  the  same  evidence  which  the 
statute  makes  admissible  at  the  petty  sessions. 

HoLROVD  J.  concurred. 

Rule  discharged,  {a) 

^  {a)  LUtUdale  J.  was  absent  on  the  circuit. 


Cox. 
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Secondly,  the  present  declaration  contains  a  count  upon        1825. 
a  promise  to  the  plaintiffs,  it  is  clear  that  the  bankrupt       T 
could  not  sue  upon  that  in  the  former  action,  and  evi-        agama 
dence  of  any  transactions  between  the  defendant  and 
Collier  before  his  bankruptcy  would  not  support  that 
count/ 

Hutchinson  contrk.  The  substantial  question  is,  whe- 
ther the  same  evidence  would  or  would  not  support  the 
two  actions,  otherwise  a  judgment  in  trover  could  not 
be  a  bar  to  an  action  for  money  had  and  received,  but 
that  it  may  be  so  was  decided  in  Kitcheji  v.  Campbell,  (a) 
[BayleyJ,  Can  you  contend  that  if  the  declaration  in 
the  present  action  had  contained  no  count  but  that  upon 
the  account  stated  with  the  plaintiffs,  they  could  have 
recovered  without  giving  evidence  of  something  that 
passed  after  the  bankruptcy  ?]  The  same  account  may  • 
have  been  stated  with  Collier  before,  and  the  plaintiffi 
after  the  bankruptcy,  and  the  suits  being  substantially 
the  same,  the  pendency  of  the  one  may  be  pleaded  in 
abatement  of  the  other,  Bcn/ce  v.  Douglas  (A). 

BatleyJ.  It  is  clear  that  this  plea  is  bad  with 
reference  to  the  count,  upon  the  account  stated,  which 
is  not  founded  upon  one  of  the  promises  in  the  for- 
mer action,  and  being  bad  as  to  that  it  is  bad  in 
toto.  Again,  Kinnear  v.  Tarrant  is  a  decisive  answer 
on  the  merits.  It  does  not  appear  how  far  the  action 
commenced  by  Collier  has  proceeded,  but  for  any 
thing  that  appears,  the  defendant  may  now  plead  tlie 
bankruptcy  of  the  plaintiff  in  bar  of  it.  The  judgment 
of  the  Court  in  Kinneaf  v.  Tarrant  corrected  the  former 

(a)  5  WU9. 304.  (6)  1  Camfh.  CO. 
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and  out-bouse  was  part  and  parcel,  to  hold  the  same  to        1825« 

the  plaintiff  from  the  26fh  March  inclusive  then  next^Jbr     _ 

one  year  then  next  ensuing^  and  Jvlly  to  he  complete  and        ag^wut 

HuDLESfOin. 

endedj  and  so  from  year  to  year  for  so  long  time  as  the 
defendant  and  the  plaintiff*  should  respectively  please,  at 
the  rent  or  sum  of  521,  1  Os.  payable  half-yearly,  on  the 
29th  September  and  25th  March  in  every  year.  By  virtue 
of  which  demise  the  plaintiff  on  the  24fih  March  1821, 
entered  into  and  upon  the  said  demised  tenements 
and  premises,  and  was  possessed  thereof.  And  being 
so  possessed,  before  the  25th  of  March  1824,  to  wit, 
on  the  19th  December  1823,  at,  &c.  gave  the  defend- 
ant, jFf.,  notice  that  he,  plaintiff,  would  quit  and  deliver 
up  possession  of  the  demised  tenements  so  by  him  holden 
as  aforesaid,  on  the  said  25th  day  of  March  1824>,  and 
the  defendants  in  fact  say,  that  the  plaintiff  did  not,  nor 
would  on  the  day  and  year  last  aforesaid,  quit  or  deliver 
up  possession  of  the  said  demised  tenements  and  premises 
pursuant  to  the  notice,  but  refused  so  to  do,  and  held 
over  and  continued  in  possession  of  the  demised  tene- 
ments and  premises  from  the  day  and  year  last  aforesaid, 
until  the  said  time  when,  &c.,  whereby  the  plaintiff  be- 
came  liable  to  pay  to  the  defendant  Jf.,  during  the 
time  he  so  continued  in  possession  after  the  25th  March 
1824  as  aforesaid,  the  yearly  rent  or  sum  of  105/., 
being  at  the  rate  of  double  the  rent  or  sum  which  the 
plaintiff  would  otherwise  have  paid  in  case  the  said 
notice  had  not  been  so  given.  And  because  the  sum  of 
52/.  105.  of  the  said  rent  or  sum  of  105/.  for  one  half 
year  next  before  and  ending  on  the  29th  of  September 
1824,  and  from  thence,  until,  and  at  the  said  time 
when.  See.,  was  due,  &c.,  in  arrear  from  the  plaintiff 
to  the  defendant,  /7.,  he  in  his  own  right,  well  avowed, 

and 
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tenancy  from  year  to  year,  bat  it  will  be  argued  that  the  1825. 
assent  of  the  landlord  to  tl^e  notice  to  quit  made  it  johkstoiti 
operate  as  a  present  surrender  of  the  tenant's  interest  o^«»^ 
At  the  time  when  that  notice  was  given,  the  tenant  had  a 
subsisting  term  in  the  premises,  and  then  by  the  statute 
of  frauds  that  term  could  not  be  surrendered,  except  by 
note  in  writing,  or  by  act  and  operation  of  law.  Mollet 
▼•  Brayne.  {a)  The  notice  to  quit,  imless  it  were  bind- 
ing on  the  tenant  at  the  time  when  it  was  given,  was 
no  more  than  a  proposal  on  the  part  of  the  tenant  to  quit 
at  a  given  .period,  which  the  landlord  might  or  might  not 
agree  to.  If  the  landlord  did  assent  to  it  immediately,  it 
would  then  operate  as  an  agreement  between  the  landlord 
and  tenant  that  the  latter  should  yield  up  his  interest  at  a 
given  period,  but  a  surrender  is  an  actual  yielding  up  of 
an  estate  for  life  or  year  to  him  that  hath  an  immediate 
estate  and  reversion.  It  would  be  directly  contrary  to 
the  intention  of  the  parties  to  construe  the  agreement  in 
this  case  as  a  surrender  at  the  time  when  the  notice  to 
quit  was  given ;  and  when  it  expired  the  tenant  refused 
to  yield  up  his  interest.  But  assuming  that  such  an 
agreement  might  operate  as  a  surrender,  either  at  the 
time  when  the  notice  to  quit  was  given,  or  when  it  ex- 
pired, it  would  so  operate,  not  by  act  and  operation 
of  law,  but  by  reason  of  the  agreement  of  the  parties ; 
and  the  statute  of  frauds  then  requires  that  such  a 
surrender  should  be  in  writing.  This  is  distinguish- 
able from  Thomas  v.  Cook{b)i  because,  in  that  case, 
there  was  an  actual  change  of  possession.  Besides,  the 
Court  of  Exchequer  have  decided  upon  this  very  notice 
in  Doe  demise  ofHudUston  v.  Johnstone  (c),  that  although 

(o)  9  Canqib.  104.     {b)  2JB.4;A.  119.     (c)  1  WClektnd  ▼.  Youfige,  141. 
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has  agreed  with  another  tenant.  The  statute,  therefore,  .18W. 
eonCemplates  a  case  where  a  landlord  is  pat  to  inconve-  Jobmbdvs 
nience  in  consequence  of  the  tenant's  giving  a  notice  to  MBiSSBofc 
quit,  by  which  the  tenant  had  power  to  determine  his 
lease.  Now  the  tenant  in  this  case  had  no  power  to 
determine  his  tenancy  by  the  notice  which  he  gave,  and 
that  must  have  been  known  to  the  landlord,  and,  there- 
fore, he  could  not  sustain  the  inconvenience  contem- 
plated by  the  statute.  This,  therefore,  was  not  a  case 
within  the  mischiefs  intended  to  be  remedied.  It  is 
true  that  the  enacting  words  of  the  section  are  larger 
and  sufficient  to  comprehend  the  present  case,  but  they 
must  be  construed  together  with  the  words  of  the  recital, 
end  effect  must  be  given  to  all  the  words  of  the  section: 
The  enacting  words  are  ^^  that  in  case  the  tenant  give 
notice  of  his  intention  to  quit  at  a  time  mentioned  in  the 
notice,  and  does  not  deliver  up  possession,  then  he  shall 
pay  double  rent**  Now  construing  these  words  with 
reference  to  the  mischief  to  be  remedied,  viz.,  the  incon- 
▼enience  resulting  to  landlords  in  consequence  of  tenants 
who  have  power  to  determine  their  leases  by  giving 
notice  to  quit,  refusing  to  deliver  up  possession  when 
the  landlord  has  agreed  with  another  tenant;  the  notice 
of  the  intention  to  quit,  mentioned  in  the  enacting  part, 
must  be  a  notice  by  the  giving  of  which  the  tenant  has 
power  to  determine  his  tenancy. 

There  is  no  author!^  to  shew  that  a  tenant  is  liable 
to  double  rent  where  his  tenancy  has  not  been  duly 
determined  by  a  valid  notice  to  quit.  In  Timmins  v. 
Bawlinson  (a)  it  was  decided,  that  a  lease  by  parol  was  a 

(a)  5  Burr.  1605. 
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and  if  so,  there  might  be  more  than  half  a  year's  notice ;        1825. 

and  Doe  v*  Green  la)  is  an  authority  to  shew  that  a  notice     , 

for  less  than  six  calendar  months   is  sufficient     But,        agqhM 

HoDLBSXOir. 

assuming  that  it  does  sufficiently  appear  that  less  than 
half  a  year's  notice  was  giren,  still  that  notice  having  been 
accepted  and  assented  to  by  the  landlord,  was  sufficient  to 
determine  the  tenancy  on  two  grounds ;  first,  because  the 
parties  agreed  to  consider  it  a  reasonable  notice  to  quit; 
secondly,  because  it  operated  as  a  surrender  by  operation 
of  law.     But  assuming  that  the  tenancy  was  not  deter- 
mined, still  the  tenant  having  held  over  after  having  given 
a  notice  to  quit,  the  landlord  was  entitled  to  distrain  for 
double  rent.     At  all  events  he  is  entitled  to  recover  the 
single  rent     As  to  the  first  point,  the  parol  notice  to 
quit  in  less  than  half  a  year  having  been  accepted  and 
assented  to  by  the  landlord,  is  sufficient  not  to  destroy 
die  tenant's  then  subsisting  term  for  the  current  year, 
but  to  prevent  the  commencement  of  a  new  term,  which 
otherwise  would  commence  at  the  beginning  of  the  fol- 
lowing year.     The  interest  of  the  tenant  in  the  premises 
for  the  current  year  could  only  be  determined  by  a  sur- 
render in  writing,  but  it  does  not  therefore  follow  that  a 
new  interest  for  a  second  year  may  not  be  prevented 
from  commencing,  by  a  notice  which  both  parties  have 
agreed  to  consider  reasonable.    The  nature  of  a  tenancy 
from  year  to.year  is  thus  explained  by  Lord  Mansfiddy 
in  Right  v.  Darby,  {b)     "  If  there  be  a  lease  for  a  year, 
and  by  consent  of  both  parties  the  tenant  continue  in 
possession  afterwards,  the  law  implies  a  tacit  renovation 
of  the  contract     They  are  supposed  to  have  renewed 
the  old  agreement,  which  was  to  hold  for  a  year.     But 

(a)  4  Etp.  N,  P.  C.  196.  {b)  1  T.  R.  159. 
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circumstances  should  arise.  Suppose  that  the  land-  IBM. 
lord  and  tenant  had  agreed  at  Christmas  that  the 
landlord  should  demise  to  the  tenant  for  a  quarter  of 
a  year,  and  that  the  tenant  had  accepted  that  demise, 
that  would  have  operated  as  a  surrender  of  the  former 
term.  Now  here  the  notice  given  by  the  tenant,  and 
accepted  by  the  landlord,  in  point  of  legal  effect,  oper- 
ated as  a  new  demise  from  the  landlord  to  the  tenant 
for  a  quarter  of  a  year  from  Christmas  to  Lady^day^ 
and,  consequently,  as  a  surrender  of  the  former  term. 
Thomas  v.  Code  is  expressly  in  point 

But  assuming  that  the  tenancy  was  not  determined,  still 
the  tenant  having  given  the  landlord  a  notice  to  quit,  and* 
not  having  quitted  in  pursuance  of  it,  was  liable  under  the 
Stat  11 G.  2.  c.  19.  5.18.  to  pay  double  rent;  for  here  the 
tenant  had  the  power  to  determine  the  tenancy,  he  gave 
the  notice,  and  refused  to  deliver  up  the  possession.  It 
is  a  case,  therefore^  within  the  very  words  of  the  enact- 
ing part  of  the  section,  and  this  statute  must  be  construed 
by  itself  and  not  with  reference  to  the  enactments  in  the 
statute  4  G.  2.  c.  28.  There  is  a  material  distinction 
between  the  two  statutes.  The  statute  4*  G.  2.  c.  28« 
requires  that  there  should  be  a  demand  of  possession, 
and  a  notice  in  writing  by  the  landlord.  The  statute 
11 G. 2.  C.19.  5.18.  requires  no  such  thing;  and  it  re- 
cognizes the  party  by  the  name  of  tenant,  which  the 
first  statute  does  not  The  latter  statute  also  gives  the 
landlord  a  right  to  distrain  idt  double  rent,  which  is 
a  remedy  applicable  only  to  tlie  relation  of  landlord  and 
tenant.  It  therefore  contemplates  a  continuance  of  the 
tenancy  after  the  time  when  the  notice  to  quit  has 
expired.  At  all  events,  the  defendant  is  entitled  to  the 
single  rent ;  for  it  appears  thai  the  plaintiff  continued 

3  P  4  to 
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land ;  and  that  could  not  be  put  an  end  to  by  a  parol  notice  1 895. 
to  quit  at  the  expiration  of  three  months.  The  statute 
of  frauds,  29  Car.  2.  c.  8.  s.  8.,  says,  *^  that  no  leases  or  aeavui 
estates,  or  interests  either  of  freehold  or  terms  of  years, 
or  any  uncertain  interest  in  any  lands,  tenements,  or 
hereditaments  shall  be  surrendered,  unless  it  be  by  deed 
or  note  in  writing,  or  by  act  and  operation  of  law."  It 
is  said  that  although  a  parol  notice  to  quit  at  the  end  of 
three  months  may  not  of  itself  be  sufficient  to  determine 
a  tenancy  from  year  to  year,  yet  that  such  notice  having 
been  given  by  the  tenant,  and  accepted  by  the  landlordj 
may  operate  as  a  surrender  of  the  residue  of  the  term  by 
c^ration  of  law.  And  Thomas  v.  Cook  {a)  has  been  relied 
upon  as  an  authority  in  point.  There  Thomas  had  let  a 
house  to  Cook  as  tenant  from  year  to  year ;  Cook  underlet 
to  one  Perksy  an  under-tenant,  commencing  at  Christmas 
1816,  and  at  Lady-day  1817,  distrained  upon  the  under- 
tenant for  rent  Rent  then  being  due  from  Cook  to  Tho^ 
masy  he  gave  notice  to  the  under-tenant  not  to  pay  the  rent 
to  Cook  :  and  upon  the  letter's  refusing  to  take  the  under- 
tenant's bill  for  the  amount  due,  Thomas  agreed  to  take 
it  himself  in  payment  of  the  rent  due  from  Cook  to  him, 
saying  that  he  would  not  have  anj  thing  further  to  do 
with  Cook ;  and  afterwards,  in  October  1817,  TJiomas 
himself  distrained  the  goods  of  Perks  for  rent  in  arrear. 
Now  in  that  case  there  was  not  only  a  declaration  by 
the  original  landlord  that  he  would  no  longer  consider 
Cook  as  his  tenant,  but  there  was  an  acceptance  by  him 
of  another  person  as  his  tenant,  and  that  acceptance 
was  assented  to  by  Cook.  The  original  tenant  was  not 
only  willing  to  yield  up  his  interest  in  the  premises,  but 

(a)  3  p.  4^  ^.119. 

the 
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notice  to  quit,  it  would  not  have  been  such  an  accept* 
ance  of  that  notice  to  quit  by  the  landlord  as  would  have 
operated  as  a  surrender  of  the  tenant's  interest.  The 
notice  given  by  the  tenant  being  one  which  the  landlord 
might  treat  as  a  nullity,  it  would  continue  inoperative 
until  the  landlord  assented  to  it.  When  that  assent  was 
given,  the  effect  of  it  would  be  to  make  the  notice  to  quit 
operate  as  an  agreement  between  the  parties  that  the 
tenant  should  yield  up  his  interest  at  the  time  mentioned 
in  the  notice.  Assuming  that  the  assent  by  the  landlord 
to  such  a  notice  may  make  it  operate  as  a  surrender  of 
the  tenant's  interest,  (upon  which  I  give  no  opinion^)  it 
must  operate  as  an  actual  surrender,  by  reason  of  the 
agreement  of  the  parties,  and  not  as  a  surrender  by 
operation  of  law.  But  the  statute  of  frauds  requires  that 
such  a  surrender  should  be  by  note  in  writing.  I  think, 
therefore,  that  if  the  landlord  was  willing  and  intended 
to  accept  this  notice  to  quit,  he  ought,  in  order  to  have 
made  it  binding  on  himself  and  on  the  tenant,  to  have 
expressed  that  assent  in  writing.  Not  having  bound 
himself  by  an  assent  in  writing  to  treat  it  as  such,  I 
think  the  tenant  was  not  bound  to  quit  at  the  time 
specified  in  this  notice,  so  as  to  entitle  the  landlord  to 
maintain  an  ejectment 

Then  the  question  is,  whether,  although  the  notice  be 
not  binding  so  as  to  entitle  the  landlord  to  bring  eject- 
ment, it  is  so  far  binding  on  the  tenant  as  to  make  him 
liable  to  pay  the  double  rent  under  the  statute  1 1  G.  2. 
f.  19.  5.18.  I  am  of  opinion  that  that  statute  was  in- 
tended to  give  the  landlord  a  remedy  for  double  rent  in 
those  cases  only  where  the  tenant  has  given  a  notice 
binding  upon  him  to  quit  at  the  expiration  of  the  time 
specified  in  the  notice,  and  upon  which  the  landlord 

might 
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the  tenant  shall  give  the  notice  contemplated  in  the  pre«        1825* 
amble,  viz.,  such  a  notice  as  the  tenant  has  power  to     ^ 

^  jommowt 

give  in  order  to  determine  the  tenancy,  and  so  as  to        agamn 

HuDutfToir. 
make  it  binding  on  the  landlord  to  accept  possession  of 

the  premises.     If  that  were  not  so,  the  consequence 

would  be,  that  if  a  tenant  having   twenty-one  years 

by  lease,  gave  notice  that  he  would  quit  at  the  end 

of  the  first  year  of  the  term,  he  would  be  liable  to 

pay  double  rent  from  that  period,  although  the  land« 

lord  could  not,  in  contemplation  of  law,  be  injured  by 

receiving  a  notice  which  he  was  not  bound  to  act  upon* 

It  is  supposed  that  the  case  of  Timminsv*Scnvlins(m{a\ 

has  established  that  a   notice  to  quit,  given  less  than 

half  a  year  before  the  expiration  of  the  time  mentioned 

in  such  notice,  is  sufficient  to  entitle  a  landlord  to  main** 

tain  an  action  for  double  rent,  but  such  a  conclusidn  is 

not  fairly  to  be  deduced  from  that  case.     There  the 

lease  was  not  alleged  to  be  fi'om  year  to  year,  but  for 

one  year  only,  and  if  that  be  so,  then  the  tenant  was 

bound  to  quit  at  the  end  of  that  year,  without  any  notice 

whatever.     The  only  case  which  raises  any  degree  of 

doubt  upon  the  question  is  that  oi Shirley  \.  Newman»{b) 

In  that  case  Lord  Ketiyon  seems  to  have  thought  that  an 

agreement  by  the  landlord  to  accept  less  than  half  a 

year's  notice  was  sufficient  to  put  an  end  to  the  te« 

nancy;    but  the  question  upon  the  statute  of  frauds 

was  not  presented  to  hb  attention.    There  is  also  this 

essential  difference  between   that  case  and   this,   that 

there  the   tenant   had   actually   quitted  possession   of 

the  premises.      Upon  the  whole,   therefore,  I  am  of 

opinion  that  the  interest  of  the  tenant  not  having  been 

(a)  Z  Burr.  1603.  '    (6)  1  E^  S6& 
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Ibe  expiration  of  the  time  meBtioned  in  the  notice  to  quit  1 8S8, 
I  tihink  be  may,  under  the  avowry,  recover  any  part  of  . 
the  double  rent  which  is  doe  to  him  under  the  statute^  <«a<^ 
but  that  he  cannot  recover  any  part  of  the  single  rent 
which  is  due  to  him  under  a  contract.  I  think  also 
that  the  notice  to  quit  ra^itioned  in  the  pleadings  must 
be  taken  to  be  a  notice  for  less  than  half  a  year,  and 
that  it  was  not,  therefore,  sufficient  to  determine  a 
tenancy  from  year  to  yean  The  notice  not  having  been 
given  so  much  as  half  a  year  before  the  expiraticm 
of  the  current  year,  at  the  time  when  it  was  given 
another  interest  had  vested  in  the  tenant  to  continue 
for  the  remainder  of  that  and  the  whole  of  the  fol- 
lowing year.  This  notice  was  not  binding,  therefore, 
on  the  landlord  or  tenant,  so  as  to  enable  the  former  to 
maintain  ejectment.  If  an  actual  surrender  ef  the 
tenant^s  interest  were  necessary  in  order  to  detemune 
the  tenancy,  it  is  perfectly  clear  that  such  a  surrender 
must  be  in  writing.  I  am  of  opinion  that  there  was  not 
in  this  case  any  surrender  by  operation  of  law,  because 
the  tenant  never  yielded  up  the  possession  of  the  pre- 
mises to  the  landlord,  or  to  any  person  on  his  behalf  I^ 
besides  an  agreement  between  the  landlord  and  tenant, 
that  the  interest  of  the  latter  shonld  be  yielded  up  to  the 
former  at  a  particular  period,  there  had  also  been  an  ac» 
tual  yielding  up  of  the*  possession  to  another  person,  the 
law  in  that  case  might  have  worked  a  surroider.  But 
then  it  would  work  such  a  surrender,  not  by  reason  of  the 
agreement  of  the  parties  alone,  but  by  reason  of  that 
agreement  coupled  with  the  change  of  possession.  In 
Thomas  v.  Cook  {a)  the  tenant  had  yielded  up  possession 

(a)  aB.tJ.n9. 

of 
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Bloxam  and  Warrington,  Assignees  of  Saxby, 
a  Bankrupt,  against  Sanders  and  Others. 

TROVER  to  recover  the  value  of  a  quantity  of  hops  -'•j*  hopmer- 

JL  a  .^  1       chttat,  on  seve. 

from  the  defendants.     At  the  trial  before  Abbott  C.J.  ral  days  in 
at  the  London  sittings,  after  last  Trinity  term,  the  jury  to  /?.,  by  con- 
found a  verdict  for  the  plaintiffs,  damages  3000/.,  sub-  p^cels  of  hops, 
ject  to  the  opinion  of  this  Court  upon  the  following  ^gre  weighed 

^ggg  •  and  an  account 

,  of  the  wf  ights, 

The  plaintiffs  were  assignees  of  .7.  12.  Saxbi/y  a  bank-  together  with 

^  **         ^  samples,  <Jeli- 

rupt  under   a   commission    of   bankrupt    duly   issued  vered  to  the 

veBdee.     The 

agamst  him   on  ^the  5th  January^  ISSl*.     The  act  of  usu^i  time  of 
bankruptcy  was  committed  on*  the  I  si  November  lS2Sy  the  trade  was 
the  banki*upt  having  on  that  day  surrendered  himself  to  ^JJi^IJ  sub- 
prison,  where  he  lay  more  than  two  months.     The  de-  ^^^^Me^  ^^ 
fendants  were  hop  factors  and  merchants  in  the  borough  *['**  "**'  P'y  ^^ 

^    ^  °      the  hops  at  the 

of  SoutJrwark.     Previous  to  his  bankruptcy  the  bank-  «««•!  time, 

whereupon  A» 

rupt  had  been  a  dealer  in  hops,  and  on  the  7th,  16th,  gave  notice 

that  unless  they 

and    CSd   August  purchased  from   the   defendants  the  were  paid  for 
hops  (among  others)  for  which  this  action  was  brought,  day  thej  would 
Bought  notes  were  delivered   in   the  following  form:  boMwerenot* 
"  Mr.  John  Robert  Saxby,  of  Sanders,  Parkes,  and  Co.  2!  re^°wid"a 
"  T.  M,  Simmons,  eight  iwckets  at  1555.     8th  August  part,  with  the 

'       ^        '  °  consent  of  J7., 

1 823."    Part  of  the  hops  were  weighed,  and  an  account  of  who  afterwards 

became  bank- 

the  weights  was  delivered  to  Saxby  by  the  defendants,  mpt,  and  then 
The   samples   were  given   to  the  bankrupt,  and  bills  sidue  of  the 
of  parcels  were  also  delivered  to  him  in  which  he  was  thelssentof  ^. 

or  his  assignees. 
Account  sales  of  the  bops  so  sold  were  delivered  to  2?.|  in  which  he  was  diarged  warehouse 
rent  fr;>m  t^^e  30th  of  AiigutU  Thi  assi^ees  of  B,  demanded  the  hops  of  ^.  and  tendered 
the  warehouse  rent  charges,  &c. ;  and  A.  having  rffused  to  deliver  them,  brought  trover. 
The  jury  found  th/«t  defendant  had  not  rescinded  the  contract  of  sale :  Held,  that  the  asMgneet 
were  not  entitled  to  ma  nta  n  trover  to  reco  er  the  value  of  tlie  hops,  inasmuch  as  in  order  to 
maintain  that  act  on,  the  p  rty  mut  have  not  only  a  right  of  property  but  a  right  of  possession, 
and  that  although  a  vendee  of  goods  arqu  res  a  right  of  property  by  the  contract  of  sale,  yet 
he  does  not  acquire  a  right  of  possession  to  the  goods  until  he  pays  or  tenders  the  price. 

Vol,  IV.  S  Q  made 
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stated  to  be  sold  for  Saxby^  and  he  was  charged  1825. 
warehouse  rent  from  the  80th  of  ,Augusti  and  also  ^  J" 
fCommission  on  the  sales.  Besides  the  hops  purchased  agnintt 
from  the  defendants,  the  bankrupt  placed  in  their  ware- 
house nineteen  pockets  of  hops  for  sale  by  them  (as 
factors),  of  which  fifteen  pockets  were  sold  on  and  after 
the  1 3th  of  January  1824«  of  the  value  of  77/.  195.  Sd^ 
und  of  which  four  remained  in  their  warehouse  at  the 
time  of  the  trial,  which  four  were  of  the  value  of  14^ 
jand  there  were  also  unsold  of  the  hops  purchased  front 
<}efendants  seven  bags,  fifly-six  pockets,  of  the  value  of 
S51/.  1 3s.  Sd.  There  was  a  demand  by  plain ti£E>  of  these 
hops,  and  a  tender  of  warehouse  rent  and  charges,  anfl 
ia  refusal  on  the  part  of  the  defendants  to  deliver  them, 
before  action  brought.  The  jury  found  that  the  de-  . 
^dants  did  not  rescind  the  sales  miade  by  them  to  the 
bankrupt.  This  case  was  argued  at  the  sittings  before 
last  term,  by 

Exxttis  for  the  plaintiffs.  The  assignees  are  entitleA 
to  recover  the  full  value  of  ail  the  hops.  As  to  the 
nineteen  pockets  which  were  the  property  of  the  bank- 
rupt, and  which  the  defendants  held  as  factors,  there  is 
<io  prcionce  for  saying  that  the  assignees  are  not  en* 
titled  to  recover  the  full  value  of  them.  As  to  the 
remainder,  t^ey  «were  sold  by  the  defendants  to  the 
4)ankrupt  upon  credit,  to  be  paid  for  according  to  the 
usage  of  the  trade,  on  the  second  Saturday  after  the 
sale.  The  property  in  the  goods  vested  by  the  sale 
immediately  in  the  bankrupt  In  ComyrCs  Digest^  tit. 
Agreement^  B.  S.,  it  is  laid  down,  ^'  If  a  man  agree  for 
goods  at  such  a  price,  the  bargain  shall  be  void  if  the 
money  be  not  paid  immediately.     For  in  every  bargaia. 

S  Q  2  payment 
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[^Baylei/  J.    If  parol   evidence  of  the   usage  was   ad-         1825. 
missible,  why  were  not  the  declarations  of  the  bankrupt       _ 
admissible  to  shew  that  the  hops  were  not  to  be  taken         agamH 
away  until  paid  for?]     The   rule   as  to  giving  parol 
evidence  of  the  usage  of  trade  does  not  apply  to  that, 
but  assuming  that  the  defendant  once  had  a  lien,  it  arose 
by  special  agreement,  and  was  destroyed  by  the  sale; 
he  is  therefore  liable  to  account  to  the  assignees,  Parry 
V.  Dawson  (a),  Sweet  v.  Pym{b).    [^LittledaleJ.  In  Lang-' 
fort  V.  Tiler {c)   Holt  C.J.  says,  "  that  after   earnest 
given  the  vendor  cannot  sell  the  goods  to  another  with- 
out a  default  in  the  vendee ;  and  therefore  if  the  vendee 
does  not  come  and  pay  and  take  the  goods,  the  vendor 
ought  to  go  and  request  him ;  and  then  if  he  does  not 
come  and  pay  and  take  away  the  goods  in  convenient 
time,  the  agreement  is  dissolved,  and  he'is  at  liberty  to 
sell  them  to  any  other  person.'']     Here  the  jury  have 
found  that  the  contract  was  not  rescinded,  the  defend- 
ants therefore  had  at  most  but  a  strict  lien ;  and  having 
wrongfully  sold  the  goods,  they  are  liable  to  pay  the 
full  value  in  this  action,  and  must  treat  the  price  as  a 
debt  due  from  the  bankrupt.     [This  point  was  elabo- 
rately argued,  but  the  Court  pronounced  no  opinion 
upon  it     M^Combie  v.  Davies  ((/),  Solly  v.  Rathbone  {e\ 
and  Graham  v.  Dyster  {/)  were  cited.] 

Abraham  contrk.  It  must  be  admitted  that  the  plain- 
tiffs are  entitled  to  recover  the  value  of  the  nineteen 
pockets  of  hops  which  the  defendants  had  in  their  pos- 

^  (a)  SJnar.  710.  (6)  1  Eatt.A, 

(c)  1  Salk.  1 13.  '  (rf)  7  East,  7. 

(e)  3  J/,  j-5.  S98.  (/)  6M.4rS.  I. 

S  Q  S  session 
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didly  admitted  upon  the  argument,  and  was  clear  beyond  1825. 
all  doubt,  that  the  defendants  were  not  warranted  in  I 
applying  the  proceeds  of  the  fifteen  pockets  to  the  pur-  againa 
pose  to  which  they  attempted  to  apply  them,  and  that 
they  had  no  legal  ground  for  withholding  the  four 
pockets ;  and,  therefore^  to  the  extent  of  these  nineteen 
pockets,  the  value  of  which  is  91/.  195.  5d.f  we  think  it 
clear  that  the  plaintiiFs  are  entitled  to  recover.  The 
other  quantities  were  hops  Saxby  had  bargained  to  buy 
of  the  defendants  on  different  days  in  August  1823,  and 
for  which  defendants  had  delivered  bought  notes  to 
Saxby.  The  bought  note^  were  in  this  form :  ^^  Mr. 
J",  jK.  Saxby,  of  Sanders^  ParJces^  and  Co.,  T.  M.  Sim-' 
mondsj  eight  pockets  at  1555.,  8th  August  1823."  Part 
of  the  hops  were  weighed,  and  an  account  delivered  to 
Saxln/  of  the  weights,  and  samples  were  given  to  Saxby^ 
and  invoices  delivered.  The  bought  notes  were  silent 
88  to  the  time  for  delivering  the  hops,  and  also  as  to  the 
time  for  paying  for  them,  but  the  usual  time  for  paying 
for  hops  was  proved  to  be  the  second  Saturday  after  the 
purchase.  It  was  also  proved  that  Saxby  had  said  that 
the  hops  were  to  remain  with  the  defendants  till  they 
were  paid  for ;  but  as  the  admissibility  of  such  evidence 
was  questioned,  and  in  our  view  of  the  case  it  is  un- 
necessary to  decide  that  pointy  I  only  mention  it  to  dis- 
miss it.  (The  learned  Judge  then  stated  the  other  facts 
set  out  in  the  special  case,  and  then  proceeded  as  follows.) 
Under  these  circumstances  the  question  is,  whether  in 
respect  of  these  hops  the  plaintiffs  are  entitled  to  re- 
cover. It  was  urged,  on  the  part  of  the  plaintiffi,  that 
the  sale  of  these  hops  vested  the  property  in  them  in 
Saxby :   that  the  hops  were  to-be  considered  as  sold 

3  Q  4  upon 
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the  credit  expires  will  destroy  his  right  of  possession,  if  '  1825. 
he  has  not  before  that  time  obtained  actual  possession,  "  ^ 
and  put  hiro  in  the  same  situation  ns  if  there  had  been        a^pAnM 

Sakdbm. 

no  bargain  for  credit,  it  is  not  now  necessary  to  enquire, 
because  this  is  a  case  of  insolvency,  and  in  case  of  in- 
solvency the  point  seems  to  be  perfectly  clear,  Hanson 
y.  Meyer  {a).  If  the  seller  has  dispatched  the  goods  to 
the  buyer,  and  insolvency  occurs,  he  has  a  right  in 
virtue  of  his  original  ownership  to  stop  them  in  transitu. 
Mason  v.  Lickbarram  (i),  Ellis  v.  Hunt  {c\  Hodgson  v. 
Loy  (rf),  Inglis  and  others  v.  Usherwood  {e\  Bohtlingk  v. 
Inglis{f).  Why  ?  Because  the  property  is  vested  in  the 
buyer,  so  as  to  subject  him  to  the  risk  of  any  accident; 
but  he  has  npt  an  indefeasible  right  to  the  possession, 
and  his  insolvency,  without  payment  of  the  price,  defeats 
that  right  And  if  this  be  the  case  after  he  has  dispatched 
the  goods,  and  whilst  they  are  in  transitu,  k  fortiori,  is 
it  when  he  has  never  parted  with  the  goods,  and  when 
no  transitus  has  begun.  The  buyer,  or  those  who  stand 
in  his  place,  may  still  obtain  the  right  of  possession  if 
they  will  pay  or  tender  the  price,  or  they  may  still  act 
upon  their  right  of  property  if  any  thing  unwarrantable 
is  done  to  that  right.  If,  for  instance,  the  original 
vendor  sell  when  he  ought  not,  they  may  bring  a  special 
action  against  him  for  the  injury  they  sustain  by  such 
wrongful  sale,  and  recover  damages  to  the  extent  of 
that  injury ;  but  they  can  maintain  no  action  in  which 
right  of  property  and  right  of  possession  are  bpth  re- 
quisite, unless  they  have  both  those  rights,  Gordon  v. 

(a)  6  Eatt,  614.  (Jb)  1  B.  BU  957. 

(c)  3  r.  R.  464.  (d)  7  T.  21.  44a 

(«)  lEasifSlS.  (J)  3Emtt,5Sl. 

Harper. 
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Bloxam  and  Another,  Aswgnees  of  Saxbt, 

against  Morlby. 

TTHIS  was  also  an  action  of  trover  brougfat  by  the 
same  plaintiffs  to  recover  the  value  of  other  hops 
sold  by  the  defendants  to  the  plainti£&  under  circum- 
stances nearly  similar  to  those  in  the  last  case,  which 
it  is  unnecessary  to  set  out,  as  they  are  sufficiently 
stated  by  the  learned  Judge  who  delivered  the  opinion 
of  the  Court.  The  case  was  argued  by  Evans  far  the 
plaintiff,  and  Abraham  for  the  defendant,  and  Ae 
arguments  urged  were  substantially  the  same  as  in  the 
last  case. 

Cur*  adv.  vuU. 

Bayley  J.  now  delivered 'the  judgment  of  the  Court. 
This  was  also  an  action  of  trover  for  hops,  which  were 
the  subject  of  sale  from  the  defendant  to  Saxby,  and  the 
only  distinctions  between  this  case,  and  that  of  Bloxam 
V.  Saunders  are  these,  that  the  bought  notes  here  im- 
ported that  the  hops  were  sold  at  certain  credits  (a), 
that  the  defendant  received  TOO/,  in  part  payment  of  the 
price,  that  some  of  the  hops  were  in  the  defendant's 
possession,  and  some  in  the  warehouses  of  other  per- 
sons, in  the  defendant's  name,  and  that  the  defendant 
sold  them,  some  on  the  day  the  act  of  bankruptcy  was 

(a)  The  first  contract  was  made  on  the  19tii  Augustt  and  the  bopi  were 
to  be  paid,  one  half  bj  easb  on  Ibe  80th  AnguH,  and  tbi  alber  balf  on 

the  6th  September. 

committed, 
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sons,  they  stand  substantially  upon  the  same  footing.   We        1 893. 
are,  therefore,  of  opinion  that  in  this  case  the  defendant       ^ 
is  entitled  to  the  postea.  agamsi 

M0&LBT« 


Judgment  for  the  defendant. 


% 


The  King  against  The  Inhabitants  of  North 

Curry. 


TJPON  an  appeal  by  F.  Siuckey^  R.  Bagshotj  and  T.  Sereial  put. . 

^^  nen  of  a  firm 

W*  Bagshot  against  a  rate  made  for  the  relief  of  the  carried  on  a 
poor  of  the  parish  of  North  Curry  in  the  county  of  businen  ia  the 
Somerset^  the  sessions  amended  the  rate  by  striking  out  bT^eamofa 
the  sum  of  16/.  IS^.  4d.  assessed  on  the  appellants  in  oACTtervanta 
respect  of  their  stock  in  trade  in  the  said  parish,  subject  jf'^JIS!?**^  ^" 
to  the  opinion  of  this  Court  on  the  foUowinc  case:  boiwepartoftbe 

^  premises  where 

The  appellants  were  partners  in  trade,  all  residing  in  the  business 

,  was  carried  bn, 

the  parish  of  Langport,  and  carried  on  a  considerable  but  no  one  of  Um 

partners  resided 

branch  of  their  business  in  coals,  culm,  deals,  and  salt  in  that  parish : 
in  North  Curn/j  by  means  of  a  foreman  and  other  ser-  ^^  n<^  ^^^^^ 
vants.     The  foreman  and  his  family  resided  there  in  a  Ue/onhe^pow 
house  on  part  of  the  premises  on  which  the  trade  was  !"  *****  ^"4* 

r  XT  m  respect  of 

carried  on,  belonging  to  the  appellants,  for  which  they  ''^**^^*'* 
were  assessed  as  proprietors  and  occupiers  in  the  rate 
appealed  against  at  1/.  25.,  and  they  were  also  assessed 
for  stock  in  trade  16/.  135.  4fd.  Neither  of  the  appel- 
lants ever  slept  in  the  parish  of  North  Curty^  but  they 
came  there  for  the  purpose  of  inspecting  the  foreman's 
accounts,  and  to  see  how  the  business  was  going  on. 
On  such  occasions  the  acting  partner  used  a  small  par* 
lour  in  the  foreman's  house  as  a  counting  room,  which 
the  foreman  in  the  absence  of  the  appellants  used  when 

he 
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looking  to  the  language  of  the  act  per  se,  the  appellants 
come  within  the  definition  of  inhabitants  given  by  Lord 
Coke,  2  Inst.  702.,  <^  Habitatio  dicitur  ab  habendo,  quia 
qui  propriis  manibus  et  sumptibus  possidet  et  habet  ibi 
habitare  dicilur;"  and  he  says,  that  inhabitants  is  the 
largest  word  of  the  kind.  And  in  tlie  Attomejf'^Qeneral 
V.  Parker  {a)^  Lord  Hardwicke  says,  that  it  includes 
housekeepers,  though  not  rated  to  the  poor,  and  also 
persons  who  are  not  housekeepers,  as,  for  instance,  such 
who  have  gained  a  settlement,  and  by  that  means  be- 
come inhabitants.  But,  thirdly,  construing  this  word 
by  analogy  to  the  construction  put  upon  it  in  other  cases 
where  the  law  has  imposed  a  burden  upon  inhabitants  eo 
nomine,  it  must  be  taken  to  include  the  present  appellants. 
(They  then  i*eferred  to  the  statute  of  bridges,  2  Inst.  702^ 
J^ej/^s  case  (i),  and  Mayor  of  Colchester  v.  Goodwin  (c).) 
In  Rex  V.  Poynder{d)  it  was  held  that  the  partners 
of  a  firm  who  had  a  dwelling  hpuse  in  a  particular  parish* 
in  which  none  of  them  resided,  were  householders  withia 
the  43  Eliz.  c,  2^  and  liable  to  sei^ve  the  office  of  over> 
seer.  So  persons  under  similar  circumstances  are  liable 
to  take  a  parish  apprentice,  although  the  statute  oS  Elisip 
enacts,  that  no  person  shall  be  bound  to  receive  a  parish 
apprentice,  unless  he  be  an  inidbitant  and  occupier  im 
the  parish  where  such  child  lives,  Rex  v.  C3app(e)f  Hew 
V.  Barwkk  {/).  In  Rex  v.  Tunstead{g\  Lord  Kenyom 
considered  the  word  inhabitanty  as  used  in  that  statute, 
to  be  synonymous  with  occupier,  and  not  to  be  confined 
to  resiants*  This  statute  is  to  be  consti^ned  in  the  same 
mode  as  other  legislative  enactments  made  ia  pari  mar 


18SS. 


Tbe  Knf» 


Tht  tilUiiMI* 

anit«f 
Noun  Coien 


(a)  ZAlk.  5T7. 
(c)  1  Carter,  1 19. 
(#)  3  r.  R,  107. 
{g)  3  T,  R.  52S. 


ib)  5C6.66* 

(d)  1 17.  4- C  176. 

(/)  7  r.  A  96. 


teria.   • 
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of  profit  was  an  incorporeal  hereditament,  viz.,  tolls.        1825« 

JRex  V.  Adlarddoes  not  apply,  because  there  the  question 

was,  whether  the  defendant  was  liable  to  serve  the  office        against 

Hie  Inbalnt- 

of  constable,  which  is  a  persona],  and  not  a  pecuniary  antiof 
service.  But  assuming  that  the  word  inhabitants  in  this 
statute  means  resiants  only,  the  statute  imposes  the  tax 
upon  inhabitants,  parsons,  vicars,  and  others.  Some 
effect  must  be  given  to  the  latter  word :  and  giving  it  a 
reasonable  effect,  it  may  be  construed  to  mean  another 
person,  not  residing,  but  having  ability  within  the  parish, 
and  if  so,  then  the  appellants  in  the  court  below  were 
properly  rated. 

Bayley  J.  If  the  question  raised  in  this  case  were 
res  integra,  the  argument  addressed  to  us  would  deserve 
great  consideration.  But  there  have  been  cases  in  which 
it  has  been  held'  that  a  party  (not  being  a  parson  or 
vicar)  to  be  rateable  to  the  relief  of  the  poor  miist  either 
be  an  inhabitant  or  occupier  of  lands  within  the  parish ; 
and  I  need  hardly  observe,  that  in  this  branch  of  the 
law  certainty  is  very  desirable.  •  If  the  appellants  in  this 
case  were  liable  to  be  rated,  it  must  be  because  they 
come  within  the  description  of  the  persons  upon  whom 
the  liability  is  imposed  by  the  statute  43  Eliz.  c.  2. 
That  statute  enacts  that  competent  sums  shall  be 
raised  by  taxation  of  ^^  every  inhabitant,  parson,  vicar, 
and  otlievj  and  of  every  occupier  of  lands,  &c.  in  the 
said  parish,  to  be  gathered  out  of  the  same  parish,  ac- 
cording to  the  ability  of  the  same  parish/'  It  has  been 
insisted  in  this  case  that  Sluckey  and  his  partners  are 
persons  liable  to  be  rated  either  as  inhabitants  or  as 
persons  coming  within  the  meaning  of  the  words  **  and 
other."    In  the  numerous  caseS}  however}  which  have 

Vol.  IV.  3  R  come 


IN  THK  giimi  YsAK  OF  GEOEOB  IV.  9S9 


mei  BB  desertptive  of  ihe  persons  to  he  iaxcdp  vii.       MS& 
*^  #yery  inhabitant,  parson,  vicar,  and  otiur^  and  avery 
peppier  of  lands."     In  Me^  y.  Niekolscm  (a)  tha  Ckmrt 


Hie  Kjya 


lbs  InbeWt- 

wf^e  of  opinion  that  the  word  inhobitard  was  not  to  be       WBmwi 


taken  in  the  extensive  sense  whidi  bad  been  applied  to 
it  in  the  construction  of  the  statute  of  bridges,  but  is  a 
oonSned  sense,  as  deseriptire  only  of  a  resident  vi^kta 
the  parish.  Ia  Blane  J,  said  thai  the  word  inhtiHaM 
was  used  as  well  as  occupiers^  and  that  he  conaidensd 
tliat  by  the  former  was  meant  a  person  who  was  resident 
in  the  place,  for  one  might  occupy  without  being  re^ 
dent,  and  the  statute  meant  to  include  both.  It  is  also 
slated  in  Nolan*s  Poor  LawSf  Sd'  edit  p.  7S.,  thai  pcrw 
spnal  property  cannot  be  rated  unless  the  proprietor 
reside  in  the  parish*  Then  the  question  is,  what  is  the 
ipeaning  of  the  word  '^  resides^*  I  take  it  tJiuit  that  word, 
where  there  is  nothing  to  shew  that  it  is  used  in  a  flMNra 
eaitensiye  sense,  deuoten  tba  plaoe.wfaere  an  ladividHal 
eats,  drinks,  and  sleeps,  or  where  his  fiunily  or  tm 
serxrants  eat,  drink,  and  sleep ;  and  if  that  be  so,  there  ia 
no  ground  for  saying  ^at  Siuekey  or  hia  partners  had  a 
residence  in  the  place  in  question.  I  think  that,  ao« 
cording  to  the  former  deeisiiHis,  the  word  inhabitant^  m 
the  4fSElix.  c,Q,  must  be  confined  to  resiants;  and, 
therefore,  inasmuch  as  the  appellants  were  not  restants 
within  the  parish,  they  were  not  liaUe  to  be  rated  ia 
Mspect  of  their  personal  pn^rty. 

HoLROTO  J.     It  seems  to  me  that,  consistently  widi 
the  construction'  put  upoQ  the  words  of  the  statute  of 
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occupier  of  real  property  in  order  to  make  him  rate-        1825. 

able;  and  Baylcij  J.  says :  "  In  a  statute  which. mentions        — — 

The  Knro 

inhabitant  as  well  as  occupier^  inhabitant   must  mean        agnhut 

Tbm  Inhabit- 

residenty  otherwise  it  would  mean  the  same  as  occupier."  uiuof 
In  Williams  v.  Jones  (a),  it  was  held,  on  the  same  grounds, 
*  that  a  non-resident  proprietor  was  not  rateable  for  tolls  of 
a  ferry.  The  construction  which  ^it  is  contended  ought  to 
be  put  upon  the  words  "  and  other,"  would  have  applied 
to  those  cases  as  well  as  to  this;  and  if  that  be  the  right 

■ 

construction  those  cases  have  been  improperly  decided. 
I  think  that  according  to  the  construction  already  put 
upon  this  statute,  the  words  "  and  other"  in  this  clause 
of  the  statute  must  mean  "  and  other  inhabitants  ;"  and 
that  being  so,  then,  for  tlie  reasons  already  given, 
Stuckey  and  his  partners  were  not  rateable. 

Order  of  sessions  confirmed.  (6) 

to)   12ra«/,34G. 

(6)    Tlie  King  v.  Fr7/er  and  Olhen,  —  Upon  an  appeal   by  WUHam 
Frijery  J  Gossct  and  Uohert  Pack^  against  a  rate  made  on  the  8th  of  May  ^ 

1824,  for  the  relief  of  the  poor  of  the  parish  of  St.  Jamest  in  the  town  and 
county  of  Pooler  whereby  they  were  assessed  for  certain  ships  mentioned 
in  the  rate  for  exports  and  imports  (yearly  value  3500/.)  10^  lOi. ;  coo- 
per stock  (yearly  average  501.}  S^.,  the  sessions  for  the  town  and  county 
of  Poole  confirmed  the  rate,  subject  to  the  opinion  of  this  Court,  on  a  case 
which  stated  that  Fryer,  Gosse,  and  Pack  were  in  partnership  together  as 
merchants,  and  were  interested  in  equal  thirds  in  the  partnership  stock 
and  effects,  and  the  vessels  belonging  thereto.  The  partnership  business 
was  carried  on  at  Poole  and  at  Nettfouwiland.  At  Poole  they  had  a 
countinghouse  and  storehouses,  and  a  clerk  used  the  countinghouse  and 
kept  the  key,  but  did  not  sleep  there.  Mr.  Fryer  also  carried  on  the 
business  of  a  banker  with  third  persons  in  the  parish  of  Wimbome  Mintter, 
tax  miles  from  Poole,  and  his  dwelling-house  was  at  Wimbome.  The 
banking  partnership  had  also  a  countinghouse  and  some  other  rooms,  and 
a  stable  in  Poolt,  and  n  clerk  of  the  banking  partnership  lived  on  those 
premises.  The  furniture  in  the  rooms  belonged  to  him,  but  the  furniture 
in  the  countinghouse  belonged  to  the  banking  6rm.  !None  of  the  part- 
ners in  the  banking  firm  resided  in  Poole*     Pack,  one  of  the  partner^ .  i|i 
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the  said  company  had  due  notice.  And  that  in  and  by  ISS5. 
the  said  act  it  was  enacted,  that  all  the  costs,  charges, 
and  expences  attending  the  applying  for,  obtaining,  and  ag^nti 
passing  that  act,  should  be  paid  and  discharged  out  of  Gas  Uifit  Co. 
the  monies  to  be  subscribed  by  virtue  of  that  ftct,  in 
preference  to  all  other  payments  whatsoever.  Avef- 
ment,  that  divers  large  sums  of  money,  amounting,  in 
the  whole,  to  10,000/.,'  became  ftnd  were  subscribed  by 
virtue  of  the  act,  and  came  Into  the  hands  of  the  said 
company,  and  thereupon  it  became  the  duty  of  the  com- 
pany to  pay,  and  they  becaipe  liable  to  pay,  and  ought 
to  have  paid  to  the  plaintiffs  the  said  costs,  charges,  and 
expences  of  the  plaintiffs  attending  the  applying  for, 
obtaining,  and  passing  of  the  act,  from  and  out  of  th<( 
money  so  subscribed  by  virtue  of  the  dct,  in  preference 
to  all  other  payments  whatsoever,  and  being  so  liable, 
the  said  company  then  and  there  agreed  to  pay  the  same 
to  the  plaintiffs,  when  they,  the  company,  should  be 
thereunto  afterwards  requested,  whereby  and  by  reason 
of  the  premises,  and  by  virtue  of  the  said  act,  and  of  the 
said  sum  of  600/.  being  and  remaining  wholly  unpaid[ 
and  unsatisfied,  an  action  accrued  to  the  plaintiffs  to  de- 
mand and  have  of  and  from  the  said  company  the  said 
sum  of  600/.,  parcel  of  the  said  sum  above  demanded. 
Other  counts  stated  that  the  company  were  indebted 
to  the  plaintiffs  for  work  and  labour  in  soliciting, 
procuring,  and  obtaining  the  act;  for  money  paid, 
laid  out,  and  expended ;  and  upon  an  account  stated. 
General  demurrer  and  joinder. 

Bussell  in  support  of  the  demurrer.  All  the  counts, 
except  the  first,  are  founded  upon  simple  contract.  Now 
it  is  a  general  proposition  that  a  corporation  can  do  no 
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in  debt  generally  for  the  carriage  of  goods,  and  the  use  1825* 
and  hire  of  ships,  and  give  the  deed  in  evidence  to  ascer-  xilioh 
tain  the  amount,  but  must  declare  upon  the  deed.  Se-  j^^y^^ 
condly,  as  to  the  special  count  a  contract  is  there  stated^  ®«» I'W**  ^^ 
and  the  count  is  founded  upon  that  contract,  and,  there- 
fore, the  contract  cannot  be  rejected  as  surplusage. 
In  an  action  founded  upon  a  tort,  it  is  sufficient  if  part 
only  of  the  allegation  is  proved;  provided  what  is 
proved  affords  a  ground  for  maintaining  the  action, 
Iticketis  v.  Salwey  (a) ;  but  it  is  otherwise  as  to  actions 
founded  upon  contract.  But  assuming  .that  the  allega- 
tion that  the  defendants  contracted  could  be  rejected, 
and  that  the  action  might  be  taken  to  be  founded  upon  a 
statutory  duty,  then  the  form  of  the  action  should  have 
been  case,  and  not  debt  For  the  cause  of  action  is 
that  the  defendants  have  neglected  to  comply  with  the 
provisions  of  the  statute  to  the  prejudice  of  the  plaintiffi. 
It  is  true  that  where  a  penal  statute  does  not  prescribe  any 
form  of  recovery  for  the  party  grieved,  debt  may  be  main- 
tained, but  that  is  where  the  statute  prohibits  the  doing 
of  an  act  under  a  certain  penalty  in  numero  to  be  paid 
to  the  party  grieved.  Thus  under  the  stat  2  &  S  Ed.  6. 
c.  IS.  debt  may  be  maintained  for  the  value  of  the  tithes 
not  duly  set  forth,  but  that  statute  enacts  "  that  no  per- 
son shall  take  or  carry  away  the  tithes  therein  mentioned 
before  he  hath  set  forth  the  tithe  or  agreed  for  the  same, 
under  the  pain  or  forfeiture  of  treble  the  value  of  the  tithes  so 
carried  axcay J'  There  are  other  cases  in  which  the  statute 
expressly  gives  an  action  of  debt,  as  the  statute  1  JRic.  2. 
c.  12.  for  an  escape  out  of  execution,  or  the  statute  4  G.  2. 
r.  28.  5. 1.  against  a  tenant  for  double  value  for  not  quit- 

(a)  2£.  j-^.  36a 

ting 


o 

tuUst  be  presumed  upod  general  demurrer  Chat  th^  CM-^       lAH. 
trict  was  by  deed.  -s— » 

Batlet  J.  It  is  not  neceaisary  to  decide  in  thid  edM  0tA  JJ^  Q04 
wbether  a  corporation  may  or  may  not  be  liable  on  il 
aintiple  contract.  That  question  is  not  raised  by  this 
demurrer  as  far  as  it  applies  to  the  first  count  of  the 
declaration.  That  count  states  that  the  plaintiffs  Were 
employed  to  obtain  the  act  of  parliament ;  that  they  did 
obcain  it;  that  thar  costs  amounted  to  a  cettahl  auiiii^  at 
HthvAk  the  defelidaiits  had  notke ;  add  dint  b^  the;  Act  it 
was  enacted  thai  the  costs  attending  the  obtaining  th^ 
act  should  be  paid  out  of  the  first  money  subscribed  by 
virtue  of  the  act^  in  preference  to  all  other  paymeAtt 
whatsopeyer.  It  then  states  that  money  wits  § obseribed 
by  virtue  of  the  act;  that  it  came  into  the  handd  of  the 
company,  and  that  it  became  their  duty  to  pay  the  tdiiA 
to  the  plaintiffs,  and  that  they  did  not  pay<  Now  inhere 
an  act  of  parliament  casts  upon  a  party  an  obligation  to 
pay  a  specific  sum  of  money  to  particular  persons, 
the  law  then  enables  those  persons  to  maintain  an  action 
^debt  It  is  said  that  the  action  should  liave  been  ttii^i 
and  not  debt ;  and  that  on  the  8  jlnney  e.  14.  Case  is  the 
proper  form  of  action  against  the  sheriff  for  removing 
gooda  without  levying  a  year*s  rent.  That  statute  di* 
rects  that  the  party  at  whose  suit  the  exeeution  is  sued 
dnt  shall,  before  the  removal  of  the  goods  from  the  pt^ 
mises,  pay  the  rent  to  the  landlord ;  and  the  sheriff  ia 
empowered  to  levy  and  pay  to  the  plaintiff  the  tiioney  sO 
due  for  the  rent,  as  well  as  the  execution  money.  Th^ 
^ect  of  the  enactment  was  that  no  goods  shbuld  be 
Removed  off  the  premises  until  the  rent  was  secured  tn  UMr 
landlord.    The  doty  cast  upon  the  sheriff  by  thit  iM  of 
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upon  general  demurrer  that  there  was  such  a  deed.  1825. 
The  consequence  is,  that  there  must  be  judgment  for  Titaon 
the  plaintiffs.  ^  '^' 

^  The  Warwick 

Oat  Light  Co. 

HoLROYD  J.  I  think  that  all  the  counts  may  be  sup- 
ported. The  first  count  states  all  the  facts  necessary  to 
constitute  a  debt.  It  does  indeed  contain  an  allegation 
that  the  defendants  agreed  to  pay  the  money,  but,  in- 
dependently of  that  allegation,  the  other  facts  stated  in 
that  count  are  sufficient  to  shew  that  the  defendants  were 
under  a  legal  obligation  to  pay  the  money  to  the  plain-^ 
tiffs.  That  allegation,  therefore,  may  be  rejected  as 
surplusage.  In  actions  against  the  sheriff  under  the 
Stat.  8  Anncy  c.  14.  for  removing  goods  without  levying  a 
year's  rent,  the  sheriff  after  notice  from  the  landlord  - 
that  a  year's  rent  is  due,  becomes  a  tort  feasor  by  re- 
moving the  goods,  and  liable  in  damages  to  the  landlord 
for  the  consequence  of  that  wrongful  act  But  here  the 
act  of  parliament  directed  that  the  costs  of  obtaining  the 
bill  should  be  paid  out  of  the  first  monies  subscribed 
under  the  act.  When  the  money  so  subscribed  came  to 
the  possession  of  the  company,  they  became  by  law  liable 
to  pay  those  costs ;  and  the  amount  of  them  was  money 
which  the  defendants  owed  to,  and  unjustly  detained  from  • 
the  plaintiffs.  So  under  the  stat.  28  Eliz.  c.  4.  which 
says  that  the  sheriff  shall  take  for  his  fees  no  more  than 
1 2  pence  for  every  201.  under  100/.,  and  6d.  for  ^very  20t 
above  100/.,  the  sheriff  may  maintain  debt  for  his  fees, 
Com.  Dig.y  Debt,  (A  1.).  As  to  the  common  counts  I 
am  also  of  opinion  that  if  a  corporation  cannot  comract 
but  by  deed,  we  may  upon  general  demurrer  infer  that 
there  was  a  deed. 

Judgment  for  the  plaintifi; 
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why.it  is  granted,  shews  it  to  be  necessary  that  the  de-        182$, 
fendant  after  he  i^ceives  it  should  have  some  tiiDe  al*   _    „ 
Ipwed  him  to  plead.     But  in  this  case  the  Coqrt  having       omkuf 
discharged  the  rule  with  cost^^  it  is  clear  that  the  motion 
should  never  have  been  made,  and  the  defendant  ought 
not  to  be  allowed  to  prpfit  by  his  own  wrongs     The  rul^ 
ni^i  which  stayed  the  proceedings,  meant  only  to  stay 
the  adverse  proceedings  of  the  plaintiff,  and  not  tp  di&r 
pense  with  the  defendant's  own  proceeding  to  put  in 
bail  so  as  to  secure  himself-     At  all  events  th^  defendant 
should  have  put  in  his  b^il  immediately  upop  the  rulq 
b^iqg  dischargedn  whereas  the  rple  was  di^^b^rg^  pq 
the  21st,  and  the  assignment  of  the  bail  bo^d  W4$  takeil 
on  the  2^d,  on  the  evening  of  which  day  notice  of  bail 
was  given. 

Comt/n  in  support  of  ihe  rule,  'the  rule  nisi  stayed 
proceedings  until  that  rule  was  disposed  of,  and  it  is  the 
invariable  rule  that  a  party  staying  proceedings  has  as 
much  time  after  the  rule  is  discharged,  as  he  had  when 
it  was  obtained.  If  the  rule  nisi  was  improperly  ob- 
tained, the  defendant  was  sufficiently  punished  by  its 
being  discharged  with  costs.  The  defendant  could  not 
tell  until  the  rul^  w^s  di^harg^^  whether  lie  was  bound 
to  put  in  bail  or  not  It  was  only  reasonable  that  he 
should  have  until  the  22d  to  put  in  his  bail.  The  bill 
of  particulars  is  an  instance  which  proves  the  general 
rule  that  the  party  ought  to  have  the  same  time  after  as 
before. 

Bayley  J.  It  seems  to  me  that  the  defendant,  whose 
rule  nisi  was  discharged  with  costs,  ought  not  to  be, 
with  respect  to  tim^  in  a  better  oonditioo  by  reosaa  of 
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his  own  rule,  improperly  obtained.  In  nu 
the  payment  of  the  costs  of  the  rule  nu 
againtt  sufficient  compensation  to  the  plaintiff  for 
time.  The  staying  of  proceedings  applies 
adverse  proceedings  of  the  plaintifi^  and  no: 
ceediags  of  the  defendant  for  his  own  securi 
that  the  defendant,  if  he  did  not  put  in  bail 
rule,  ought  at  all  events  to  have  put  it  in  imiqe 
the  rule  being  discharged.  But  as  there  is 
of  a  real  defence  upon  the  merits,  it  seems 
that  the  proceedings  upon  the  assignment 
bond  should  be  stayed  upon  payment  of  all 
those  proceedings  and  ot  the  motion. 

HoLRoTD  J.  aoncurred. 

Rule  afaaolute  on  tt 
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ACTION  ON  THE  CASE. 

1.  A  plamtiff  ii  bound  to  accept 
frnm  a  defendant  in  custodjr  under 
a  ca.  Ba.  the  debt  and  costs  when 
tendered  in  satisraction  of  his  debt, 
and  to  sign  an  authority  to  the 
sheriff  to  discharge  the  defendant 
out  of  custodv.  And  an  action 
on  the  case  will  lie  against  a  pjaiu' 
tiff  for  having  maliciously  refused 
GO  to  do ;  and  the  refusal  to  sign 
the  discharge  is  sufficient  primft 
facie  evidence  of  malice  in  the  ab- 
sence of  circumstances  to  rebut 
the  presumption.  Crozer  v.  Pilling 
and  Moore,  E.  6  G.  4.  26 

2.  Cose  against  three  defendants, 
proprietors  of  a  stage-coach.  The 
declarution  stated  that  the  defend* 
anis  so  carelessly  m'anaged  their 
coach  and  horses,  that  the  coach 
ran  against  the  plaintiff  and  broke 
bis  leg.  It  appeared  in  evidence 
that  one  of  the  defendants  was 
driving  at  the  time  when  the  ac- 
cident, happened,  and. the  jurv 
found  that  it  happened  through  his  j 
negligent  driving :  Held,  that  the 
plaintiffmightmaintaincdte  against 
all  the  proprietors,  although  he , 
might  perhaps  have  been  entitled 
to  bring  trespass  against  the  one  | 
that  drove  the  coach,  Moretonv., 
Hardem  and  two  others,  E.  6G.i. 
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3.  Case  for  an  injury  done  to  plun- 
tiff's  reversionary  intereit  in  Imai, 
by  cutting  and  carryiDg  away 
branches  of  trees  growing  tbere< 
Second  count  in  trover  for  the 
wood  carried  away.  It  appeared 
in  evidence  that  the  land  wu  let 
by  the  plaintiff  to  the  occupier 
under  a  written  agreement :  Held, 
that  in  order  to  support  the  fint 
count  the  plaintiff  waa  bound  to 
produce  it. 

The  plaintiff  proved  that  the 
defendant  carried  away  lome 
branches  of  the  trees,  but  gave 
no  evidence  of  the  value  :  Heldt 
that  he  was  entitled  to  nominal 
damages  on  the  count  in  trover. 
Colterill  v.  Hobby,  T.6G.*. 

Page  465 
AGREEMENT. 
See  Covenant,  3. 

An  attorney,  town  clerk,  and  clerk 
of  the  peace  for  the  borough  of 
L,.  in  the  county  of  Z..,  upon  the 
dissolution  of  a  partnership  which 
had  existed  between  him  and  two 
other  persons,  entered  into  an 
agreement  to  pay  to  one  of  them 
(C.D.)  a  certain  sum  of  money, 
and  to  use  his  endeavours  to  pro- 
cure for  him  one-fourth  of  the 
prosecutions  arising  in  the  town 
clerk's  office.  In  an  action  by 
C.i).  on  this  agreement^  it  ap- 
3  S  peared 
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haring    decided    the    case,    this 
court  refused  a  mandamus. 

Qusre,  if  the  sessions  ought  to 
have  adjourned  instead  of  quash- 
ing the  order.  The  Kin^  v.  The 
Justices  of  Monmouthshire^  M. 
6  G.  4.  Page  846 

ARBITRAMENT. 

Where  two  parties  entered  into  an 
agreement  (not  under  seal,)  to 
refer  a  dispute  to  the  arbitration 
of  C  S.,  and  bound  themselves 
mutually  in  a  penalty  "  for  the 
true  and  faithful  observance  and 
performance"  of  the  award  to  be 
made  by  C.  S.  .•  Held,  that  the  pe- 
nalty was  incurred  by  a  revocation 
of  the  submission.  IVarburton  v. 
Stof-Ty  E.6G.4f.  103 

ARREST. 

A>  arrested  B.  on  an  affidavit  of 
debt  for  money  paid  to  his  use,- 
but  did  not  declare  until  ruled  to 
do  so,  and  soon  afterwards  dis- 
continued the  action,  and  paid  the 
costs:  Held,  that  this  was  suffi- 
cient prim^  facie  evidence  of  ma- 
lice, and  the  absence  of  probable 
cause  to  support  an  action  for  a 
malicious  arrest.  Nicholson  v. 
Coghilly  E.6G.^.  21 

ASSAULT  AND  BATTERY. 

See  Trespass. 

ASSUMPSIT. 

1.  A.  being  seised  of  an  ancient 
mill,  together  with  a  stream  of 
water,  diverted  out  of  a  river,  and 
flowing  from  thence  unto  her  mill, 
and  B.  being  possessed  of  other 
mills,  together  with  a  stream  of 
water  diverted  out  of  the  same 
river,  above  the  stream  of  A,y  by 
means  of  a  head  wear,  and  flowing 
from  thence  through  the  lands  of 
A.  down  to  B.s  mills,  as  appur- 

•  tenant  to  the  same :  B.  erected 
upon  other  lands,  below  the  lands 
of  A»y  and  near  the  said  water- 
course, two  other  mills,  whereby 
it  becoming    necessary  for  him 


{B.)  to  have  a  larger  supply  of 
water,  he  widened  and  deepened 
his  watercourse  in  the  soil  of  A.f 
and  raised  and  heightened  the 
head  wear,  and  thereby  diverted 
the  greatest  part  of  the  water  into 
the  watercourse  for  the  use  of  his 
mills,  so  that  the  water  was  pre- 
vented from  flowing  down  to  the 
mill  of  ^.  so  copiously  as  it  had 
formerly  done,  and  thereby  A.'a 
mill  became  of  no  use.  A.  having 
recovered  damages  in  one  action 
against  B,  on  this  account,  and 
having  afterwards  brought  a  se- 
cond action  for  subsequent  da- 
mages, in  order  to  prevent  all 
further  disputes  B.  agreed  to  take 
a  grant  from  A*  of  the  use  and 
benefit  of  the  watercourse  so  wi- 
dened and  deepened,  and  of  the 
liberty  of  diverting  the  water  out 
of  the  river.  By  lease  reciting 
these  facts  A.,  in  consideration  of 
1500/.  paid  by  B.,  demised  to  B. 
the  use  of  the  watercourse  so  wi- 
dened and  deepened  as  aforesaid* 
and  the  free  liberty  of  diverting  so 
much  of  the  water  of  the  river 
into  and  along  the  watercourse  as 
should  be  necessary  for  the  use  of 
^.'s  mills,  habendum  for  the  use 
of  ninety. nine  years,  if  three  per- 
sons therein  named  should  so  long 
live,  at  an  annual  rent.  Soon 
sfler  the  execution  of  this  deed, 
A, 'a  mill  was  destroyed.  J?.,  or 
those  claiming  under  him,  con- 
tinued to  enjoy  the  watercourse 
and  the  use  of  the  water  during 
the  term,  and  paid  the  rent.  The 
lease  having  determined  by  the 
death  of  the  last  surviving  cestui 
qui  vie,  the  person  claiming  under 
the  grantee  continued  to  enjoy 
the  watercourse  in  the  manner 
described  in  the  grant,  and  paid 
rent  for  it.  The  reversion  in  the 
lands,  upon  which  A»*s  mill  for- 
merly stood,  having  vested  in  C.^ 
it  was  held  that  the  latter  might 
maintain  indebitatus  assumpsit  for 
the  use  and  occupation  of  the  wa- 
3  S'  2  tercourse 
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ISH.  and  payable  to  her  testator, 
and  for  money  had,  &c.  The 
defendant  on  being  applied  to  for 
payment  of  interest,  stated  that  he 
wouhl  bring  her  some  on  the  fol- 
lowing Sunday:  Held,  that  al- 
though this  was  aa  admission  that 
something  was  due,  ttill,  as  it  did 
not  appear  what  the  nature  of  the 
debt  was,  or  that  it  was  due  to  the 
plaintiff  as  executrix,  or  in  her 
own  right,  or  that  it  was  one  for 
which  assumpsit  would  lie,  the 
plaintiff  was  not  entitled  to  re- 
cover even  nominal  damages,  and 
a  nonsuit  was  entered.  Green, 
Executrix  of  Z).  Boaz  v.  Davies, 
E.  6  G.  4.  Page  235 

7.  Where  a  declaration  in  assumpsit 
alleged,  that  in  consideration  that 
plaintiff  would  retain  and  employ 
defendants  to  lay  out  a  sum  of 
money  in  the  purchase  of  an  an- 
nuity, they  undertook  to  do  their 
duty  in  the  premises;  that  plain- 
tiff did  retain  and  employ  them, 
but  defendants  did  not  do  their 
duty,  but  on  the  contrary  took  an 
insufficient  security  for  the  pay- 
ment of  the  annuity,  whereby 
plaintiff  lost  the  money:  Held,  on 
motion  in  arrest  of  judgment,  that 
the  count  was  bad,  inasmuch  as  it 
did  not  state  that  any  reward  was 
to  be  paid  to  the  defendants,  or 
that  they  were  employed  in  any 
particular  character,  so  as  to  make 
them  responsible  for  taking  a  bad 
security,  althoueh  not  guilty  of 
negligence  or  dishonesty- 
'  Other  counts  alleged  that  the 
defendants  at  the  time  when  they 
lent  the  money,  knew  that  the  se- 
curity was  insufficient,  but  did  not 
allege  that  the  plaintiff  had  sus- 
tained any  damage. 

Semble,  that  on  that  ground 
those  counts  were  also  bad. 
DartnaU  v.  Hoxvard  and  Another ^ 
T.  6  G.  4.  S45 

6.  A  judgment  obtained  in  one  of 
the  superior  courts  in  Ireland^ 
since  tne  union,  is  not  a  record  in 


England,  and  assumpsit  is  main- 
tainable upon  such  a  judgment.^ 
Harris  v.  SaunderSf  T»  6  G.  4. 

Pa^e  411 

9.  Where  in  assumpsit  plaintiff  de- 
clared, that  he  had  bargained  and 
agreed  with  one «/.  E.  for  the  pur- 
chase of  certain  freehold  houses 
at  a  certain  price,  and  defendant, 
in  consideration  that  plaintiff  would 
sell  and  give  up  to  him  (defendant) 
the  said  bargain,  and  suffer  him  to 
become  the  purchaser  of  the 
houses,  defendant  promised  to  pay 
40/.,  and  averred  that  plaintiff  did 
give  up  the  bargain  to  defendant, 
and  suffered  him  to  become  the 
purchaser,  and  that  defendant  did 
accordingly  become  thepurchaser, 
and  take  the  said  bargam,  and  ob- 
tain a  conveyance  from  «/.  E.  on 
the  terms  aforesaid,  but  that  de- 
fendant had  not  paid  the  40/. : 
Held,  afler  verdict  for  the  plain- 
tiff, that  it  must  then  be  pre- 
sumed that  the  bargain  between 
plaintiff  and  «/.  E.  was  in  writing ; 
and  that  the  giving  up  of  that 
contract  to  defendant  was  a  suffi- 
cient consideration  for  his  pro- 
mise. Price  V.  Seaman^  (in  error) 
T.  6  G.  4.  525 

10.  Assumpsit  for  goods  sold  and 
delivered.  Plea,  that  the  goods 
sold  and  delivered  to  defendant 
by  ^.,  the  factor  and  agent  of 
plaintiff,  with  the  privity  of 
plaintiff,  at  and  for  .the  goods  of 
A,f  and  that  the  defendant  did  not 
know  that  the  goods  were  not  the 
property  of  ^. ;  that  at  the  tune 
of  the  sale  and  delivery.  A*  was, 
and  still  is  indebted  to  defendant 
in  more  than  the  value  of  the 
goods,  and  that  defendant  is  ready 
and  willing  to  set  off  and  allow 
to  plaintiff  the  value  of  the  goods, 
out  of  the  monies  so  due  and  ow- 
ing from  A. :  Held  on  special  de- 
murrer that  the  plea  was  good. 
Carr  v.  Hinchliffef  T.  6  G.  4. 

547 
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then  proceeded  to  Calcutta^  where 
he  relinquished  the  command.  A. 
became  bankrupt,  and  did  not 
complete  the  purchase  of  the  ship, 
nor  pay  the  residue  of  the  pur- 
chase money :  Held,  first,  that  an 
executory  contract  for  the  sale  of 
a  ship  was  wiihin  v  the  statute 
34- G.  3.  r.  68.  *.15.,  and  there- 
fore that  the  contract  for  the  sale 
of  the  ship  was  void  for  want  of 
an  indorsement  of  the  agreement 
on  the  certificate  of  registry. 

Held,  secondly,  in  assumpsit  by 
the  assignees  of  A,  against  2?., 
that  the  true  principle  of  taking 
the  account  between  the  parties 
was  to  charge  the  assignees  for 
the  sum  for  which  the  ship  might 
have  been  let  or  chartered  for 
such  a  voyage,  with  such  expen- 
diture (if  any)  as  properly  be- 
longed to  the  freighter  of  the 
ship,  and  such  further  expence 
and  loss  (if  any)  as  B,  had  been 
put  to  by  the  misconduct  of  ^.in 
the  management  of  the  ship,  and 
to  allow  to  the  assignees  of  A.  the 
sums  received  by  B,  in  respect  of 
the  transaction.  Mortimer  and 
Othersy  Assignees  q/'  Merriman,  a 
Bankrupt,  v.  Fleemingj  E,  6  G.  4. 

Page  120 

2.  By  power  of  attorney  the  colonel 
oi^  a   regiment  appointed   A.  B, 

.  his  true  and  lawful  agent  for  him, 
and  in  his  name  to  ask,  demand, 
and  receive  from  the  paymaster- 
general  of  the  forces,  ail  such  pay 
and  allowances  as  might  become 
due  and  payable  unto  him,  the 
colonel,  the  commissioned  officers, 
non-commissioned  officers,  and 
privates  of  the  regiment.  A,  B. 
having  received  a  sum  of  money 
from  the  paymaster-general  under 
this  authority,  afterwards  became 
bankrupt,  the  colonel  being  then 
indebted  to  him  for  clothing  fur- 
nished to  the  regiment:  lleld, 
that  A.  B'  must  be  taken  to  have 
received  the  money  from  the  pay- 


master-general in  his  character  of 
agent  to  the  colonel,  and  that  the 
latter  was  entitled  to  set  off,  in  an 
action  brought  by  the  assignees, 
for  a  sum  due  for  clothing,  the 
monies  received  from  the  paymas- 
ter-general by  the  agent  before 
his  bankruptcy.  Knotdes  and 
Others,  Assignees,  v.  Sir  A^Mait- 
land,  Bankrupt,  £•  6  G.  4. 

Page  173 

3.  Where  A.  bought  of  B.  goods  in 
the  East  India  Company's  ware- 
houses, and  lefl  the  warrants  in 
j^.'s  hands,  who  pledged  them, 
and  afterwards  became  bankrupt, 
whilst  the  warrants  were  in  the 
possession  of  the  pawnee  :  Held, 
that  the  goods  were  not  in  the 
possession,  order,  and  disposition 
of  B.  at  the  time  of  his  bank- 
ruptcy within  the  21«/.  1.  c.  19. 
5.11.,  and  that  they  did  not  pass 
to  the  assignees  chosen  under  a 
commission  issued  against  him. 
Greening  v.  Clark,  T.  6  G.  4.  316 

4.  The  drawer  of  a  bill  of  exchange 
became  bankrupt,  and  absconded 
before  it  was  due,  but  his  house 
remained  open  in  the  possession 
of  a  messenger  under  a  commis- 
sion of  bankruptcy  issued  against 
him  for  some  time  after  the  bill 
became  due,  and  before  that  time 
the  holder  of  the  bill  had  notice 
that  A.  and  B»  were  chosen  as- 
signees of  the  bankrupt's  estate. 
The  acceptor  also  became  bank- 
rupt before  the  bill  was  due,  and 
when  due  it  was  dishonored.  The 
holder  did  not  give  notice  of  the 
dishonor  to  the  drawer,  or  leave  it 
at  his  house,  nor  did  he  make  any 
attempt  to  give  such  notice  to  the 
assignees  of  the  drawer:  Held, 
that  the  bill  was  not  proveable 
under  the  commission  issued 
against  the  drawer.  Rhode  and 
Another  v.  Proctor  and  Another^ 
T.6G.^.  517 

5.  On  the  4th  of  June  the  plaintiff, 
in  an  action  of  assumpsit,  obtained 

8  S  4  a  ver- 
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eviction  was  tantamount   to    an 
entry  by  the  heir. 

Semble,  That  upon  the  face  of 
the  declaration  and  the  deed  set 
out  on  oyer,  (which  was  thereby 
made  part  of  the  declaration,)  the 
plaintiff  had  no  right  of  action ; 
for  the  covenant  was  to  pay  rent 
to  the  plaintiff  and  his  wife  and 
her  heirs,  and  the  plaintiff  shewed 
the  death  of  his  wife,  whereupon 
the  rent  was  payable  to  her  heir. 
Hill  V.  Sanders,  (in  error)  T* 
6  G.  4.  Page  529 

BILL  OF  EXCHAKGE. 

L  Where  the  holder  of  a  bill  of  ex- 
change, accepted  payable  at  a 
banker's,  but  not  made  payable 
"  there  only,"  did  not  present  it 
for  payment,  and  the  banker  about 
three  weeks  afterwards  failed, 
having  had  in  his  hands  during 
all  that  time  a  balance  in  favor  of 
the  acceptor  exceeding  the  amount 
of  the  bill :  Held,  that  the  latter 
was  not  discharged  by  the  omis- 
sion to  present  the  bill  for  pay- 
ment, the  acceptance  being  in  law 
a  general  acceptance.  Turner  v. 
Hayden  and  Another,  £•  6  G.  4. 

1 

2.  Where  in  an  action  by  an  indorsee 
against  the  indorser  of  a  bill  of 
exchange  dishonored  on  present- 
ment for  payment,  the  declaration 
contained  an  averment  that  the 
bill  was  accepted  by  the  drawee : 
Held,  that  this  was  unnecessary, 
and  that  the  plaintiff  need  not 
prove  it.  Tanner  v.  Bean,  T. 
6G.4.  312 

3.  Where  in  an  action  by  the  in- 
dorsee against  tlie  maker  of  a 
promissory  note  payable  with  in- 
terest on  demand,  the  plaintiff 
having  proved  that  he  gave  value 
for  it,  the  defendant  tendered  evi- 
dence of  declarations  made  by  the 
payee  when  the  note  was  in  his 
possession,  that  he  (the  payee) 


gave  no  consideration  for  it  to  the 
maker:  Held,  that  this  evidence 
was  inadmissible,  as  the  plaintiff 
could  not  be  identified  with  the 
payee,  and  the  note  could  not  be 
treated  as  over-due  at  the  time  of 
the  indorsement.  Barough  .v. 
White,  r.  6G.4.  Page  325 

4.  The  ownej  of  a  check  drawn  upon 
a  banker  for  50/.,  having  lost  it 
by  accident,  it  was  tendered  five 
days  after  the  date  to  a  shop- 
keeper in  payment  of  goods  pur- 
chased to  the  value  of  61.  \0s., 
and  he  gave  the  purchaser  the 
amount  of  the  check,  after  de- 
ducting the  value  of  the  goods 
purchased.  The  shopkeeper  the 
next  day  presented  the  check  at 
the  banker's,  and  received  the 
amount:  Held,  that  in  an  action 
brought  by  the  person  who  lost 
the  check  against  the  shopkeeper, 
to' recover  the  value  of  the  check, 
the  jury  were  properly  directed 
to  find  for  the  plaintiff  if  they 
thought  the  defendant  had  taken 
the  check  under  circumstances 
which  ought  to  have  excited  the 
suspicion  of  a  prudent  man :  Held, 
secondly,  that  the  shopkeeper 
having  taken  the  check  five  days 
after  it  was  due,  it  was  sufficient 
for  the  plaintiff  to  shew  that  he 
once  had  a  property  in  it,  without 
shewing  how  he  lost  it.  Down  v. 
HaUin^,  r.6G.4.  330 

5.  A  notice  of  dishonor  of  a  bill  of 
exchange,  must  contain  an  in- 
timation that  payment  of  the  bill 
has  been  refused  by  the  acceptor, 
and^  therefore,  a  letter  merely 
containing  a  demand  of  payment, 
was  held  not  to  be  a  sufficient 
notice.  Hartley  v.  Case,  the 
Younger,  T.  6G.4.  339 

6.  Where  a  bill  of  exchange  was 
dishonored  by  the  acceptor,  and 
due  notice  of  the  dishonor  was 

-  given  to  the  different  parties,  and 
the  indorsee  having  commenced 
actions  by   originu  against  the 

acceptor, 
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"acceptor,  and  a  prior  indorser 
afterwards  took  from  the  acceptor 
a  warrant  of  attorney  for  the  debt 
and  costs,  payable  by  instalments. 
(The  last  of  the  instalments  being 
payable  before  the  time  when  in 
the  ordinary  course  of  proceedings 
he  could  have  obtained  judgment 
against  the  acceptor) :  Held,  in 
the  action  against  the  indorser, 
that  the  taking  of  the  warrant  of 
attorney  from  the  acceptor  being 
a  matter  arising  after  the  com- 
mencement of  the  action,  it  was 
no  bar  to  the  action  generally, 
and,  therefore,  that  it  was  not 
receivable  in  evidence  under  the 
general  issue. 

Qusre,  whether  the  taking  of 
the  warrant  of  attorney  from  the 
acceptor,  was  under  the  circum- 
stances a  giving  of  time  so  as  to 
discharge  the  other  parties  to  the 
bill.    Leew.Levi/y  T.GG.i: 

Page  390 
7.  The  drawer  of  a  bill  of  exchange 
became  bankrupt  and  absconded 
before  it  was  due,  but  his  house 
remained  open  in  the  possession 
of  the  messenger,  under  a  com- 
mission of  bankruptcy  issued 
against  him,  for  some  time  after 
the  bill  became  due,  and  before 
that  time,  the  holder  of  the  bill 
had  notice  that  A,  and  B»  were 
chosen  assignees  of  the  bankrupt's 
estate.  The  acceptor  also  became 
bankrupt  before  the  bill  was  due, 
and  when  due  it  was  dishonored. 
The  holder  did  not  give  notice  of 
the  dishonor  to  the  drawer,  or 
leave  it  at  his  house,  nor  did  he 
make  any  attempt  to  give  such 
notice  to  the  assignees  of  the 
drawer:  Held,  that  the  bill  was 
not  proveable  under  the  commis- 
sion issued  against  the  drawer. 
Rhode  and  Another  v.  Proctor  and 
Another,  T.  6  G.  4.  517 

BOND. 
See  Annuity. 
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BRAWLING. 

Where  a  suit  for  brawling 
is  instituted  before  th( 
sary  of  the  bishop  of  tfa 
it  may  be  removed,  by 
request,  into  the  court  < 
Semble,  that  brawlii 
made  an  offence  by  tli 
E,  6.  c.  4.  but  was  previ 
nizable  by  the  spiriti 
Ex  parte  Williams,   T.  i 


BRIDGE. 

1.  Indictment  against  a  c 
not  repairing  a  bridge  \\ 
highway.  Plea,  that  by 
act  of  parliament  for 
this  road,  certain  trust 
directed  to  lay  out  the  t( 
by  granted  in  repairin<^  t 
and  were  impowered  to  t 
repair  bridges,  that  the  I 
question  was  erected  by 
tees  under  and  by  virtue 
act,  and  that  the  trusti 
liable  and  ought  to  repi 
plication,  that  the  tHist 
not  liable  to  repair :  H 
the  bridge  being  built  1 
purposes  in  a  public  higl 
common  law  liability  I 
attached  upon  the  inh&l 
the  county  as  soon  as  it  i 
and  that  the  plea  was  d 
sufficient  to  exonerate  tl: 
did  not  aver  that  the  tru 
funds  adequate  to  the 
the  bridge. 

Semble,  that  if  that 
been  averred  and  proved 
county  would  have  been 
liable,  and  must  have  ta 
remedy  against  the  trust 
King  V.  The  Inkabitani 
JbrdshirCy  E,  6  G*  4. 

2.  The  inhabitants  of  a  c( 
not    bound    to    widen 
bridge.      The    King   v. 
habitants  of  the  County  o 
M,  6  G.  4. 

B] 
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BROKER. 
See  PartneRi  2. 

BUILDING  ACT. 

Where  a  party  raising  a  party -wall 
bon^L  fide  intended  to  comply  with 
the  directions  of  the  building  act 
•  14  G.  3.  c.  78.  but  did  not  in  fact 
do  so,  and  injured  the  adjoining 
house,  the  owner  of  which  brought 
trespass  :  Held,  that  the  raising  of 
the  wall  was  to  be  considered  as 
done  in  pursuance  of  the  statute, 
and  that  the  defendant  was  en- 
titled to  the  protection  given  by 
the  100th  section.  Pratt  v.  HiU' 
man  and  Others^  T.  6  G.  4. 

Page  269 

CERTIORARL 

1.  Where  a  certiorari  issued  to  re- 
move a  cause  from  an  inferior 
court,  and  the  court  below  re- 
turned a  copy  of  the  record,  and 
not  the  record  itself,  this  court 
quashed  the  writ  and  return,  and 
awarded  a  procedendo.  Palmer 
and  another  v.  Forsyth  and  Bell, 
T.  6  G.  4.  401 

2.  Where  a  defendant  removes  a 
cause  from  an  inferior  court  by 
certiorari,  the  plaintiff  is  not  bound 
to  follow  the  suit,  and  the  defend- 
ant cannot  sign  judgment  of  non- 
pros for  want  of  a  declaration. 
Clerk  v.  The  Mayor^  Sfc.  of  Ber^ 
xvick,  M.  6  G.  4.  649 

CHARTER. 
See  Corporation. 

CHECK. 
See  Bill  of  Exchange,  4. 

CHRISTIAN  NAME,  INITIALS 

OF. 

See  Pleading,  50. 


CLERK  OF  THE  PEACE. 

See  Agreement. 

COAL  ACT. 
See  Pleading,  9* 

COMPOSITION,   AGREEMENT 

FOR. 

In  an  action  on  a  promissory  note 
against  a  party  who  had  indorsed 
it  for  the  accommodation  of  the 
maker,  it  appeared  that  the  plain- 
tiff, the  indorsee,  had  signed  an 
agreement  to  accept  from  the 
maker  of  the  note  5s,  in  the  pound 
in  full  of  his  demand,  on  having  a 
collateral  security  for  that  sum 
from  a  third  person.  It  further 
appeared  that  the  agent  of  the 
maker  had  represented  to  the 
plaintiff,  before  he  signed  the 
agreement,  that  the  defendant 
would  cdntinue  liable  for  the  re- 
sidue of  the  debt  secured  by  the 
note,  and  that  the  agreement  would 
be  void  unless  all  the  creditors 
signed  :  Held,  first,  that  the  exe- 
cution of  this  agreement  had  the 
effect  of  discharging  the  surety ; 
secondly,  that  the  representations 
being  as  to  the  legal  effect  of  the 
agreement,  were  immaterial,  and 
had  not  the  effect  of  avoding  it ; 
and  that  as  the  latter  of  them  gave 
to  the  agreement  a  meaning  differ- 
ent from  that  which  appeared  upon 
the  face  of  it,  parol  evidence  of 
that  representation  was  not  ad- 
missible, per  Bayley  J.  Lewis  v. 
Jones,  T.  6  G.  4.  506 

CONSTABLE. 

See  Trespass,  4. 

A  person  is  not  liable  to  serve  the 
office  of  constable  unless  he  be 
resiant  in  the  parish,  and  there- 
fore a  person  occupying  a  house, 
and  paying  all  parish  rates  in  re- 
spect of  lit  dnd  carrying  on  the 
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gesses,  and  notice  of  holding  the 
court  has  been  immemorially  given 
hy  ringing  a  certain  bell  tvithin  the 
ioum  ana  borough ;  and  that  the 
burgessesy  or  so  many  of  them  as 
choose,  have  a  right  to  attend 
tlfht  court ;  and  being  present  at- 
tending there,  have  elected,  and 
have  a  right  to  elect  at  their  dis- 
cretion, such  persons  to  be  bur- 
gesses as  they  think  fit;  that 
before  the  information,  to  wit, 
on,  &c.  notice  of  holding  the 
court  was  given  by  ringing  the 
bell,  that  the  court  was  holden, 
and  the  defendant  elected  a  bur- 
gess. Plea,  second,  set  out  a 
charter  of  JSd.  6.,  and  that  from 
the  time  of  the  charter  the  mode 
of  electing  burgesses  hath  been 
for  the  mayor,  bailifl^,  and  bur- 
gesses, being  met  and  assembled 
for  that  purpose  at  a  certain  court 
holden  in  and  for  the  town  and 
borough  before  the  mayor  and 
bailiffs,  (notice  having  been  given 
of  holding  the  said  court  by  the 
ringing  of  a  certain  bell  within 
the  town  and  borough,)  have 
elected  burgesses  at  their  dis- 
cretion ;  that  the  mayor,  bailiffs, 
and  burgesses  being  in  due  man- 
ner met  and  assembled  at  the  said 
court,  holden  before  the  mayor, 
&c,  for  the  election  of  burgesses 
(notice  having  been  given  of  hold- 
ing the  court  by  ringing  the  bell) 
elected  defendant  a  burgess.  Plea, 
third,  recited  the  charter,  and 
averred  that  it  contained  no  di- 
rection as  to  the  election  of  bur- 
gesses ;  that  the  mayor,  bailiffs, 
and  burgesses,  &c,  met  and  as- 
sembled at  a  court  holden  before 
the  mayor  and  bailiffs  for  the 
election  of  burgesses  (notice  hav- 
ing been  given  of  holding  the 
court  by  ringing  a  bell)  elected 
the  defendant  a  burgess.  Plea, 
fourth,  that  the  mayor,  bailiffs, 
and  burgesses  being  met  and  as- 
sembled for  that  purpose  at  a 
meeting  of  the  corporation  at  the 


Guildhall,  have  from  time  im- 
memorial elected  burgesses;  and 
that  notice  of  holding  such  meet- 
ing during  all  the  time  aforesaid 
hath  been  given,  and  ought  to 
have  been  given,  by  ringing  a 
certain  bell  within  the  said  town 
and  borough.  Pleas  fif\h  and 
sixth  varied  from  the  second  and 
third  only  by  substituting  **  met 
and  assembled  for  that  purpose 
at  the  GuildhaU,"  for  '<  at  a  certain 
court  holden,  &c"  Seventh  plea 
set  out  a  custom  to  hold  a  court 
b^for'e  the  mayor  and  bailiffs  every 
Monday^  and  that  the  burgesses 
for  the  time  being  <<  being  met  and 
assembled  for  that  purpose,"  at  the 
said  court,  have  elected  burgesses; 
that  on,  &c.  the  said  court  was 
holden  for  the  election  of  bur- 
gesses, and  that  the  burgesses 
*<  then  and  there  so  met  and  as- 
sembled together  as  aforesaid,*' 
elected  the  defendant.  Plea, 
eighth,  set  out  a  non-existent  bye- 
law,  providing  for  the  election  of 
burgesses  in  the  same  manner  as 
by  the  custom  set  out  in  the  first 
plea :  Held,  that  all  the  pleas  were 
bad.  The  first  six  and  last  because 
the  notice  by  the  ringing  of  the 
bell  of  holding  the  courts  or  meet- 
ings in  those  pleas  mentioned  as 
there  described,  was  not  a  reason- 
able notice  of  the  courts  or  meet- 
ings, or  of  the  purposes  for  which 
they  were  holden,  and  was  there- 
fore insufficient ;  and  the  seventh 
because  it  did  not  state  that  the 
Mondays  court  was  always  holden 
for  the  purposes  of  election  ;  and 
notice  of  the  intended  election 
was  not  stated  as  a  part  of 
the  custom,  which  was  there- 
fore unreasonable.  Secondly  be- 
cause the  defendant  did  not  in 
stating  his  election,  bring  himself 
within  the  custom.  Replication 
to  the  seventh  plea  that  the  bur- 
gesses met  and  assembled  at  the 
said  court  as  in  the  seventh  plea 
mentioned,  were  not  in  due  man« 
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held  that  the  plaintiff  was  not  en- 
titled to  costs.  Shaddicky  Admi- 
nistralrix,  v.  Bennett  M,  6  G.4. 

Page  769 

4.  Where  a  Court  of  Requests'  Act 
enables  a  defendant  to  deprive  a 
phtintifF  of  his  costs,  if  he  sues  in 
a  superior  court,  the  defendant 
must  make  his  application  for 
that  purpose  promptly,  and  where 
a  motion  to  enter  a  suggestion  to 
deprive  the  plaintiff  of  costs  might 
have  been  made  in  Easter  term, 
but,  instead  of  that,  a  negociation 
respecting  the  costs  was  then  en- 
tered into,  and  the  motion  was 
made  in  Trinity  term  :  Held,  that 
it  was  too  late.  Hippesley  v. 
Layng,  M.  6  G.  4.  865 

5.  Where  a  defendant  in  replevin 
avows  as  landlord  for  rent  in  ar- 
rear,  and  obtains  a  verdict,  he  is 
entitled  to  double  costs,  although 
the  action  be  really  and  bon4  fide 
brought  to  try  the  title  to  the 
land. 

The  true  mode  of  estimating 
the  amount  of  double  costs,  is, 
first,  to  allow  the  defendant  the 
single  costs,  including  the  ex- 
pences  of  witnesses,  counsel's 
fees,  &c,,  and  then  to  allow  him 
one-half  of  the  amount  of  the  sin- 
gle costs,  without  making  any 
deduction  on  account  of  coun- 
sels' or  court  fees,  &c.  Staniland 
V.  Ludlam,  M.  6  G.  4.  889 

COVENANT. 

1,  Where  one  of  five  tenants  in 
common  brought  covenant  on  a 
lease  for  rent,  payable  on  the  four 
most  usual  days  of  payment  in 
the  year,  and  the  breach  was  that 
on  the  24th  day  of  June  1824,  a 
large  sum  of  money,  to  wit,  the 
sum  of  21/.  15^.,  one-fifth  part  of 
the  rent  for  three  quarters  of  a 
year  of  the  term  then  elapsed, 
became  due  from  the  defendant  to 
the  plaintiff,  and  still  was  in  arrear : 


Held,  good  upon  special  demur- 
rer. Henniker  v.  Turner^  E. 
6G.4.  Page  157 

2.  A,  being  seised  in  fee  of  an  estate, 
by  lease  and  release  executed 
upon  his  marriage,  settled  the 
same  upon  himself  for  life,  re- 
mainder to  his  first  and  other  sons 
in  tail,  wi  th  a  power  to  the  tenant  for 
life,  to  grant  leases  for  years,  deter- 
minable on  three  lives.  A»  after- 
wards granted  a  lease  of  part  of 
the  estate  in  question  for  the  lives 
of  three  persons  therein  named, 
and  the  life  of  the  survivor ;  and 
there  was  a  covenant  that  the 
lessee  should  quietly  hold  and  en- 
joy the  premises  /or  and  during 
the  said  ternif  without  interruption 
of  the  lessor,  his  heirs,  or  assigns, 
or  any  other  person  claiming  any 
estate,  right,  or  interest  by,  from, 
or  under  him  or  any  of  his  ances- 
tors. The  lease  being  for  three 
lives  absolutely,  was  not  conform- 
able to  the  power  and,  became 
void  on  the  death  of  A. ;  and  his 
eldest  son  brought  an  ejectment, 
and  evicted  the  lessee,  two  of  the 
cestui  qui  vies  being  then  living  : 
Held,  that  the  eldest  son  was  a 
person  claiming  under  the  lessor 
within  the  meaning  of  the  cove- 
nant for  quiet  enjoyment :  Held, 
secondly,  that  by  the  words  during 
the  said  term  in  that  covenant  the 
parties  intended  a  term  to  con- 
tinue 80  long  as  the  cestui  que 
vies  survived,  and  not  a  term  to 
continue  only  for  the  life  of  the 
grantor.  Evans  v.  Vaughan,  J*. 
6G.4.  261 

3.  A,,  who  held  an  oflSce  for  life  in 
the  gift  of  J5.,  agreed  with  C  to 
resign,  and  to  procure  the  ap- 
pointment for  him,  and  C,  m 
consideration  thereof,  agreed  that 
A.  should  have  a  moiety  of  the 
profits.  A.  resigned,  and  through 
his  influence  C.  was  appointed, 
and  executed  a  deed  for  the  per- 
formance of  the  agreement.    The 
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COURT  OF  REQUESTS. 
See  Costs,  8. 

CUSTOM. 

In  an  action  for  a  false  reHirn  to  a 
writ  of  mandamus,  it  was  alleged 
to  be  a  custom  in  a  parish,  that 
whenever  a  certain  perpetual  cu- 
racy should  be  vacant  by  reason 
of  the  death  of  the  curate  or 
otherwise,  the  parishioners  should 
elect  a  fit  person  to  succeed  him ; 
and  that  a  vacancy  having  occur- 
red, plaintiff  was  duly  elected  by 
the  parishioners  according  to  the 
custom.  At  the  trial,  it  appeared 
that  at  a  meeting  of  the  parishion-* 
ers,  duly  convened  for  the  pur- 
pose of  such  an  election,  it  was 
decided  before  the  election  began, 
that  parishioners  who  had  not  paid 
church  rates  should  not  be  allowed 
to  vote.  In  consequence  of  this 
resolution,  several  persons  who 
had  the  legal  right  of  voting,  did 
not  tender  their  votes,  and  the 
votes  of  others  who  did  tender 
their  votes  were  rejected  on  the 
ground  that  they  had  not  paid  the 
church  rate :  Held,  that  a  party 
elected  by  a  majority  of  the  per- 
sons whose  votes  were  received  at 
this  meeting  was  not  duly  elected 
by  the  parishioners  according  to 
the  custom. 

At  the  election,  every  parishion- 
er tendering  a  vote  gave  a  card, 
containing  only  the  name  of  the 
candidate  for  whom  he  voted. 
Semble,  that  this  mode  of  election 
was  illegal.  Faulkner  v.  Elger^ 
T.  6  G.  4.  Page  449 

DAMAGES. 
See  Practice,  4. 

DATE. 
See  Deed,  2. 

DEBT. . 

See  Pleading,  SB. 
Vol.  IV. 


DEED. 
See  Stamp. 

1.  By  lease  and  re-lease  dated  1773> 
A,  J?.,  lord  of  the  manors  of  M.  H. 
and  P.  P.,  bargained  and  sold  unto 
C.  2).,  E.  F.,  and  G.  H.,  "  all  that 
messuage,  tenement,  boat-house, 
&c.,  and  also  all  that  and  those, 
the  sea' grounds,  oyster  layings, 
shores,  and  fisheries  of  him.  A*  B,^ 
commonly  called  and  known  by 
the  name  and: names  of  M.  H*  and 
P,  P.  shores  or  sea  grounds,  with 
full  and  free  liberty  to  CD.,  E.F., 
and   G.  //.,  and  their  heirs  and  < 
assigns  for  ever,  to  'fish,  dredge, 
and  lay  oysters  thereon,  and  from 
thence  to  take  and  carry  away 
the  same,  which  said  sea  grounds, 
oyster  layings,  shores  and  fisheries 
extended  from  the  south  at  low 
water  mark,  to  the  north  at^  high 
water  mark,  and  from  certain  sea 
grounds  on  the  east  to  other  sea 
grounds  on  the  west.     And  all 
which   said  sea  grounds,   oyster 
layings,     shores,    and     fisheries, 
thereby  granted,  re-leased,  &c., 
contained  in  the  whole  by  esti- 
mation 800  acres  of  land  covered 
with  water,  or  thereabouts,  as  the 
same  were  beaconed,  marked,  and 
stubbed  out.      Reservation  to  the 
grantor,  his  heirs  and  assigns,  lord 
of  the  two  manors,  of  all  manner 
of  fish  royal,  and  all  wrecks  of  the 
sea,  flotsam,  jetsam,   and    ligan 
within  the  said  manors,  and  all 
manner  of  franchises."     And  by 

I  the  tenendum,  the  grantees  were 
to  hold  the  messuage,  tenement, 
and  boat-house,  sea  grounds, 
oyster  layings,  shores,  or  fisheries, 
hereditaments,  and  premises,  with 
the  appurtenances,  of  the  grantor, 
lord  of  the  two  manors  by  such 
suit  of  court  and  other  services  as 
were,  or  of  right  ought  to  be  done 
and  performed  by  other  the  free- 
hold tenants  of  the  same  respec- 
tive manors  seised  of  estates  of 
8  T  inherit- 
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*^  Item.  I  give  and  bequeath 
unto  C.  D.  all  that  my  messuage 
and  tenement  wherein  1  now 
dwell,  with  the  garden  and  all  the 
appurtenances  thereto  belonging ; 
and  I  also  give  to  the  said  C.  D. 
all  my  household  goods  and  chat- 
tels, and  implements  of  household, 
within  doors  and  without,  all  for 
her  own  disposing,  free  will,  and 
pleasure,  immediately  after  my 
decease :"  Held,  that  C.  Z>.  took 
only  an  estate  for  life  in  the  pre- 
mises devised  to  her.  Doe  on  the 
demise  of  Ellam  v.  Westlet/y  M. 
6  G.  4.  Page  667 

DISTRESS. 

Where  a  tenant,  by  permission  of 
the  landlord,  remained  in  posses- 
sion of  part  of  a  farm  after  the 
expiration  of  the  tenancy :  Held, 
that  the  landlord  might  distrain 
on  that  part  within  six  months 
after  the  expiration  of  the  tenancy, 
the  8  Ann,  c.  14.  ss.  6  &  7.  not 
being  confined  to  tortious  holding, 
Qver  or  to  the  holding  of  ,.the 
whole  farm.  Nuitall  v.  Staunton y 
JB.  6G.4.  51 


EJECTMENT. 

1.  In  ejectment  for  premises  which 
had  been  demised  on  lease  to  one 
person  who  had  underlet  to  others, 
it  was  held  to  be  necessary  to 
serve  all  the  undertenants  with  a 
copy  of  the  declaration. 

Where  the  tenant  of  a  house 
locked  it  up  and  quitted  it,  and 
the  landlord,  three  months  after- 
wards, fixed  a  copy  of  a  declar- 
ation in  ejectment  to  the  door : 
Held,  that  the  service  was  not 
sufficient,  but  that  the  landlord 
should  have  treated  it  as  a  vacant 
possession.  Doe  on  the  demise  of 
Lord  Darlington  v,  CocU  and 
Others,  E.  60. 4.  259 

2.  Where  a  lease  contained  cove- 


nants to  keep  the  premises  in  re- 
pair, and  to  repair  within  three 
months  after  notice,  and  a  clause 
of  re-entry  for  breach  of  any  co- 
venant, and  the  premises  being 
out  of  repair,  the  landlord  gave 
a  notice  to  repair  within  three 
months :  Held,  that  this  was  a 
waiver  of  the  forfeiture  incurred 
by  breach  of  the  general  covenant 
to  keep  the  premises  in  repair, 
and  that  the  landlord  could  not 
bring  ejectment  until  after  the 
expiration  of  the  three  months. 
Doe  on  the  demise  of  Morecrofl  v. 
Meux  and  Others,  T.  6  G.  4. 

Page  606 

3.  Copyhold  lands  were  granted  to 
A,  for  the  lives  of  herself  and  B.y 
and  in  reversion  to  C.  for  other 
lives.  A.  died,  having  devised  to 
B,y  who  entered  and. kept  posses^ 
sion  for  more  than  twenty  years. 
On  his  death  C.  brought  eject- 
ment :  Held,  that  the  action  was 
barred  by  the  statute  of  limit- 
ations, for  that  C.*S  right  of  pos- 
session accrued  on  the  death  of 
A,,  inasmuch  as  there  cannot  be 
a  general  occupant  of  copyhold 
land.  Doe  on  the  several  demises 
of  Foster  and  Others  v.  Scott,  M, 
6  G.  4.  706. 

4.  Where,  m  ejectment,  a  person 
obtains  a  rule  to  defend  as  land* 
lord,  the  plaintiff  nevertheless 
may  sign  judgment  against  the 
casual  ejector,  but  may  not  take 
out  execution  without  further 
order :  Held,  that  after  verdict 
and  judgment  against  the  land-, 
lord,  execution  may  be  issued 
against  him  without  any  further 
order  of  the  court.  Doe  dem^ 
Lucy  V.  Dennett,  M.  6  G.  4.    89T 

EXACTION  OF  CURATE.. 
See  Mandamus,  1. 

ESCAPE. 

See  FiiEADiNO,  28^ 
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eviction  was  tantamount   to    an 
entry  by  the  heir. 

Semble,  That  upon  the  face  of 
the  declaration  and  the  deed  set 
out  on  oyer,  (which  was  thereby 
made  part  of  the  declaration,)  the 
plaintiff  had  no  right  of  action ; 
for  the  covenant  was  to  pay  rent 
to  the  plaintiff  and  his  wife  and 
her  heirs,  and  the  plaintiff  shewed 
the  death  of  his  wife,  whereupon 
the  rent  was  payable  to  her  heir. 
Hill  V.  Sanders,  (in  error)  T* 
6  G.  4.  Page  529 

BILL  OF  EXCHANGE. 

1.  Where  the  holder  of  a  bill  of  ex- 
change, accepted  payable  at  a 
banker's,  but  not  made  payable 
**  there  only,"  did  not  present  it 
for  payment,  and  the  banker  about 
three  weeks  afterwards  failed, 
having  had  in  his  hands  during 
all  that  time  a  balance  in  favor  of 
the  acceptor  exceeding  the  amount 
of  the  bill :  Held,  that  the  latter 
was  not  discharged  by  the  omis- 
sion to  present  the  bill  for  pay- 
ment, the  acceptance  being  in  law 
a  general  acceptance.  Turner  v. 
Hayden  and  Another,  E.  6  G.  4. 

1 

2.  Where  in  an  action  by  an  indorsee 
against  the  indorser  of  a  bill  of 
exchange  dishonored  on  present- 
ment for  payment,  the  declaration 
contained  an  averment  that  the 
bill  was  accepted  by  the  drawee : 
Held,  that  this  was  unnecessary, 
and  that  the  plaintiff  need  not 
prove  it.  Tanner  v.  Bean,  T. 
6G.4.  S12 

3.  Where  in  an  action  by  the  in- 
dorsee against  the  maker  of  a 
promissory  note  payable  with  in- 
terest on  demand,  the  plaintiff 
having  proved  that  he  gave  value 
for  it,  the  defendant  tendered  evi- 
dence of  declarations  made  by  the 
payee  when  the  note  was  in  his 
possession,  that  he  (the  payee) 


gave  no  consideration  for  it  to  the 
maker:  Held,  that  this  evidence 
was  inadmissible,  as  the  plaintiff 
could  not  be  identified  with  the 
payee,  and  the  note  could  not  be 
treated  as  over-due  at  the  time  of 
the  indorsement.  Barough  .v. 
White,  T.6G.4.  Page  325 

4.  The  ownej  of  a  check  drawn  upon 
a  banker  for  50/.,  having  lost  it 
by  accident,  it  was  tendered  five 
days  after  the  date  to  a  shop- 
keeper in  payment  of  goods  pur- 
chased to  the  value  of  6/.  10«., 
and  he  gave  the  purchaser  the 
amount  of  the  check,  after  de- 
ducting the  value  of  the  goods 
purchased.  The  shopkeeper  the 
next  day  presented  the  check  at 
the  banker's,  and  received  the 
amount:  Held,  that  in  an  action 
brought  by  the  person  who  lost 
the  check  against  the  shopkeeper, 
to' recover  the  value  of  the  check, 
the  jury  were  properly  directed 
to  nnd  for  the  plaintiff  if  they 
thought  the  defendant  had  taken 
the  check  under  circumstances 
which  ought  to  have  excited  the 
suspicion  of  a  prudent  man :  Held, 
secondly,  that  the  shopkeeper 
having  taken  the  check  five  days 
after  it  was  due,  it  was  sufficient 
for  the  plaintiff  to  shew  that  he 
once  had  a  property  in  it,  without 
shewing  how  he  lost  it.  Dotvn  v. 
Hailing,  r.6G.4.  830 

5.  A  notice  of  dishonor  of  a  bill  of 
exchange,  must  contain  an  in- 
timation that  payment  of  the  bill 
has  been  refused  by  the  acceptor, 
and|  therefore,  a  letter  merely 
containing  a  demand  of  pajrment, 
was  held  not  to  be  a  sufficient 
notice.  Hartley  v.  CasCf  the 
Younger,  T.  6  G- 4.  339 

6.  Where  a  bill  of  exchange  was 
dishonored  by  the  acceptor,  and 
due  notice  of  the  dishonor  was 

-  given  to  the  different  parties*  and 
the  indorsee  having  commenced 
actions  by   originu  against  the 

acceptor, 


BOND. 


•acceptor,  and  a  prii 
afterwards  took  from  t 
a  warrant  of  attorney  for  the  debt 
and  costs,  payable  by  instalments.  ' 
(The  last  of  the  instalments  being 
payable  before  the  time  when  in 
the  ordinary  course  of  proceedings 
he  could  have  obtained  judgment 
against  the  acceplorl :  Held,  in 
the  action  against  the  indorser, 
that  the  taking  of  the  warrant  of 
attorney  from  the  acceptor  being 
a  matter  arising  after  the  com- 
mcnceroent  of  the  action,  it  was 
no  bar  to  the  action  generally, 
and,  therefore,  that  it  was  not 
receivable  in  evidence  under  the 
general  issue. 

QuKre,  whether  the  taking  of 
the  warrant  of  attorney  from  the 
acceptor,  was  under  the  circum- 

dischargc  tne  other  parties  to  the  I 
bill.  Lee  v.  Levj/,  T.  QG.\.  I 
Pago  390  I 
7.  The  drawer  of  a  bill  of  exchange  | 
became  bankrupt  and  absconded 
before  it  was  due,  but  his  house 
remained  open  in  the  possession 
of  the  messenger,  under  a  com- 
mission of  bankruptcy  issued 
against  him,  for  some  time  at^er 
the  bill  became  due,  and  before 
that  time,  the  holder  of  the  bill 
had  notice  that  A.  and  B.  were  | 
chosen  assignees  of  the  bankrupt's  ' 
estate.  The  acceptor  also  became  I 
bankrupt  before  the  bill  was  due, 
and  when  due  it  was  dishonored,  i 
The  holder  did  not  give  notice  of 
the  dishonor  to  the  drawer,  or 
leave  it  at  his  bouse,  nor  did  he 
make  any  attempt  to  give  such 
notice  to  the  assignees  of  the 
drawer:  Held,  that  the  bill  was 
not  proveable  under  the 
sion    issued   against    thi 


indoreer  i  BRAWLING, 

'Tl\  I  Where  a  suit  for  brawliof 


BOND. 

See  Annut 


is  instituted  before  th 
sary  of  the  bishop  of  tl 
it  may  be  removed,  by 
request,  into  the  court 
Senible,  that  brawlii 
made  an  offence  by  tl 
E.  6.  c.  4^  but  was  previ 
njzable  by  the  spirit 
Ex  parte  fVUUams,   T. 

BRIDGE. 

].  Indictment  against  a  [ 
not  repairing  a  bridge  i 
highway.  Plea,  (hat  b] 
act  of  parliament  for 
this  road,  certain  tnis 
directed  to  lay  out  the  t 
by  granted  in  repairing, 
and  were  impowered  la  i 
repair  bridges,  that  the 
question  was  erected  by 
tees  under  and  by  virtu 
act,  and  that  the  trail 
liable  and  ought  to  reji 
plication,  that  the  ttus 
not  liable  to  repair:  I 
the  bridge  being  built 
purposes  in  a  public  big 
common  law  liability 
attached  upon  the  inhi 
the  county  as  soon  as  it 
and  that  ttie  plea  was  c 
sufficient  to  exonerate  tl 
did  not  aver  that  the  tn 
funds  adequate  to  the 
the  bridge. 

Semble,  that  if  that 
been  averred  and  provec 
county  would  liave  been 
liable,  and  must  have  ti 
remedy  against  the  trusi 
King  V.  The  InkabUarti 
fordshire,  E.  6  G.  +. 

Proctor  and    2.  The  inhabitants  of  a  C' 
517  I      not    bound    to    widen 
bridge.      The    King   v. 
habitants  of  the  Countu  i 

t.  I      A/.6G.4. 
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BROKER. 

See  Partner,  2. 

BUILDING  ACT. 

Where  a  party  raising  a  party-wall 
bon^  fide  intended  to  comply  with 
the  directions  of  the  building  act 
•  14  G.  3.  c.  78.  but  did  not  in  fact 
do  so,  and  injured  the  adjoining 
house,  the  owner  of  which  brought 
trespass :  Held,  that  the  raising  of 
the  wall  was  to  be  considered  as 
done  in  pursuance  of  the  statute, 
and  that  the  defendant  was  en- 
titled to  the  protection  given  by 
the  100th  section.  Pratt  v.  HilU 
man  and  Others,  T.  6  G.  4. 

Page  269 

CERTIORARL 

1.  Where  a  certiorari  issued  to  re- 
move a  cause  from  an  inferior 
court,  and  the  court  below  re- 
turned a  copy  of  the  record,  and 
not  the  record  itself,  this  court 
quashed  the  writ  and  return,  and 
awarded  a  procedendo.  Palmer 
and  another  v.  Forsyth  and  Bell, 
T.  6  G.  4.  401 

2.  Where  a  defendant  removes  a 
cause  from  an  inferior  court  by 
certiorari,  the  plaintiff  is  not  bound 
to  follow  the  suit,  and  the  defend- 
ant cannot  sign  judgment  of  non- 
pros for  want  of  a  declaration. 
Clerk  V.  The  Mai/or,  Sfc.  of  Ber- 
tvick,  M.  6  G.  4.  649 

CHARTER. 
See  Corporation. 

CHECK. 
See  Bill  of  Exchange,  4. 


CHRISTIAN  NAME,  INITIALS 

OF. 

See  Pleading,  50. 


CLERK  OF  THE  PEACE. 

See  Agreement. 

COAL  ACT. 
See  Pleading,  9. 

COMPOSITION,   AGREEMENT 

FOR. 

In  an  action  on  a  promissory  note 
against  a  party  who  had  indorsed 
it  for  the  accommodation  of  the 
maker,  it  appeared  that  the  plain- 
tiff, the  indorsee,  had  signed  an 
agreement    to    accept  from   the 
maker  of  the  note  5s.  in  the  pound 
in  full  of  his  demand,  on  having  a 
collateral  security  for  that  sum 
from  a  third  person.     It  further 
appeared  that  the  agent  of  the 
maker  had    represented    to    the 
plaintiff,    before    he    signed  the 
agreement,    that    the    defendant 
would  cdntinue  liable  for  the  re- 
sidue of  the  debt  secured  by  the 
note,  and  that  the  agreement  would 
be  void  unless  all  the  creditors 
signed :  Held,  first,  that  the  exe- 
cution of  this  agreement  had  the 
effect  of  discharging  the  surety ; 
secondly,  that  the  representations 
being  as  to  the  legal  effect  of  the 
agreement,  were  immaterial,  and 
had  not  the  effect  of  avoding  it ; 
and  that  as  the  latter  of  them  gave 
to  the  agreement  a  meaning  differ- 
ent from  that  which  appeared  upon 
the  face  of  it,  parol  evidence  of 
that  representation  was  not  ad- 
missible, per  Bayley  J.     Lewis  v. 
Jonesy  T.  6  G.  4.  506 

CONSTABLE. 

See  Trespass,  4. 

A  person  is  not  liable  to  serve  the 
office  of  constable  unless  he  be 
resiant  in  the  parish,  and  there- 
fore a  person  occupying  a  house, 
and  paying  all  parish  rates  in  re- 
spect of  it)  cUid  carrying  on  the 

trade 
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trade  of  a  printer,  frequenting  the 
house  daily  on  all  working  days, 
and  sometimes  remaining  there 
during  the  night  at  work,  but  not 
sleeping  in  the  house,  is  not  li- 
able to  serve  the  office  of  con- 
stable in  the  parish  where  the 
house  is  situate.  Rex  v.  Adlardj 
M.  6  G.  4.  Page  772 

COPYHOLD. 

Copyhold  lands  were  granted  to  A. 
ioT  the  lives  of  herself  and  B.^  and 
in  reversion  to  C.  for  other  lives. 
A.  died^  having  devised  to  i?.,  who 
entered  and  kept  possession  for 
more  than  20  years.  On  his  death 
C.  brought  ejectment :  Held,  that 
the  action  was  barred  by  the  sta- 
tute of  limitations,  for  that  C/s 
right  of  possession  accrued  on  the 
death  of  ^.,  inasmuch  as  there 
cannot  be  a  general  occupant  of 
copyhold  land.  Doe  on  the  de- 
mise of  Foster  and  Others  v.  Scotty 
M.  6  G.  4.  706 

CORPORATION. 

See  Pleading,  55, 

!•  Quo  warranto  for  usurping  the 
office  of  bailiff  of  the  borough  of 
StockbridgCy  being  an  office  of  great 
trust  and  pre-eminence  within  the 
borough,   touching  the  rule  and 
government  of  the  borough,  and 
the  election  and  return  of  bur- 
gesses to  serve  for  the  commons  in 
parliament  for  the  said  borough* 
The  defendant's  pleas  shewed  that 
he  had  been  elected  to  the  office,  | 
and  traversed  <<  that  the  office  of: 
bailiff  was  an  office  touching  the  I 
rule  and  government  of  the  bo* , 
rough."     There  were  general  re- 
plications taking  issue  upon  all  the 
facts  stated  as  inducement  to  the  | 
defendant's  traverse,  (but  they  did  i 
not  notice  the  traverse)  and  special ! 
replications  setting  up  various  cus-  j 
toms  as  to  the  election  of  bailiffs  ' 
of  the  borough.     Demurrer  and  ' 
Joinder :  Held,  that  the  defend- 


ant not  having  travc 
office  *^  was  one  of  gi 
pre-eminence  within 
touching  the  electioi 
of  burgesses  to  ser 
ment,*'  had  admitted 
and  that  for  such  an 
warranto  would  lie;  a 
that  the  general  repli 
clearly  good,  and  t: 
being  to  all  the  replic 
roent  must  be  given  fi 
Quaere,  Whether  tl 
plications  were  good. 
y.M'Kai/^  T.  6G.4. 

2.  Information  in  the 
quo  warranto  for  m 
office  of  mayor  of 
Plea,  tliat  the  defendt 
elected  according  to 
ing  charter  of  the  boi 
plication  that  there 
candidates ;  that  50 
tendered  for  the  ]osiD< 
were  improperly  rejc 
that  38  persons,  who 
unduly  elected  and  i 
burgesses,  were  receive 
for  the  defendant,  a 
majority  of  the  legal 
dered  was  in  favor  ol 
candidate.  On  demu 
that  the  replication  wi 
that  it  was  only  an  argi 
and  not  a  direct  denial 
lidity  of  the  defendant 
and  also  for  that  it  atl 
put  in  issue  the  title  oft 
(corporators  dc  facto)  y 
not  be  done  in  an  i 
against  the  elected.  7 
Hughes,  T.6G.^ 

3*  Information  for  usurpi 
fice  of  burgess  of  the  1 
M.  Plea,  first,  that 
ancient  borough,  and 
gesses  a  corporation  bj 
tion.  consisting  of  an 
number;  that  from  tii 
morial  a  court  has  froi 
time  been  holden  (amo 
-things)  for  the  elect io 
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gessesy  and  notice  of  holding  the 
court  has  been  immemorial ly  given 
hy  ringing  a  certain  hell  toithin  the 
toum  ana  borough ;  and  that  the 
burgessesy  or  so  many  of  them  as 
choose,  have  a  right  to  attend 
tlfkt  court ;  and  being  present  at- 
tending there,  have  elected,  and 
have  a  right  to  elect  at  their  dis- 
cretion, such  persons  to  be  bur- 
gesses as  they  think  fit;  that 
before  the  information,  to  wit, 
on,  &c.  notice  of  holding  the 
court  was  given  by  ringing  the 
bell,  that  the  court  was  holden, 
and  the  defendant  elected  a  bur- 
gess. Plea,  second,  set  out  a 
charter  of  Ed.  6.,  and  that  from 
the  time  of  the  charter  the  mode 
of  electing  burgesses  hath  been 
for  the  mayor,  bailiffs,  and  bur- 
gesses, being  met  and  assembled 
for  that  purpose  at  a  certain  court 
holden  in  and  for  the  town  and 
borough  before  the  mayor  and 
bailiffs,  (notice  having  been  given 
of  holding  the  said  court  by  the 
ringing  of  a  certain  bell  within 
the  town  and  borough,)  have 
elected  burgesses  at  their  dis- 
cretion ;  that  the  mayor,  bailiffs, 
and  burgesses  being  in  due  man- 
ner met  and  assembled  at  the  said 
court,  holden  before  the  mayor, 
&c.  for  the  election  of  burgesses 
(notice  having  been  given  of  hold- 
ing the  court  by  ringing  the  bell) 
elected  defendant  a  burgess.  Plea, 
third,  recited  the  charter,  and 
averred  that  it  contained  no  di- 
rection as  to  the  election  of  bur- 
gesses ;  that  the  mayor,  bailiffs, 
and  burgesses,  &c.  met  and  as- 
sembled at  a  court  holden  before 
the  mayor  and  bailiffs  for  the 
election  of  burgesses  (notice  hav- 
ing been  given  of  holding  the 
court  by  ringing  a  bell)  elected 
the  defendant  a  burgess.  Plea, 
fourth,  that  the  mayor,  bailiffs, 
and  burgesses  being  met  and  as- 
sembled for  that  purpose  at  a 
meeting  of  the  corporation  at  the 


Guildhall,  have  from  time  im- 
memorial elected  burgesses;  and 
that  notice  of  holding  such  meet- 
ing during  all  the  time  aforesaid 
hath  been  given,  and  ought  to 
have  been  given,  by  ringing  a 
certain  bell  within  the  said  town 
and  borough.  Pleas  fif\h  and 
sixth  varied  from  the  second  and 
third  only  by  substituting  *'  met 
and  assembled  for  that  purpose 
at  the  Guildhall,*'  for  "  at  a  certain 
court  holden,  &c"  Seventh  plea 
set  out  a  custom  to  hold  a  court 
before  the  mayor  and  bailiffs  every 
Monday^  and  that  the  burgesses 
for  the  time  being  "  being  met  and 
assembled  for  that  purpose,"  at  the 
said  court,  have  elected  burgesses; 
that  on,  &c.  the  said  court  was 
holden  for  the  election  of  bur- 
gesses, and  that  the  burgesses 
*'  then  and  there  so  met  and  as- 
sembled together  as  aforesaid,*' 
elected  the  defendant.  Plea, 
eighth,  set  out  a  non-existent  bye- 
law,  providing  for  the  election  of 
burgesses  in  the  same  manner  as 
by  the  custom  set  out  in  the  first 
plea :  Held,  that  all  the  pleas  were 
bad.  The  first  six  and  last  because 
the  notice  by  the  ringing  of  the 
bell  of  holding  the  courts  or  meet- 
ings in  those  pleas  mentioned  as 
there  described,  was  not  a  reason- 
able notice  of  the  courts  or  meet- 
ings, or  of  the  purposes  for  which 
they  were  holden,  and  was  there- 
fore insufficient ;  and  the  seventh 
because  it  did  not  state  that  the 
Mondays  court  was  always  holden 
for  the  purposes  of  election  ;  and 
notice  of  the  intended  election 
was  not  stated  as  a  part  of 
the  custom,  which  was  there- 
fore unreasonable.  Secondly  be- 
cause the  defendant  did  not  in 
stating  his  election,  bring  himself 
within  the  custom.  Replication 
to  the  seventh  plea  that  the  bur- 
gesses met  and  assembled  at  the 
said  court  as  in  the  seventh  plea 
mentioned,  were  Hot  in  due  man- 
ner 
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ner  met  and  assembled  for  the 
election  of  burgesses. 

General  demurrer  and  joinder, 
semble,  that  this  replication  was 
good.    The  King  v.  Hill,  T.  6  GA. 

Page  426 

4.  The  59G.  S.  c.l2.  «.17.  vests  in 
the  churchwardens  and  overseers 
of  the  poor,  in  the  nature  of  a 
body  corporate,  all  buildings,  lands, 
and  hereditaments  belonging  to 
the  parish :  Held,  that  in  order  to 
constitute  the  body  corporate, 
intended  by  the  act,  there  must 
be  two  overseers  and  a  church- 
warden or  churchwardens,  and 
that  where  there  were  two  over- 
seers appointed,  one  of  whom  was 
afterwards  appointed  (by  custom) 
sole  churchwarden,  the  act  did 
not  vest  parish  property  in  them. 
Woodcock  V.  Gibson  and  Others^ 
T.  6  G.  4.  462 

5.  A  charter  granted  by  the  crown 
to  a  corporation  cannot  be  par- 
tially accepted,  whether  it  be  a 
charter  of  creation,  or  granted  to 
a  pre-existing  corporation. 

The  power  to  make  bye-laws  is 
incident  to  the  whole  body  of 
every  corporation,  and,  therefore, 
if  a  charter  give  to  a  select  body 
power  to  make  bye-laws  touching 
certain  matters  therein  specified, 
that  does  not  take  away  from  the 
body  at  large  their  incidental 
power  to  make  bye-laws  touching 
other  matters  not  specified  in  the 
charter. 

Where  a  corporation  consisted 
of  mayor,  bailiffs,  aldermen,  and 
burgesses,  (of  whom  the  bailiffs 
and  aldermen  were  chosen  out  of 
the  burgesses,  and  formed  a  com- 
mon councii,)  and  the  charter 
gave  to  the  niuyor  and  burgesses 
power  to  elect  burgesses,  and  the 
corporation  at  large  made  a  bye- 
law  vesting  the  right  to  elect  bur- 
gesses in  the  mayor  and  common 
council:  Held,  that  the  bye-law 
was  good,  the  burgesses  at  large 


being  represented  by 
council,  inasnduch  a 
and  aldermen  who  o 
common  council  were 
amongst  the  burgess 
royd  and  Litiledale 
tiente,  Gayley  J.  Ahh 
bitante.  Rex  ▼.  W 
6C;.4. 

COSTS. 

1.  Covenant  against  exe( 
plene  administravit,  ai 
Atthetrial,  the  defend 
a  plea  puis  darrien  < 
to  which  the  plaintiff 
defendants  demurred 
cation.  Judgment  foi 
ants  on  the  demurrer; 
they  were  entitled  to  '■ 
curred  af\er  the  plea  ] 
continuance,  but  not 
of  the  whole  cause.  . 
Cross  and  Another,  R 
6G.4. 

2.  Where  notice  of  apf 
an  order  for  diverting 
was  given,  and  the  on 
filed  with  the  clerk  oi 
for  enrolment,  but  t 
who  made  it,  before 
quarter  sessions,  gave 
lant  notice  that  they 
the  order :  Held,  that  i 
at  sessions  had  no  pow 
to  the  appellant  the  co 
paring  to  try  the  ap 
King  V.  Wingy  E.  6  G. 

3.  The  sum  recovered  b 
to  be  considered  the 
which  the  action  is  bra 
the  London  Court  of 
Act,  39  &  40  G.  3.  c. 
and,  therefore,  where 
debt  (which  exceeds < 
contracted  more  than 
before  the  commencem 
action,  and  the  plaintifl 
to  a  plea  of  the  statut 
ations,  proved  a  pron 
six  years  as  to  3/.  oi 
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held  that  the  plaintiff  was  not  en- 
titled to  costs.  Shaddicky  Jdmi- 
nistratrix,  v.  Bennet,  M.  6  GA. 

Page  769 

4.  Where  a  Court  of  Requests'  Act 
enables  a  defendant  to  deprive  a 
phuntiff  of  his  costs,  if  he  sues  in 
a  superior  court,  the  defendant 
must  make  his  application  for 
that  purpose  promptly,  and  where 
a  motion  to  enter  a  suggestion  to 
deprive  the  plaintiff  of  costs  might 
have  been  made  in  Easier  term, 
but,  instead  of  that,  a  negociation 
respecting  the  costs  was  then  en- 
tered into,  and  the  motion  was 
made  in  Triniti/ term  :  Held,  that 
it  was  too  late.  Hippesley  v. 
Laung,  M.  6  G.  4.  865 

5.  Where  a  defendant  in  replevin 
avows  as  landlord  for  rent  in  ar- 
rears and  obtains  a  verdict,  he  is 
entitled  to  double  costs,  although 
the  action  be  really  and  bona  fide 
brought  to  try  the  title  to  the 
land. 

The  true  mode  of  estimating 
the  amount  of  double  costs,  is, 
first,  to  allow  the  defendant  the 
single  costs,  including  the  ex- 
pences  of  witnesses,  counsel's 
fees,  &c,,  and  then  to  allow  him 
one-half  of  the  amount  of  the  sin- 
gle costs,  without  making  any 
deduction  on  account  of  coun- 
sels' or  court  fees,  &c.  Staniland 
V.  Ludlaniy  M.  6  G.  4.  889 

COVENANT. 

1.  Where  one  of  five  tenants  in 
common  brought  covenant  on  a 
lease  for  rent,  payable  on  the  four 
most  usual  days  of  payment  in 
the  year,  and  the  breach  was  that 
on  the  24th  day  of  June  1824,  a 
large  sum  of  money,  to  wit,  the 
sum  of  21/.  155.,  one-fifth  part  of 
the  rent  for  three  quarters  of  a 
year  of  the  term  then  elapsed, 
became  due  from  the  defendant  to 
the  plaintiff,  and  still  was  in  arrear : 


Held,  good  upon  special  demur- 
rer. Henniker  v.  Turnery  E* 
6  G.  4..  Page  157 

2.  A.  being  seised  in  fee  of  an  estate, 
by  lease  and  release  executed 
upon  his  marriage,  settled  the 
same  upon  himself  for  life,  re- 
mainder to  his  first  and  other  sons 
in  tail,  with  a  power  to  the  ten  ant  for 
life,  to  grant  leases  for  years,  deter- 
minable on  three  lives,  yf.  after- 
wards granted  a  lease  of  part  of 
the  estate  in  question  for  the  lives 
of  three  persons  therein  named, 
and  the  life  of  the  survivor ;  and 
there  was  a  covenant  that  the 
lessee  should  quietly  hold  and  en- 
joy the  premises  for  and  during 
the  said  term^  without  interruption 
of  the  lessor,  his  heirs,  or  assigns, 
or  any  other  person  claiming  any 
estate,  right,  or  interest  by,  from, 
or  under  him  or  any  of  his  ances- 
tors. The  lease  being  for  three 
lives  absolutely,  was  not  conform- 
able to  the  power  and,  became 
void  on  the  death  of  A» ;  and  his 
eldest  son  brought  an  ejectment, 
and  evicted  the  lessee,  two  of  the 
cestui  qui  vies  being  then  living : 
Held,  that  the  eldest  son  was  a 
person  claiming  under  the  lessor 
within  the  meaning  of  the  cove- 
nant for  quiet  enjoyment :  Held, 
secondly,  that  by  the  words  during 
the  said  term  in  that  covenant  the 
parties  intended  a  term  to  con- 
tinue 80  long  as  the  cestui  que 
vies  survived,  and  not  a  term  to 
continue  only  for  the  life  of  the 
grantor.  Evans  v.  Vaughan^  T. 
6G.4.  261 

3.  A.,  who  held  an  oflBce  for  life  in 
the  gift  of  B.y  agreed  with  C  to 
resign,  and  to  procure  the  ap- 
pointment for  him,  and  C,  m 
consideration  thereof,  agreed  that 
A.  should  have  a  moiety  of  the 
profits.  A,  resigned,  and  through 
his  influence  C.  was  appointed, 
and  executed  a  deed  for  the  per- 
formance of  the  agreement.    The 

agreement 


agreement  was  not  communicated 
to  B.  In  covenant  by  A.  against 
C.  for  not  paying  over  to  him  a 
moiety  of  the  profits  of  the  office  : 
Held,  that  the  agreement  wag  a 
fraud  upon  B.,  and,  therefore, 
illegal  and  void.  Waldo  v.  Mar- 
tin, T.6G.*.  Page  319 
4.  Covenant  for  non-payment  of 
rent,  stating,  that  plaintiff  and 
his  wife,  since  deceased,  demised 
certain  pmnises  to  defendant  for 

J  ears,  reddendum  to  plaintiff  and 
is  wife,  24^.  per  annum,  and  a 
covenant  to  pay  the  rent  to  the 
plaintiff  and  his  wife.  Averment, 
that  on,  Ac,  the  wife  died,  and 
that  afterwards,  to  wit,  on  &c., 
24/.  of  the  rent  aforcBaid  became 
due  and  in  arrear  to  the  plaintiff. 
By  the  lea»e  set  out  on  oyer  it 
appeared  that  the  reddendum  was 
to  the  husband  and  wife,  and  ike 
heirs  of  the  wife,  and  the  covenant 
to  pay  rent  was  in  the  same  form. 
Plea,  that  the  premises  were  the 
estate  of  the  wife,  and  that  the 
plaintiff  had  nothing  in  them,  but 
m  right  of  his  wife,  that  on.  Sic, 
she  died  without  issue,  leaving 
J.  A.  her  heir,  whereupon  all  the 
estate  of  the  plaintiff  ceased,  and 
J.  A.  threatened  to  enter  and 
eject  defendant,  unless  he  attorn- 
ed, whereby  he  was  compelled  to 
attorn,  and  became  tenant  to  J.  A, 
General  demurrer  and  joinder : 
Held,  that  the  plea  was  goad,  for 
that  some  interest  having  passed 
by  the  lease  from  the  plaintiff  and 
his  wife,  it  could  not  work  by 
estoppel,  and  the  defendant  was 
therefore  entitled  to  shew  that  the 
plaintiff's  interest  had  ceased ; 
and  also  that  the  attornment  upon 
the  threat  of  eviction  was  tanta- 
mount to  an  entry  by  the  heir. 

Semble,  that  upon  the  face  of 
the  declaracion  and  the  deed  set 
out  on  oyer  (which  was  thereby 
made-part  of  the  declaration)  the 
plaintiff  had  no  right  of  action; 


for  the  covmant  wi 

to  the  plaintiff  and 
her  heirs,  and  the  p 
the  death  of  his  wil 
the  rent  was  payvbl 
Hill  V.'  Saunderi, 
6G.4. 

5.  Where  a  lease  co 
nants  to  keep  premi 
and  to  repair  within 
after  notice,  and  a 
entry  for  breach  of 
and  ihe  premises  be 
pair,  the  landlord  gj 
repair  within  three  n 
that  this  was  a  wain 
feiture  incurred  by  I 
covenant  to  keep  tbi 
repair,  and  that  the  1 
not  bring  ejectment 
expiration  of  the  t 
Doe  on  the  demise 
v.  Meux,  T.6G.*. 

6.  Where  in  covenant 
craves  oyer  of  the 
out,  and  pleads  noo 
the  deed  so  set  on 
part  of  the  decJarat 
only  question  at  thi 
that  issue  is,  wheth 
set  out,  was  execute 
fendant. 

Covenant  to  del 
(^owing  on  the  pn 
cient  for  the  repi 
Averment,  that  then 
growing  on  tlie  prem 
for  the  repairv,  but  d 
not  delivered  it.  Pl( 
was  not  timber  groi 
premises  sufficient  an 
the  repairs.  Issue  thi 
ble,  that  the  covenaoi 
the  timber  should  be 
quality  as  well  as  qi 
that  the  plea  was  goo 
ing  been  demurred 
stating  that  there  was 
sufficient  for  any  par 
pairs.  Sn^l  v.  Snt 
■    other,  M.  6  G.  4. 
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COURT  OF  REQUESTS. 
See  CosTSy  S. 

CUSTOM. 

In  an  action  for  a  false  reHirn  to  a 
writ  of  mandamus,  it  was  alleged 
to  be  a  custom  in  a  parish,  that 
whenever  a  certain  perpetual  cu- 
racy should  be  vacant  by  reason 
of  the  death  of   the  curate   or 
otherwise,  the  parishioners  should 
elect  a  fit  person  to  succeed  him ; 
and  that  a  vacancy  having  occur- 
red, plaintiff  was  duly  elected  by 
the  parishioners  according  to  the 
custom.     At  the  trial,  it  appeared 
that  at  a  meeting  of  the  parishion* 
ers,  duly  convened  for  the  pur- 
pose of  such  an  election,  it  was 
decided  before  the  election  began, 
that  parishioners  who  had  not  paid 
church  rates  should  not  be  allowed 
to  vote.    In  consequence  of  this 
resolution,   several   persons    who 
had  the  legal  ri^ht  of  voting,  did 
not  tender  their  votes,  and  the 
votes  of  others  who  did  tender 
their  votes  were  rejected  on  the 
ground  that  they  had  not  paid  the 
church  rate :  Held,  that  a  party 
elected  by  a  majority  of  the  per- 
sons whose  votes  were  received  at 
this  meeting  was  not  duly  elected 
by  the  parishioners  according  to 
the  custom. 

At  the  election,  every  parishion- 
er tendering  a  vote  gave  a  card, 
containing  only  the  name  of  the 
candidate  for  whom  he  voted. 
Semble^  that  this  mode  of  election 
was  illegal.  Faulkner  v.  Elger^ 
t.  6  G.  4.  Page  449 

DAMAGES. 
See  Practice,  4.  - 

DATE. 
See  Deed,  2. 

DEBT. . 

See  Pleading,  55. 
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DEED. 
See  Stamp. 

1.  By  lease  and  re-lease  dated  1773, 
A,  i?.,  lord  of  the  manors  of  M.  H. 
and  P.  P.,  bargained  and  sold  unto 
C.  2).,  E.  F.,  and  G.  H.f  "  all  that 
messuage,  tenement,  boat-house^ 
&c.,  and  also  all  that  and  those, 
the  sea' grounds,  oyster  layings, 
shores,  and  fisheries  of  him,  A.  B,f 
commonly  called  and  known  by 
the  name  andtnames  of  M*  H.  and 
P.  P.  shores  or  sea  grounds,  with 
full  and  free  liberty  to  CD.,  E.F., 
and   G.  //.,  and  their  heirs  and  i 
assigns  for  ever,  to  -fi^sh,  dredge, 
and  lay  oysters  thereon,  and  from 
thence  to  take  and  carry  away 
the  same,  which  said  sea  grounds, 
oyster  layings,  shores  and  fisheries 
extended  from  the  south  at  low 
water  mark,  to  the  north  at  high 
water  mark,  and  from  certain  sea 
grounds  on  the  east  to  other  sea 
grounds  on  the  west.     And  all 
which   said  sea  grounds,   oyster 
layings,     shores,    and     fisheries, 
thereby  granted,  re-leased,  &c., 
contained  in  the  whole  by  esti- 
mation 800  acres  of  land  covered 
with  water,  or  thereabouts,  as  the 
same  were  beaconed,  marked,  and 
stubbed  out.      Reservation  to  the 
grantor,  his  heirs  and  assigns,  lord 
of  the  two  manors,  of  all  manner 
offish  royal,  and  all  wrecks  of  the 
sea,  flotsam,  jetsam,    and    ligan 
within  the  said  manors,  and  all 
manner  of  franchises."     And  by 
the  tenendum,  the  grantees  were 
to  hold  the  messuage,  tenement, 
and    boat-house,     sea    grounds, 
oyster  layings,  shores,  or  fisheries, 
hereditaments,  and  premises,  with 
the  appurtenances,  of  the  grantor, 
lord  of  the  two  manors  by  such 
suit  of  court  and  other  services  as 
were,  or  of  right  ought  to  be  done 
and  performed  by  other  the  free- 
hold tenants  of  the  same  respec- 
tive manors  seised  of  estates  of 
8  T  inherit- 
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*^  Item.  I  give  and  bequeath 
unto  C  D,  all  that  nay  messuage 
and  tenement  wherein  1  now 
dwell,  with  the  garden  and  all  the 
appurtenances  thereto  belonging ; 
and  I  also  give  to  the  said  C.  2). 
ali  my  household  goods  and  chat- 
tels, and  implements  of  household, 
within  doors  and  without,  all  for 
her  own  disposing,  free  will,  and 
pleasure,  immediately  aflter  my 
decease :"  Held,  that  C.  />.  took 
only  an  estate  for  life  in  the  pre- 
mises devised  to  her.  Doe  on  the 
demise  of  EUam  v.  Westley^  M. 
6  G.  4.  Page  667 

DISTRESS. 

Where  a  tenant,  by  permission  of 
the  landlord,  remained  in  posses- 
sion of  part  of  a  farm  after  the 
expiration  of  the  tenancy :  Held, 
that  the  landlord  might  distrain 
on  that  part  within  six  months 
after  the  expiration  of  the  tenancy, 
the  8  Ann.  c,  14.  $s,  6  &  7.  not 
being  confined  to  tortious  holding, 
over  or  to  the  holding  of  ^the 
whole  farm.     Nuttall  v.  Staunton, 


£•  6  G.  4. 


51 


EJECTMENT. 


1.  In  ejectment  for  premises  which 
had  been  demised  on  lease  to  one 
person  who  had  underlet  to  others. 
It  was  held  to  be  necessary  to 
serve  all  the  undertenants  with  a 
copy  of  the  declaration. 

Where  the  tenant  of  a  house 
locked  it  up  and  quitted  it,  and 
the  landlord,  three  months  after- 
wards, fixed  a  copy  of  a  dcclar- 
ation  in  ejectment  to  the  door : 
Held,  that  the  service  was  not 
sufficient,  but  that  the  landlord 
should  have  treated  it  as  a  vacant 
possession.  Doe  on  the  demise  of 
Lord  Darlington  v.  Code  and 
Others,  E.  6  G.^.  259 

2.  Where  a  lease  contained  cove- 


nants to  keep  the  premises  in  re- 
pair, and  to  repair  within  three 
months  af\er  notice,  and  a  clause 
of  re-entry  for  breach  of  any  co- 
venant, and  the  premises  being 
out  of  repair,  the  landlord  gave 
a  notice  to  repair  within  three 
months :  Held,  that  this  was  a 
waiver  of  the  forfeiture  incurred 
by  breach  of  the  general  covenant 
to  keep  the  premises  in  repair, 
and  that  the  landlord  could  not 
bring  ejectment  until  afler  the 
expiration  of  the  three  months. 
Doe  on  the  demise  of  Morecrofl  v. 
Meux  and  Others,  T.  6  G.  4. 

Page  606 

3.  Copyhold  lands  were  granted  to 
A.  for  the  lives  of  herself  and  B>, 
and  in  reversion  to  C  for  other 
lives.  A,  died,  having  devised  to 
B.y  who  entered  and  kept  posses^ 
sion  for  more  than  twenty  years. 
On  his  death  C.  brought  eject-^ 
ment :  Held,  that  the  action  was 
barred  by  the  statute  of  limit- 
ations, for  that  C.*S  right  of  pos- 
session accrued  on  the  death  of 
A,,  inasmuch  as  there  cannot  be 
a  general  occupant  of  copyhold 
land.  Doe  on  the  several  demises 
of  Foster  and  Others  v.  Scott,  M. 
6  G.  4.  706. 

4.  Where,  in  ejectment,  a  person, 
obtains  a  rule  to  defend  as  land- 
lord, the  plaintiff  nevertheless 
may  sign  judgment  against  the 
casual  ejector,  but  may  not  take 
out  execution  without  further 
order :  Held,  that  afler  verdict 
and  judgment  against  the  land-, 
lord,  execution  may  be  issued 
against  him  without  any  further 
order  of  the  court.  Doe  dem^ 
Lucy  V.  Bennett,  M.  6  G.  4.     897 

EUECTION  OF  CURATE.. 
See  Mandamus,  1. 

ESCAPE. 

See  PlbadinOi  28^ 
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b^  testator  or  the  defendants  since 
his  death.  Plea,  first,  non-assump- 
sit testator.  Secondly,  that  the 
note  became  due  and  payable  to- 
t/.  y.  in  his  life-time,  and  that  the 
causes  of  action  did  not  accrue  to 
him  within  six  years  before  the 
exhibiting  of  the  bill ;  upon  which 
plea  issue  was  taken  and  joined. 
Thirdly,  nul  tiel  record  of  the 
inquisition  taken  before  the  co- 
roner, upon  which  issue  was  taken. 
Fourthly,  that  there  was  no  such 
gtRnt  as  alleged  in  the  declaration. 
The  issue  on  the  plea  of  the  sta- 
tute of  limitations  having  been 
found  for  the  defendants,  and  all 
the  other  issues  for  the  plaintiff,  it 
was  held,  on  motion  to  enter  a 
nonsuit,  first,  that  it  was  not  ne- 
cessary for  the  plaintiff  to  produce 
at  the  trial  the  inquisition  men- 
tioned in  the  king's  grant,  inas- 
much as  that  was  an  office  of  in- 
struction only,  and  not  of  en- 
titling ;  the  title .  of  the  crown 
having  accrued  by  the  felony 
under  the  coroner's  inquisition. 
Secondly,  that  the  grant  under 
the  sign  manual  was  sufficient  to 
pass  the  property  in  the  note. 

Held,  thirdly,  assuming  it  to  be 
necessary  in  order  to  vest  the 
chattels  of  a  felo  de  se  in  the 
crown,  that  the  coroner's  inquest 
should  be  found  by  twelve  men, 
that  it  must  be  taken  afler  verdict 
that  the  inqCiest  was  so  found. 
Lambert  v.  Taylor  and  Another^ 
Executors,  E,  6  G.  4.       Paee  138 

7*  Plaintiff  claimed  a  right  of  com- 
mon for  all  his  commonable  cattle. 
The  proof  was,  that  he  had  turneil 
on  all  the  cattle  that  he  kept,  but 
he  had  never  kept  any  sheep : 
Held,  that  this  was  evidence  of  a 
risht  for  all  commonable  cattle, 
which  ought  to  have  been  led  to 
the  consideration  of  the  jury. 
Manifbldv*  Pennington  andOthers, 
E.6G.^  161 

8.  Ad  attorney,    town  clerk,    and 


clerk  of  the  peace  for  the  bo- 
rough of  L,9  in  the  county  of  L., 
upon  the  dissolution  of  a  partner- 
ship which  had  existed  between 
him  and  two  other  persons,  en- 
tered into  an  agreement  to  pay  to 
one  of  them  (CD,)  a  certain  sum 
of  money,  and  to  use  his  endea- 
vours to  procure  for  him  one- 
fourth  of  the  prosecutious  arising 
in  the  town  clerk's  office.  In  an 
action  by  CD.  on  this  agreement, 
it  appeared  that  the  magistrates 
of  the  borough  of  L.  commit 
some  offenders  to  be  tried  at  the 
borough  sessions,  others  at  the 
county  sessions,  and  others  at  the 
county  assizes:  Held,  that  the 
agreement  extended  to  all  prose- 
cutions '*  arising  in  the  town 
clerk's  office,"  wherever  they  might 
be  tried,  and  that  letters  written 
before  the  agreement  was  signed 
could  not  be  given  in  evidence  to 
shew  that  the  parties  intended  the 
^reement  to  be  applicable  to  the 
prosecutions  at  the  borough  ses- 
sions only.  Hughes  v.  Staiham, 
E.6G.4f.  Page  187 

9.  The  pauper,  who  rented  a  farm 
in  C,  assigned  it  to  P.  upon  trust, 
to  cultivate  it  and  pay  the  pauper's 
debts,  &c.  The  lease  expired  in 
1817 ;  no  settlement  of  accounts 
took  place,  but  P.,  without  the 
authority  of  the  pauper,  then 
hired  a  house  in  //.  at  the  yearly 
rent  of  18/.,  to  which  the  pauper 
and  his  family  removed ;  and  they 
resided  there  for  more  than  two^ 
years.  The  pauper  never  paid  any 
rent  or  taxes,  but  P.  was  rated 
and  paid  the  rent  and  taxes: 
Held,  that  the  pauper  gained  a 
settlement  in  H.  by  the  occu- 
pation of  the  house. 

The  owner  of  the  house  died 
before  the  appeal  was  heard,  and 
a  witness  proved  a  declaration 
made  by  him  during  the  period 
when  the 'pauper  occupied  the 
house,  that  he  had  let  it  to  htm, 
8  T  S  and 
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by  testator  or  the  defendants  since 
his  death.  Plea,  first,  non-assump- 
sit testator.  Secondly,  that  the 
note  became  due  and  payable  to- 
t/.  y.  in  his  life-time,  and  that  the 
causes  of  action  did  not  accrue  to 
him  within  six  years  before  the 
exhibiting  of  the  bill ;  upon  which 
plea  issue  was  taken  and  joined. 
Thirdly,  nul  tiel  record  of  the 
inquisition  taken  before  the  co- 
roner, upon  which  issue  was  taken. 
Fourthly,  that  there  was  no  such 
grant  as  alleged  in  the  declaration. 
The  issue  on  the  plea  of  the  sta- 
tute of  limitations  having  been 
found  for  the  defendants,  and  all 
the  other  issues  for  the  plaintiff*,  it 
was  held,  on  motion  to  enter  a 
nonsuit,  first,  that  it  was  not  ne- 
cessary for  the  plaintiff  to  produce 
at  the  trial  the  inquisition  men- 
tioned in  the  king's  grant,  inas- 
much as  that  was  an  office  of  in- 
struction only,  and  not  of  en- 
titling ;  the  title .  of  the  crown 
having  accrued  by  the  felony 
under  the  cororier*8  inquisition. 
Secondly,  that  the  grant  under 
the  sign  manual  was  sufficient  to 
pass  the  property  in  the  note. 

Held,  thirdly,  assuming  it  to  be 
necessary  in  order  to  vest  the 
chattels  of  a  felo  de  se  in  the 
crown,  that  the  coroner's  inquest 
should  be  found  by  twelve  men, 
that  it  must  be  taken  afler  verdict 
that  the  inquest  was  so  found. 
Lambert  v.  Taylor  and  Another^ 
Executors,  E.  6  G.  4.       Page  138 

7.  Plaintiff  claimed  a  right  of  com- 
mon for  all  his  commonable  cattle. 
The  proof  was,  that  he  had  turneil 
on  alt  the  cattle  that  he  kept,  but 
he  had  never  kept  any  sheep : 
Held,  that  this  was  evidence  of  a 
right  for  all  commonable  cattle, 
which  ousht  to  have  been  lefl  to 
the  consideration  of  the  jury, 
Mani/bldv*  Pennington  and  Others, 
E.6G.^  161 

8.  An  attorney,    town  clerk,    and 


clerk  of  the  peace  for  the  bo- 
rough of  L,,  in  the  county  of  Z., 
upon  the  dissolution  of  a  partner- 
ship which  had  existed  between 
him  and  two  other  persons,  en- 
tered into  an  agreement  to  pay  to 
one  of  them  (C,D>)  a  certain  sum 
of  money,  and  to  use  his  endea- 
vours to  procure  for  him  one- 
fourth  of  the  prosecutious  arising 
in  the  town  clerk's  office.  In  an 
action  by  CD.  on  this  agreement, 
it  appeared  that  the  magistrates 
of  the  borough  of  L.  commit 
some  offenders  to  be  tried  at  the 
borough  sessions,  others  at  the 
county  sessions,  and  others  at  the 
county  assizes:  Held,  that  the 
agreement  extended  to  all  prose- 
cutions **  arising  in  the  town 
clerk's  office,"  wherever  they  might 
be  tried,  and  that  letters  written 
before  the  agreement  was  signed 
could  not  be  given  in  evidence  to 
shew  that  the  parties  intended  the 
^reement  to  be  applicable  to  the 
prosecutions  at  the  borough  ses- 
sions only.  Hughes  v.  Statham, 
£.  6G.4.  Page  187 

9.  The  pauper,  who  rented  a  farm 
in  C,  assigned  it  to  P.  upon  trust, 
to  cultivate  it  and  pay  the  pauper's 
debts,  &c.  The  lease  expired  in 
1817  ;  no  settlement  of  accounts 
took  place,  but  P.,  without  the 
authority  of  the  pauper,  then 
hired  a  house  in  H*  at  the  yearly 
rent  of  18/.,  to  which  the  pauper 
and  his  family  removed ;  and  they 
resided  there  for  more  than  two^ 
years.  The  pauper  never  paid  any 
rent  or  taxes,  but  P.  was  rated 
and  paid  the  rent  and  taxes: 
Held,  that  the  pauper  gained  a 
settlement  in  //.  by  the  occu* 
pation  of  the  house. 

The  owner  of  the  house  died 
before  the  appeal  was  heard,  and 
a  witness  proved  a  declaration 
made  by  him  during  the  period 
when  the  *  pauper  occupied  the 
house,  that  he  had  let  it  to  him, 
S  T  3  and 
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claration  contained  an  averment 
that  the  bill  was  accepted  by  the 
drawee:  Held,  that  this  was  un- 
necessary, and  that  the  plaintiff 
need  not  prove  it.  Tanner  v. 
Bean,  T.  6  G.  4.  Page  312 

13.  Where  in  an  action  by  the  in- 
dorsee against  the  maker  of  a 
promissory  note,  payable  with  in- 
terest on  demand,  the  plaintiff 
having  proved  that  he  gave  value 
for  it,  the  defendant  tendereci  evi- 
dence of  declarations  made  by  the 
payee  when  the  note  was  in  his 
possession,  that  he  (the  payee) 
gave  no  consideration  for  it  to  the 
maker :  Held,  that  this  evidence 
was  inadmissible,  as  the  plaintiff 
could  not  be  identified  with  the 
payee,  and  the  note  could  not  be 
treated  as  over  due  at  the  time 
of  the  indorsement.  Borough  v. 
JVhitey  T.  6  G.  4.  325 

14.  Where  an  indictment  charged 
the    defendant    with    conspiring 

Jhlsely  to  indict  A*  B,  with  in- 
tent to  extort  money,  and  the 
jury  found  them  guilty  of  con> 
.  spiring  to  indict  with  that  intent, 
but  not  Jhlsely:  Held,  that  enough 
of  the  indictment  was  found  to 
enable  the  court  to  give  judgment. 
The  King  v.  Hollingberry  and 
Others,  T.  6  G.  4.  329 

15.  The  owner  of  a  check  drawn 
upon  a  banker  for  50/.,  having  lost 
it  by  accident,  it  was  tendered 
five  days  after  the  date,  to  a  shop- 
keeper in  payment  of  goods  pur- 
chased to  the  value  of  6/.  10^., 
and  he  gave  the  purchaser  the 
amount  of  the  check,  after  de- 
ducting the  value  of  the  goods 
purchased.  The  shop-keeper  the 
next  day  presented  the  check  at 
the  banker's,  and  received  the 
amount :  Held,  that  in  an  action 
brought  by  the  person  who  lost 
the  check  against  the  shop-keeper 
to  recover  the  value  of  the  check, 
the  jury  were  properly  directed 
to  find  for  the  plaintiff,  if  they 


thought  the  defendant  had  taken 
the  check  under  circumstances 
which  ought  to  have  excited  the 
suspicions  of  a  prudent  man : 
Held,  secondly,  that  the  shop- 
keeper having  taken'  the  check 
five  days  after  it  was  due,  it  was 
sufficient  for  the  plaintiff  to  shew 
that  he  once  had  a  property  in  it, 
without  shewing  how  he  lost  it. 
Down  V.  Hailing  and  Others,  T. 
6  G.  4.  Page  330 

16.  An  orders  made  by  the  court 
for  the  relief  of  insolvent  debtors, 
and  delivered  to  the  gaoler,  in 
whose  custody  the  prisoner  was, 
is  evidence  of  his  discharge  under 
statute  53  G.  3.  c.  1 02.  s.  10.  Neal 
v.  Isaacs,  T.  6  G.  4.  335 

17.  Declaration  for  an  escape  stated 
that  the  plaintiff  in  Easter  term, 
5  G.  4.  in  the  King's  Bench  recover- 
ed against  one  H.  W.  79/.  as  by  the 
record  appeared ;  that  in  Trinity 
term  in  the  5th  year  aforesaid, 
such  proceedings  were  had  in  the 
said  court  that  it  was  considered 
that  the  plaintiff  should  have  exe- 
cution against  the  said  //.  W.  for 
the  damages  aforesaid,  according  . 
to  the  force,  form,  and  effect  of 
the  said  recovery,  by  default  of 
the  said  H.  W.,  as  by  the  record 
of  the  said  last  mentioned  pro- 
ceedings still  remaining  in  the 
said  court  appears;  and  thereupon, 
on,  &c.,  in  Trinity  term,  in  the 
5th  year  aforesaid,  the  said  //. 
W.  was  committed  to  the  custody 
of  the  marshal  in  execution  for 
the  damage  aforesaid,  and  es- 
caped. Plea,  not  guilty.  At  the 
trial  the  plaintiff  proved  the  origi- 
nal judgment  in  the  King's  Bench, 
and  that  a  committitur  issued 
thereon,  but  he  did  not  prove  any 
judgment  in  scire  facias.  It  was 
held  that  the  allegation  of  the 
judgment  in  scire  facias  was  im- 
material, and  need  not  be  proved, 
Bromfidd  v.  Jones,  Esq,  T.  6  G.4. 

380 
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82.  Case  for  an  injury  done  to 
plaintiff's  reversionary  interest  in 
land,  by  cutting  and  carrying 
away  branches  of  trees  growing 
there  ;  second  count  in  trover  for 
the  wood  carried  away.  It  ap- 
peared in  evidence  that  the  land 
was  Jet  by  the  plaintiff  to  the  oc- 
cupier under  a  written  agreement : 
Held,  that  in  order  to  support  the 
first  count,  the  plaintiff  was  bound 
to  produce  it. 

The  plaintiff  proved  that  the 
defendant  carried  away  some 
branches  of  the  trees,  but  gave  no 

.  evidence  of  the  value :  Held,  that 
he  was  entitled  to  nominal  da- 
mages on  the  count  in  trover. 
Colterill  v.  Hobbyy  T.  6  G.  4. 

Page  465 

23.  In  an  action  on  a  promissory 
note  against  a  party  who  had  in- 
dorsed it  for  the  accommodation 
of  the  maker,  it  appeared  that  the 
plaintiff,  the  indorsee,  had  signed 
an  agreement  to  accept,  from  the 
maker  of  the  note,  5s.  in  the 
pound  in  full  of  his  demand,  on 
having  a  collateral  security  for 
that  sum  from  a  third  person.  It 
further  appeared  that  the  agent 
of  the  maker  had  represented  to 
the  plaintiff,  before  he  signed  the 
agreement,  that  the  .defendant 
would  continue  liable  for  the  resi- 
due of  the  debt  secured  by  the 
note,  and  that  the  agreement 
would  be  void,  unless  all  the  cre- 
ditors signed:  Held,  first,  that 
the  execution  of  this  agreement 
had  the  effect  of  discharging  the 
surety ;  secondly,  that  the  repre- 
sentations being  as  to  the  legal 
effect  of  the  agreement,  were  im- 
material, and  had  not  the  effect  of 
avoiding  It,  and  that  as  the  latter 
of  them  gave  to  the  agreement 
a  meaning  different  from  that 
which  appeared  upon  the  face  of 
it ;  parol  evidence  of  that  repre- 
sentation was  not  admissible)  per 


Bayley  J.    LetnU  ▼.  Jones^    T. 
6  G.  4.  Page  506 

24.  A.  paid  a  nominal  rent  to  the 
king  of  1000  acres  of  woodland, 
the  wood  being  all  reserved  to 
the  crown.  During  four  months 
in  the  year,  A.  exercised  the  pri- 
vilege of  shooting  over  the  land, 
and  by  his  permission  another 
person  took  the  grass:  Held, 
that  the  payment  of  the  rent,  the 
exercise  of  the  privilege  of  shoot- 
ing, and  the  taking  of  the  grass 
was  sufficient  evidence  to  shew 
that  A.  was  in  the  actual  posses- 
sion of  the  land,  so  as  to  entitle 
him  to  maintain  trespass. 

A  public 'footway  over  crown 
land  was  extinguished  by  an  in- 
closure  act,  but  for  twenty  years 
after  the  inclosure  took  place  the 
public  continued  to  use  the  way : 
Held,  by  Bayley  J.,  that  this  user 
was  not  evidence  of  a  dedication 
to  the  public,  as  it  did  not  appear 
to  have  been  with  the  knowledge 
of  the  crown.  Harper  y.  Charles' 
xjooHh,  T.6G.4>.  574 

25.  A  public  right  of  navigation  in  a 
river  or  creek  may  be  extinguished 
either  by  an  act  of  parliament  or 
writ  of  ad  quod  damnum  and  in- 
quisition thereon,  or  under  certain 
circumstances  by  commissioners 
of  sewers,  or  by  natural  causes, 
such  as  the  recess  of  the  sea  or  an 
accumulation  of  mud,  frc,  and 
where  a  public  coad  obstructing  a 
channel  (once  navigable)  has  ex- 
isted for  so  long  a  time  that  the 
state  of  the  channel  at  the  time 
when  the  road  was  made. cannot 
be  proved;  in  favor  of  the  ex- 
isting state  of  things  it  must  be 
presumed  that  the  right  of  navi- 
gation was  extinguished  in  one  of 
the  modes  before  mentioned,  and 
the  road  cannot  be  removed  as  a 
nuisance  to  that  navigation^ 

Every  creek  or  river  into  which 
the  tide  flows  is  not  on  that  ac- 
count 
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stante  veredicto.  Lambert  v« 
Taylor  and  Another^  Executors^ 
E.6G.4!.  Page  138 

HNE. 
See  Franchise. 

FORFEITURE. 
See  Covenant,  5.    Ejectment. 

FRANCHISE. 

By  letters  patent,  reciting  that  the 
liberty  of  //.  was  an  ancient 
liberty,  and  that  the  lords  were 
bailifi^  of  the  same,  and  had  ex- 
ercised returns  and  executions  of 
writs  and  processes  within  the 
liberty,  the  king  granted  to  A.  J3., 
his  heirs  and  assigns,  that  he 
should  have  within  the  liberty  of 
//.  the  return  and  execution  of 
all  writs,  processes,  and  precepts 
of  his  majesty,  by  the  lord's  pro- 
per bailiffs,  officers,  and  ministers, 
so  that  no  sheriff  of  the  king,  his 
heirs  or  successors,  should  enter 
into  the  liberty  to  execute  any- 
thing, unless  it  touched  his  ma- 
jesty or  his  crown,  or  in  default 
of  the  lord's  baiiififs  and  officers. 
The  bailie  of  the  liberty  had  re- 
gularly attended  the  quarter  ses- 
sions, and  made  returns  of  the 
jurors  resident  within  the  liberty  : 
Held,  that  the  bailiff  of  the  liberty 
was  bound,  in  obedience  to  the 
precept  of  the  sheriff,  to  summon 
the  jury  within  the  liberty  to  at- 
tend the  quarter  sessions. 
^  The  court  of  quarter  sessions 
made  an  order  that  A,  B,,  the 
acting  bailiff  of  the  lordship  of 
i/.,  be  fined  10/.  for  refusing,  con- 
trary to  the  duty  of  his  office  and 
to  ancient  usage,  to  summon  the 
jury  from  the  lordship  to  attend 
at  the  quarter  sessions,  he,  the 
said  A,  B,f  having  been  duly  re- 
quired 80  to  do  by  warrant  from 


the  sheriff :  Held,  that  this  order 
was  good,  although  it  did  not  ap- 
•pear  that  the  bailiff  was  sum- 
moned to  attend  at  the  sessions, 
it  being  his  duty  to  do  so  without 
summons.  The  King  v.  Jaram^^ 
M.  6  G.  4.  Page  692 

FRAUDS,  STATUTE  OF. 

A  tenant  held  under  a  demise  from 
the  26th  day  of  March  for  one 
year  then  next  ensuing  and  fully 
to  be  complete  and  ended,  and  so 
on  from  year  to  year,  for  so  long 
as  the  landlord  and  tenant  should 
respectively  please.  The  tenant, 
afler  having  held  more  than  one 
year,  gave  a  parol  notice  to  the 
landlord  less  than  six  months  be- 
fore the  25th  day  of  March^  that 
he  would  quit  on  that  day,  and 
the  landlord  accepted  and  as- 
sented to  the  notice :  Held,  on 
demurrer,  in  replevin,  that  the 
tenancy  was  not  thereby  deter- 
mined, there  not  having  been 
either  a  sufficient  notice  to  quit, 
or  a  surrender  in  writing,  or  by 
operation  of  law,  within  the  mean- 
ing of  the  statute  of  frauds.  John- 
stone  v.  Hudiestoney  Clerks  and 
Another,  M.  6  G.  4.  922^ 

FREIGHT. 

In  an  action  on  a  policy  of  insurance 
on  freight,  it  appeared  that  the 
ship  in  the  course  of  her  voyage, 
having  been  injured  by  a  peril  of 
the  sea,  was  obliged  to  put  into  a 
port  and  land  the  whole  of  her 
cargo.  Part  of  the  cargo  had 
been  so  wetted  by  sea  water  that 
it  could  not  be  re-shipped  with- 
out danger  of  ignition,  unless  it 
went  through  a  process  which 
would  have  detained  the  vessel 
six  weeks,  and  have  been  attended 
with  expence  equal  to  the  freight. 
Under  these    circumstaDces   the 

master 


HUNDRED,  ACTION  AGAINST. 


1003 


a  guaranty  given  to  one  of  them, 
if  there  be  evidence  that  Jt  was 
given  for  the  benefit  of  all.  Gar' 
relt  and  Bodenham  v.  Handley^ 
M.  6  GA.  Page  664* 

HABEAS  CORPUS. 

1.  Where  a  prisoner  is  brought  up 
under  a  habeas  corpus  issued  at 
common  law,  he  may  controvert 
the  truth  of  the  return  by  virtue 
of  the  56  G.  3.  c.  100.  «.4.  Ex 
parte  Beeching  and  Others^  E» 
6G.4.  136 

2.  A  cause  cannot  be  removed  by 
habeas  corpus  cum  causa  from  an 
inferior  court,  unless  the  defend- 
ant is  actually  or  constructively 
in  custody.  Palmer  and  Another 
V.  Forsyth  and  Bell,  T.  6  G.  4. 

401 

HIGHWAY  ACT. 

A  surveyor  of  highways  is  not  au- 
thorised under  the  13G.  3.  c.  78. 
s,i3  &  64*.  to  remove  a  fence  in 
front  of  a  house  for  the  purpose 
of  widening  the  road,  which,  in 
that  part,  was  not  more  than 
twenty-four  feet  in  breadth,  unless 
the  fence  be  on  the  highway. 
Loxoen  v.  Kaye,  £.  6G.^,  3 

HUNDRED,  ACTION 
AGAINST. 

1.  By  the  eighth  section  of  the 
black  act,  which  gives  a  remedy 
to  any  party  damnified  by  the 
felonious  destruction  of  his  pre- 
mises by  fire,  it  is  enacted,  **  that 
no  person  shall  be  entitled  to  re- 
cover damages  unless  he  give 
notice  as  therein  mentioned,  and 
within  four  days  after  such  notice, 
given  in  his,  her,  or  their  examin- 
ation upon  oath,  or  the  examin- 
ation upon  oath  of  his,  her,  or 
their  servant  or  servants  that  had 
the  care  of  his  or  their  houses. 


outhouses,  &c.  before  a  justice  of 
peace,  whether  he  or  they  'do 
know  the  persons  that  committed 
such  fact,  or  any  of  them  :*  Held, 
that  where  the  premises  consumed 
by  fire  were  in  the  care  of  several 
servants,  they  ought  all  to  have 
been  examined. 

The  lessee  of  a  farm  having 
quitted  the  premises  demised,  in 
the  middle  of  the  hay  harvest,  the 
steward  of  the  lessor,  who  resided 
at  a  distance  of  a  mile  and  a 
quarter  from  the  farm,  employed 
and  paid  several  persons  to  get  in 
the  hay,  and  the  persons  so  em- 
ployed had  possession  of  the  barn, 
and  used  the  stables  on  the  farm 
with  their  teams  and  horses.  An 
under-steward,  who  lived  at  the 
distance  of  five  miles  from  the 
farm,  superintended  the  executive 
part  of  the  work.  Some  of  these 
premises  having  been  wilfully 
destroyed  by  fire,  the  steward  of 
the  lessor  gave  in  his  examination 
upon  oath  before  the  justice : 
Held,  that  the  persons  who  had 
p.ossession  of  the  barn,  and  used 
the  stables,  were  the  persons  hav- 
ing the  care  of  the  premises 
within  the  meaning  of  the  act,  and 
that  they  ought  to  have  been  ex- 
amined. The  Duke  of  Somerset 
V.  The  Inhabitants  of  the  Hun* 
dred  of  Mere^  E.  6  G.  4. 

Page  167 
2.  Where  the  damages  sustained  by 
means  of  the  unlawfully  and  ma- 
liciously setting  fire  to  any  house, 
barn,  outhouse,  mow  or  stack  of 
corn,  &c.  is  less  than  30/.,  the 
remedy  by  action  given  by  the 
9G.  1.  C.22.  *.  7.  to  the  party 
grieved  is  taken  away,  and  a  sum- 
mary remedy  established  for  it  by 
the  3  G.  3.  c.  33.,  although  the  in- 
jury has  not  been  done  by  a 
riotous  and  tumultuous  assembly. 
The  King  v.  The  Justices  of  So' 
merset,  M.6G.^.  913 
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public  continued  to  use  the  way  : 
Held,  by  BayUy  J.,  that  this  was 
not  evidence  oT  a  dedication  to 
the  public,  as  it  did  not  appear  to 
have  been  with  the  knowledge  of 
the  crown.  Harper  v,  Charles- 
ivorthy  r.  6  G.  4.  Page  574? 

4.  By  a  private  inclosurc  act,  com- 
missioners were  directed  to  fix 
and  settle  the  boundaries  of  a 
parish,  in  a  certain  manner  therein 
specified,  and  to  advertise  in  a 
provincial  newspaper  a  descrip- 
tion of  the  boundaries  so  fixed 
and  settled.  The  boundaries  so 
^xed  and  settled  were  also  to  Jje  ^ 
inserted  in  the  award  of  the  com- 
missioners, and  to  be  final,  bind- 
ing, and  conclusive.  The  commis- 
sioners having  fixed  and  settled 
the  boundaries  in  the  mode  spe- 
cified, duly  advertised  a  descrip- 
tion of  them  ;  but  the  boundaries 
mentioned  in  the  award  varied 
from  those  which  had  been  ad- 
vertised .  Held,  that  the  commis- 
sioners had  not  pursued  the  au- 
thority given  by  that  act,  and  that 
their  award  was  not  binding  as  to 
the  boundaries  of  the  parish.  Rex 
V.  The  Inhabitants  of  fVashbrook, 
M.  6  G.  4.  732 


INDICTMENT. 
See  Evidence,  25.  30. 

1.  The  delivery  of  a  newspaper  to 
the  officer  at  the  stamp  office  is  a 
sufficient  publication  to  sustain  an 
indictment  for  a  libel  in  that  pa- 
per. The  King  v.  Amphlit,  E. 
6  G.  4.  35 

2.  Indictment  against  a  county  for 
not  repairing  a  bridge  in  a  public 
highway.  Pica,  that  by  a  certain 
act  of  parliament  for  amending 
this,  road,  certain  trustees  were 
directed  to  lay  out  the  tolls  there- 
by granted  in  repairing  the  roads, 
and  were  empowered  to  make  and 
repair  budg^;  that  the  bridge 


V 


Qt, 


in  question  was  erected  hy  the 
trustees  under  and  by  virtue  of 
that  act,  and  that  the  trustees 
were  liable,  and  ought  to  repair. 
Replication,  that ,  the  trustees 
were  not  liable  to  repair:  Held, 
that  the  bridge  being  built  for 
public  purposes  in  a  public  high- 
way, the  common  law  liability  to 
repair  attached  upon  the  inhabit- 
ants of  the  county  as  soon  as  it 
was  built,  and  that  the  plea  was 
clearly  insufiicient  to  exonerate 
them,  as  it  did  not  aver  that  the 
trustees  had  funds  adequate  to  the 
repair  of  the  bridge. 

Semble,  That  if  that  fact  had 
been  averred  and  proved,  still  the 
county  would  have  been  prii(parily 
liable,  and  must  have  taken  tlieir 
remedy  against  the  trustees.  The 
King  v.  The  InhabitanU  qf  Ox- 
fordshirey  E.  6  G.  4.        Page  194 

3.  Where    an    indictment  charged 
the    defendants   with    conspiring 

falsely  to  indict  A*  B.  with  uitient 
to  extort  money,  and  the  jury 
found  fhem  guilty  of  conspiring 
to  indict  with  that  intent,  but  not 
falsely :  Held,  that  enough  of  the 
indictment  was  found  to  enable 
the  court  to  give  judgment.  The 
King  V.  HoUingberry  and  Others^ 
T.6G.4f.  329 

4.  Indictment  for  unlawfully,  wil- 
fully, &c.,  interrupting  and  ob- 
structing, in  the  parish  church 
of  A.,  IV.  C,  clerk,  in  reading 
the  order  for  the  burial  of  the 
dead,  and  interring  the  corpse  of 
Z>.,  and  for  then  and  there  unlaw- 
fully, by  threats  and  menaces, 
preventing  and  hindering  the  bu- 
rial of  the  said  corpse  according 
to  the  rites  and  ceremonies  of  the 
church  of  England:  Held,  in 
arrest  of  judgment,  that  the  in- 
dictment was  bad,  first,  because 
it  did  not  appear  that  C  was  a 
clerk  in  holy  orders  at  the  time  of 
the  interruption,  or  that  he  had  a 
r^t  to  bury  the  cornte  ot  JO.  in 

3U  the 
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water  that  it  could  not  be  re- 
shipped  without  danger  of  igni- 
tion, unless  it  went  through  a 
process  which  would  have  detained 
the  vessel  six  weeks,  and  have 
been  attended  with  expence  equal 
to  the  freight.  Under  these  cir- 
cumstances the  master  sold  these 
goods,  and  finding  he  could  not 
obtain  others,  he  sailed  on  his 
■  voyage,  and  arrived  at  his  port  of 
destination  with  the  rest  of  his 
cargo.  The  master's  proceedings 
were  such  as  a  prudent  man,  un- 
insured, would  have  adopted : 
Held,  that  the  underwriters  were 
not  liable  for  the  loss  of  the  freight 
of  these  goods.  Mordy  v.  JoneSy 
T.  6  G.  4.  Page  894- 

2.  Assumpsit  on  a  policy  of  insur- 
ance on  freight  of  a  ship  at  and 
from  Grenada  to  London.  It 
was  proved  that  there  is  oiily  one 
custom-house  for  the  whole  island 
of  Grenada^  that  the  vessel  ar- 
rived in  safety  at  Grenada,  and 
discharged  parts  of  her  outward 
cargo  at  three  different  bays,  and 
she  was  proceeding  to  a  fourth  to 
discharge  the  residue  of  her  out- 
ward cargo,  and  take  in  part  of 
her  homeward  cargo,  when  she 
was  lost  by  perils  of  the  sea:  Held, 
that  the  vessel  at  the  time  of  the 
loss  was  proceeding  to  this  fourth 
bay  for  a  purpose  connected  with 
the  voyage  insured,  and,  conse- 
quently, that  it  was  no  deviation, 
and  the  underwriter  was  liable. 
Warre  v.  Miller^  (in  error)  T. 
6  G.  4.  538 

3.  Where  in  assumpsit  on  a  policy 
of  insurance  on  goods  warranted 
free  from  average,  unless  the  ship 
were  stranded,  it  appeared  that  in 
the  course  of  the  voyage  the  ship 
was,  by  tempestuous  weather, 
forced  to  take  shelter  in  a  harbour, 
and  in  entering  it  struck  upon 
an  anchor,  and  being  brought  to 
her  moorings  was  found  leaky 
and  in  danger  of  sinking,  and  on 


that  account  was  hauled  with 
warps  higher  up  the  harbour, 
where  she  took  the  ground,  and 
remained  fast  there  for  half  an 
hour:  Held,  that  this  was  a 
stranding  within  the  meaning  of 
the  policy.  Barroto  v.  Bell,  jVf. 
6  G.  4.  Page  736 

JUDGMENT. 

See  Assumpsit,  8. 

• 

Declaration  in  assumpsit  containing 
several  counts.  Plea,  non  as- 
sumpsit infra  sex  annos.  Repli- 
cation as  to  the  first  ten  counts, 
that  before  and  at  the  time  of 
making  of  the  said  sewral  pro- 
mises defendant  was  in  parts  be- 
yond the  seas,  and  afterwards  re- 
turned to  this  kingdom,  which 
was  the  first  return  after  his  mak- 
ing the  said  several  promises,  and 
within  six  years  next  after  such 
return  the  plaintiff  sued  out  a  bill 
of  Middlesex,  returnable  on  JW- 
day  next  after  eight  days  of  Saint 
Hilary i  to  answer  the  plaintiff  of 
a  plea  of  trespass,  to  which  the 
sheriff  returned  non  est  inventus. 
The  replication  then  stated  various 
writs  continuing  the  process,  but 
did  not  describe  them  as  alias  and 
pluries  writs,  and  the  last  had  an 
ac  etiam  clause.  The  replication 
then  stated  that  the  first-mentioned 
precept  was  sued  out  by  the 
plaintiff  with  intent  to  implead  and 
declare  against  the  defendant  for 
the  several  causes  of  action  in 
the  declaration  mentioned,  and 
accordingly  the  plaintiff  did  ex- 
hibit his  bill.  There  was  a  spe- 
cial demurrer,  and  one  of  the 
causes  assigned  was,  that  it  did 
not  appear  that  the  plaintiff  had 
not  returned  to  this  kingdom 
after  the  making  of  the  said  pro- 
mises and  undertakings  in  the  first 
eight  counts,  and  more  than  six 
years  before  the  suing  out  of  the 
first  mentioned  precept.  Semble, 
9U3  it 
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it  did  sufficiently  appear  that  the 
defendant'e  return  was  the  fir- 
after  each  of  the  promisea  me 
tioDed  in  the  firai  ten  counts. 
But  held,  at  all  events,  that 
want  oF  the  words  "  each  andt 
of  them"  was  not  assigned 
sufficient  distinctness  as  a  cause 
of  demurrer.  Held,  also,  that 
the  ac  etiam  writ  wat  a  good 
tinuBDce  of  common  process, 
that  the  continuances  need  not  be 
by  alias  and  pluriea  write. 

Another   pica  stated   that  the 

Sildntiff  bad  impleaded  the  di 
endaot  in  a  plea  of  trespass  c 
the  case  upon  promises  in  a  court 
of  judicature  in  the  island 
Saint  Christopher,  for  the  same 
causes  of  action  as  those  i 
tioned  in  the  declaration,  that  the 
defendant  pleaded  non  assum_ 
upon  which  issue  was  joined,  and 
the  jury  found  for  the  defendants, 
with  one  penny  costs,  that  juilg- 
ment  was  given  for  the  defendant 
upon  that  verdict,  and  that  that 
judgment  was  alVerwards  affirmed, 
first,  by  a  court  of  error  in  the  i 
land,  and  ar'terwards  by  t'<e  kir 
in  council :  Held,  that  this  ph 
was  had,  inasmuch  as  it  did  not 
appear  that  the  judgment  at  Sninl 
Cffislopher  was  final  and  con 
elusive  in  the  colony  itself,  so  as 
to  bar  the  pluintitf  from  anuthei 
action  there.  Flummer  v.  fVood- 
burne,  T.  6  G.4.  Page  625 

JUDGMENT  ROLLS,  DOCKET- 

ING  OF. 

See  Practice,  U. 


JURAT. 
See  Practice,  9. 

JUTlISDICTiON. 

I.  WTjcre  a  suit  for  brawling  in  the 

church    is   iasiituted   before   the 

conmissary  of  tha  bahop  of  the 


JUSTIC! 

diocese,  it  may  be 
letters  of  request,  i 
of  arches. 

Semble,  That  bra 
made  an  offence  by  t 
C.4.  hut  was  previou 
bv  the  spiritual  com 
milinms.  T.  G  G.  4-. 

2.  By  +7  G.  3.  c.  6S.  *. 
acted,  •'  that  if  ai 
coals  shall  knowing  1; 
of  coala  for  a  sort 
really  are  not.  he  ol 
every  such  offence 
dron  for  every  chalc 
Uy  section  146-  all 
exceeding  SO/,  are  ti 
before  a  justice  off 
that  as  the  amount  o 
under  the  thirty-tbir 
pended  upon  the  Dur 
droos  sold,  an  aciii 
than  one  penalty  ft 
selling  twenty -five  i 
cnais  for  coals  which 
were  not,  was  properl 
this  court.  Reet>e, 
Poole,  E.  G  G.  ♦. 

3,  Where  notice  of  af 
an  order  for  diverting 
was  given,  end  the  on 
filed  with  the  clerk  < 
for  enrolment,  but 
who  made  it,  befor 
quarter  sessions,  gav 
lant  notice  that  thej 
the  order ;  Held,  thai 
at  ee^eions  had  no  poi 
to  the  appellant  the  < 
paring  to  try  the  appf 
that  the  right  of  apj 
such  an  order  depen 
55  G.  3.  e.68.  *.3.,  i 
I3G.».  C.78.  «.80. 
V.  Wing,  E.  6  G.  4. 

JURY. 
See  pRASiCHis 

JUSTICES. 

In  an  action  far  false  in 

against  a  justice   of 
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Tlic  notice  was  signed  T.  and  W, 
A.  JVilliams.  The  names  of  the 
attornies  for  the  plaintiffs  were 
Thomas  Addam  IVilliams  and 
IVilliam  Addam  Williams  :  Held, 
that  the  notice  was  sufficient. 
James  v.  Swiff,  M.  6  G.  4. 

Page  681 

LANDLORD  AND  TENANT. 

1.  Where  a  tenant,  by  permission  of 
the  landlord,  remained  in  posses- 
sion of  part  of  a  farm  utter  the 
expiration  of  the  tenancy:  Held, 
that  the  landlord  might  distrain 
on  that  part  within  six  months 
after  the  expiration  of  the  tenancy, 
the  8  Ann.  c,  l*.  ss,  6  &  7-  not 
being  confined  to  a  tortious  hold- 
ing over  or  to  the  holding  of  the 
whole  farm.  Nuttall  v.  Staunton, 
E.GG.^.  51 

2.  In  ejectment  for  premises  which 
had  been  demised  on  lease  to  one 
person  who  had  underlet  to  others, 
It  was  held  to  be  necessary  to 
serve  all  the  undertenants  with  a 
copy  of  the  declaration.  Where 
the  tenant  of  a  house  locked  it  up 
and  quitted  it,  and  the  landlord, 
three  months  afterwards,  fixed  a 
copy  Q^  a  declaration  in  eject- 
ment to  the  door  :  Held,  that  the 
service  was  not  sufficient,  but  that 
the  landlord  should  have  treated 
it  as  a  vacant  possession.  Doe 
dem.  Lord  Darlington  v.  Cock  and 
Others,  E.  6  G.  4.  259 

S«  Where  a  lease  contained  cove- 
nants to  keep  the  premises  in  re- 
pair, and  to  repair  withia  three 
months  after  notice,  and  a  clause 
of  re-entry  for  breach  of  any  co- 
venant, and  the  premises  being 
out  of  repair,  the  landlord  gave  a 
notice  to  repair  within  three 
months:  Held,  that  ihis  was  a 
waiver  of  the  forfeiture  incurred 
by  breach  of  the  covenant  to  keep 
the  premises  in  r^air,  and  that 
the   landlord    could    not    bring 


ejectment  until  afler  the  expir- 
ation of  the  three  months.  Doe 
on  the  demise  of  Morecraft  v. 
Meux,  T.  6  G.  4.  Page  606 

4.  A  tenant  held  under  a  demise 
from  the  26th  day  of  March  for 
one  year  then  next  ensuing,  and 
fully  to  be  complete  and  ended, 
and  so  from  year  to  year,  for  so 
long  as  the  landlord  and  tenant 
should  respectively  please.  The 
tenant,  after  having  held  more 
than  one  year,  gave  a  parol  no- 
tice to  the  landlord,  less  tlian  six 
months  before  the  25th  day  of 
March,  that  be  would  quit  on 
that  day,  and  the  landlord  ac- 
cepted and  assented  to  the  notice : 
Held,  on  demurrer  in  replevin, 
that  the  tenancy  was  not  thereby 
determined,  there  not  having  been 
either  a  sufficient  notice  to  quit, 
or  a  surrender  in  writing,  or  by 
operation  of  law,  within  the  mean- 
ing of  the  statute  of  frauds. 
■  Held,  secondly,  the  tenant  hav- 
ing holden  over  after  the  expir- 
ation of  the  time  mentioned  in  the 
notice  to  quit,  that  the  landlord 
was  not  entitled  to  distrain  for 
double  rent  under  the  statute 
11  G.  2.  c.  19.  f.  1 8.,  inasmuch  as 
that  statute  applied  to  those  cases 
only  where  the  tenant  had  the 
power  of  determining  his  tenancy 
by  a  notice,  and  where  he  actually 
gave  a  valid  notice  sufficient  to 
determine  it.  Johnstone  v.  Hud^ 
lestone  and  jinother^  Af.  6  G.  4. 

LEASE. 

See  Covenant,  1,  2.  4,  5*    Land* 
LORD  AND  Tenant,  S>  4. 

1.  A  lease  purported  on  the  iietoe  jof 
it  to  have  been  made  on  the  ^th 
March  1783,  habendum  to  ihe 
lessee  from  the  25th  ofMarA  noto 
last  past  for  thirty-five  years. 
There  was  evidence  to  shew  that 
tl)e  lease  was  not  executed  imtil 
after  the 25th  March  17Mt H«M» 
SU  S  that 
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that  it  took  effect  from  the  time 
of  delivery,  and  not  from  the  day 
of  the  date,  and  consequently 
that  the  term  commenced  on  the 
25th  March  178S,  and  not  on  the 
2Sth  March  preceding  the  date  of 
the  deed.  Steele  v.  Mart,  T. 
6G.*.  Page  272 

2.  ^.being  seised  in  fee  of  an  estate, 
by  lease  and  re -I  ease  executed 
upon  his  marriage,  settled  the 
same  upon  himself  for  life,  re- 
mainder to  his  first  and  other 
sons  in  tail,  witt)  a  power  to  the 
tenant  for  life  to  etant  leases  for 
years,  determinable  on  three  lives. 
A.  afterwards  granted  a  leaie  of 
part  of  the  estate  in  question  for 
the  lives  of  three  persons  therein 
named,  and  the  life  of  the  si 
vor ;  and  there  was  a  covenant 
that  the  lessee  should  quietly  hold 
and  enjoy  the  premises  yor  and 
during  the  said  term,  without  in- 
terruption of  the  lessor,  his  lieirs 
or  assigns,  or  any  other  person 
claiming  _anv  estate,  right,  or  in- 
terest by,  from,  or  under  him  or 
any  of  his  ancestors.  The  lease 
being  for  three  lives,  absolutely 
was  Dot  conformable  to  the  power, 
and  became  void  on  the  death  of 
A.,  and  his  eldest  son  brought  an 
ejectment  and  evicted  the  lessee, 
two  of  the  cestuy  que  vies  being 
then  living  :  Held,  that  the  eldest 
son  was  a  person  claiming  under 
the  lessor  within  the  meuning  of 
the  covenant  for  quiet  enjoyment. 
Held,  secondly,  that  by  the  words 
during  the  said  term  in  that  cove- 
nant the  parties  intended  a  term 
to  continue  so  long  as  any  of  the 
cestuy  que  vies  survived,  and  not 
a  term  to  continue  only  for  the 
life  of  the  grantor.  Evans  v. 
yaugkan,  T.  6G.4.  261 

LIBEL. 

1.  Tlie  delivery  of  a  newspaper  to 

the  officer  at  the  stamp  office  is 


LIMITATIOI 

a  suflicient  publical 
an  indictm^it  for  i 
paper.  TAe  King 
6G.4. 

2.  In  an  action  for  i 
purported  to  be  a  re 
the  defendant  plei 
supposed  libel  was  i 
true  account  and  i 
trial :  Held,  upon  ( 
this  plea  was  bad. 

.  although  it  be  lawfu 
in  the  discharge  ot 
utter  matter  injurtt 
duals,  j^et  the  subse^ 
tion  ot  such  alanJei 
not  justifiable,  unle« 
that  it  was  publishef 
pose  of  itiving-  the  pi 
ation  which  it  was  Bl 
for  them  to  receive, 
was  warranted  by  tl 
Flint,  (Sent.,  one,  tfi 
6G.*. 


LIMITATIONS,  STA 
1.  In  assumpsit  against 
declaration  stated  tl 
made  his  promissory 
thereby  promised  to  p 
demand  200/.,  and  d< 
note  to  bim,  whereby 
came  liable  to  pay,  1 
pay,  and  at  the  time  i 
was  indebted  to  J. 
amount  of  the  sum  sec 
note  and  interest.  Ii 
red,  that  afterwards,  a 
death  of  J.  Y..  th«  m 
tied  in  the  note  being  i 
ing  wholly  due  and  un 
wit,  on,  &c.,  at,  &c.,  bi 
one  of  the  coroners  foi 
of  M,  it  was  found,  ui 
the  body  of  J.  F.,  thei 
lying  dead,  by  the  oj 
nest  and  lawful  men  o 
the  said  J.  Y.  feloniou! 
and  murder  himself, 
inquisition  before  the  t 
maining  of  record  mor 
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peared,  by  reason  of  which  said 
inquisition,  and  by  force  of  the 
felony,  the  said  J.  F.  forfeited  to 
the  king  the  promissory  note  and 
the  money  due  thereon.  The 
declaration  then  set  forth  a  grant 
under  the  king's  sign  manual  to 
the  plaintiff  of  tlie  note  and  money 
due  thereon,  as  mentioned  in  a 
certain  other  inquisition,  and  chat 
his  majesty  delivered  the  note  to 
the  plaintiff,  of  which  the  defend- 
ants, after  the  death  of  the  testa- 
tor, had  notice.  Breach,  non- 
payment by  testator  or  the  de- 
fendants since  his  death.  Plea, 
iirst,  non-assumpsit  testator;  se- 
condly, that  the  note  became  due 
and  payable  to  «/.  Y.  in  his  life- 
time, and  that  the  causes  of  action 
did  not  accrue  to  him  within  six 
years  before  the  exhibiting  of  the 
bill,  upon  which  plea  issue  was 
taken  and  joined ;  thirdly,  nul  tiel 
record  of  the  inquisition  taken 
before  the  coroner,  upon  which 
issue  was  taken ;  fourthly,  that 
there  was  no  such  grant  as  alleged 
in  the  declaration.  The  issue  on 
the  plea  of  the  statute  of  limit- 
ations having  been  found  for  the 
defendants,  and  all  the  other 
issues  for  the  plaintiff. 

Held,  on  motion  by  the  plain- 
tiff for  judgment  non  obstante 
veredicto,  that  the  plea  of  the 
statute  of  limitations,  that  the 
causes  of  action,  did  not  accrue 
to  «7.  y.  within  six  years,  was  bad, 
inasmuch  as  it  did  not  shew  that 
</.  y.  was  barred  by  the  statute 
at  the  time  of  his  death ;  and  if  he 
was  not,  then  the  king,  not  being 
expressly  mentioned  in  the  sta- 
tute, was  not  within  the  statute, 
and  his  rights  were  not  barred. 

Held,  also,  that  the  averment, 
that  the  note  became  due  to 
«/.  y%  in  his  lifetime,  being  an 
acknowledgment  that  he,  at  one 
time,  had  a  good  cause  of  action, 
(which  had  passed  to  the  crown 


by  forfeiture,  and  from  the  crown 
to  the  plaintiff);  a  cause  of  action 
was  thereby  confessed  by  tho 
plea,  and  the  matter  pleaded  in 
avoidance  being  insufficient,  the 
plaintiff  was  entitled  to  judgment 
non  obstante  veredicto.  Lambert 
v.  Taylor  and  Another ^  Executors^ 
E.6GA.  Page  138 

2.  Declaration  in  assumpsit  contain- 
ing several  counts.  Plea,  non- 
assumpsit  infra  sex  annos.  Re- 
plication that  before  and  at  the 
time  of  making  of  the  said  several 
promises,  defendant  was  in  parts 
beyond  the  seas,  and  afterwards 
returned  to  this  kingdom,  which 
was  the  first  return  after  his  mak- 
ing the  said  several  promises,  and 
within  six  years  next  afler  such 
return  the  pluaintiff  sued  out  a 
bill  of  Middlesex,  returnable  on 
Friday  next  after  eight  days  of 
Saint  Hilary,  to  answer  the  plain- 
tiff of  a  plea  of  trespass,  to  which 
the  sheriff  returned  non  est  inven- 
tus. The  replication  then  stated 
various  writs  continuing  the  pro- 
cess, but  did  not  describe  them  as 
alias  and  pluries  writs,  and  the 
last  had  an  ac  etiam  clause.  The 
replication  then  stated  that  the 
first-mentioned  precept  was  sued 
out  by  the  plaintiff  with  intent  to 
implead  and  declare  against  the 
defendant  for  the  several  causes 
of  action  in  the  declaration  men- 
tioned, and  accordingly  the  plain- 
tiff did  not  exhibit  his  bill.  There 
was  a  special  demurrer,  and  one 
of  the  causes  assigned  was,  that  it 
did  not  appear  tnat  the  plaintiff 
had  returned  to  this  kmgdom 
after  the  making  of  the  saiaprO' 
piises  and  undertakings,  in  the 
first  eight  and  more  than  six  years 
before  the  suing  out  of  the  first 
mentioned  precept.  Semble,  that 
it  did  sufficiently  appear  that 
the  defendant's  return  was  the 
first  after  each  of  the  promises 
mentioned  in  the  counts.  But 
3  U  4  held, 
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MANDAMUS. 


held,  at  all  eventS)  that  the  want 
of  tlie  words  "  each  and  exery  of 
them"  was  not  aiisLjjned  ^vllh  suf- 
ficient distinctness  as  a  cause  of 
demurrer.  Held  also,  chat  the 
ac  etiam  writ  was  a  good  conti- 
naance  of  common  process,  and 
that  the  continuances  need  not  be 
by  alias  and  pluries  writs.  Plum- 
mer  r.  Woodbunte,  T.  6  G.  4. 

Page  625 
3.  Copyhold  lands  were  granted  to 
A.  for  the  lives  of  herself  and  B., 
and  in  reversion  to  C.  for  other 
lives.  A'  died,  having  devised  to 
B.t  who  entered,  and  kept  poS' 
session  for  more  than  20  years. 
On  his  death  C.  brought  eject- 
ment :  Held,  that  the  action  was 
barred  by  the  statute  of  limita- 
tions, for  that  Cii  right  of  pos- 
seMion  accrued  on  the  death  of 
A;  inasmuch  as  there  cannot  be 

{[eneral  occupant  of  copyhold 
and.  Doe  on  the  Demites  of  Fos- 
ter and  Otheri  v.  Scott,  Af .  6  G.  +. 
706 
4>>  The  sum  recovered  by  verdict 
to  be  considered  the  debt  for 
which  the  action  is  brought,  n 
in  the  London  court  of  requests 
act  39  A  40  G.  3.  c.  10*.  i.  12., 
and  therefore  where  tho  entire 
debt  (which  exceeded  5/.)  wa: 
conlrscted  more  thim  sis  year: 
before  the  commencement  of  tilt 
action,  and  the  plaiiitilTin  nnsnei 
to  a  plea  nf  the  alntute  of  limit. 
ations,  proved  a  promise  withii: 
flix  years  a«  to  3/.  only,  it  was 
held  that  the  pluintilF  was  not 
entitled  to  costs.  Shnddici,  Ad- 
tuinistratrix  of  Skaddick  v.  lieniiel, 
M.  6  G.  4.  76S 


MANDAMUS. 

1.  In  an  action  for  a  fain:  return  to 
a  writ  of  mandamus,  it  was  alleged 
to  be  a  custom  in  a  parish,  that 
wheaever  a  certain  perpetual  cu- 


racy ahould  be  vacai 
uf  [Tie  death  of  the  cui 
wise,  the  parish ianen 
a  fit  person  to  succe* 
that  a  vacancy  Imvir 
plaintifT  was  duly  el( 
parishioners,  accord  i 
custom.  At  the  trial 
that  at  a  meeting  of  the 
duly  convened  for  th< 
such  an  election,  it  i 
before  the  election 
parishioners  who  b» 
church  rutes  should  no 
to  vote.  Id  consequc 
resolution  several  persi 
the  legal  right  of  voti 
tender  tbeir  votea,  ani 
of  others  who  did  ti 
votes  were  rejected,  on 
that  they  had  not  paid 
rate :  Held,  that  a  pa 
by  a  majority  of  the  pel 
voles  were  received  at 
ing,  was  not  duly  elee 
parishioners,  according 
torn.  At  the  election 
rithioner  tendering  a  v 
card,  containing  only  tt 
the  candidate  tor  wboni 
Seinble,  that  this  moi 
tion  was  illegal.  I'au/t 
ger,    T.  6G.4. 

'2.  Where  a  defendant  is 
quo  warranto,  the  pro 
entitled  to  the  writ  of  : 
for  a  new  election,  if  he 
reasonable  time.  If  he 
the  defendant  is  entitle 
for  tlie  writ.  7'he  King  i 
A/.  6G.4. 

3.  Upon  an  appeal  against 
uf  removal,  the  juisticei;  i 
were  equally  <&vided  J 
upon  a  question  of  tact, 
the  settlement  of  the  pi 
pended.  The  sessions 
that  it  lay  on  the  respo 
rish  to  establish  (heir  ca 
satisfaction  of  a  majorii 
court,  quashed  the  urd 
moval.     The  lesnons  h 


MALICE. 

cided  the  case,  this  court  refused 
a  mandamus. 

Qusry,  if  the  sessions  ought  to 
have  adjourned  instead  of  quash- 
ing the  order.  The  King  v.  The 
Justices  of  Monmouthshire^  6  0  A. 

Page  844 

4.  The  court  will  not  grant  a  man- 
damus to  compel  the  benchers  of 
one  of  the  inns  of  court  to  admit 
an  individual  as  a  member  of  the 
society,  with  a  view  to  his  qua- 
lifying himself  to  be  called  to  the 
bar.  The  King  v.  2"he  Benchers 
of  Lincoln  s  Inn,  M.6G.^.    855 

5.  A  mandamus  will  lie  to  the  jus- 
tices and  clerk  of  the  peace  of  a 
county  or  borough,  to  permit  an 
individual  on  behalf  of  several 
persons  who  contribute  to  the 
county  rate,  to  inspect  and  take 
copies  of  the  last  two  rates  made 
by  the  justices,  and  all  orders 
made  for  the  expenditure  of  the 
same,  and  the  several  orders  of 
sessions  made  thereon,  and  other 
proceedings  and  documents  relat- 
ing thereto. 

But  an  application  for  such  in- 
spection must  be  previously  made 
to  the  justices  assembled  at  quar- 
ter sessions.  The  King  v.  The  Jus- 
tices of  Leicester y  M.6  G*4f.     891 

6.  Where  a  parly  applies  for  a  man- 
damus to  compel  churchwardens 
to  allow  him  to  inspect  their  ac- 
counts, according  to  the  direc- 
tions of  the  17  G.  2.  c,  SS,  he  must 
state  some  special  reasons  for 
which  he  wishes  to  see  the  ac- 
counts. 

It  is  np  answer  to  the  applica- 
tion, that   the  statute  imposes  a 
penalty  upon  a  churchwarden  im-  ! 
properly  refusing  the  inspection.  | 
The  King  v   Clear  and  Another, ' 
M.  6  G.  4-  899 


MALICE. 
See  Slander,  1. 
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MALICIOUS  ARREST. 

See  Arrest,  I. 

MILITARY  OFFICER. 

A,  being  a  commissioned  officer  on 
full  pay  in  a  regiment,  was  ap- 
pointed civil  superintendant  of  a 
colony,  and  at  the  same  time  was 
appointed  to  the  command  of  such 
of  his  majesty's  subjects  as  then 
were  armed  or  might  thereafter 
arm  for  the  defence  of  the  settlers 
in  the  colony :  Held,  that  the  ap- 
pointment to  Command  all  persons 
armed  in  defence  of  the  settlers  in 
the  colony,  vested  in  him  the  right 
to  command  the  military  forces 
there. 

After  he  had  acted  as  military 
commander  there  for  some  years, 
the  regiment  in  which  he  held  a 
commission  was  djsbanded,  and  he 
was  put  upon  half  pay.  Both 
before  and  afler  the  disbanding  of 
the  regiment,  he  acted  as  military 
commander  and  civil  superintencl* 
ant  of  the  colony,  and  he  was  re- 
cognized as  filling  both  characters 
by  the  authorities  at  home :  Held, 
that  although  by  the  disbanding 
of  the  regiment  he  lost  his  com- 
mission and  rank  in  the  regiment, 
the  right  to  command  the  king's 
troops  at  the  colony  continued, 
and,  therefore,  that  he  was  jus^ 
tified  in  putting  under  arrest,  for 
disobedience  of  orders,  a  commis- 
sioned officer  on  full  pay,  holding 
equal  re<,Mmental  rank  with  him- 
self.  Bradley  v.  Arthur,  T.  6  G.  4. 

Page  292 

MONEY  HAD  AND  RECEIVED. 
See  Assumpsit. 

NEW  TRIAL. 
See  Practice,  8. 

NON 


NON  PROS. 
See  Practice,  2.  13. 

NOTICE  OF-  ACTION. 
See  BciLDiKQ  Act. 

OATH. 
See  Pbacticb,  19. 


See  Appeal,  1. 

The  59  G.3.  c.  12.  «.  17.  veaU  in  the 
churchwarden*  and  overseers  of 
the  poor,  in  the  nature  or  a  hody 
corporate,  all  buildings,  lands,  and 
hereditaments  belonging  to  the 
parish :  Held,  that  in  order  to 
constitute  the  body  corporate  in- 
tended by  the  act,  there  must  be 
two  overseers,  and  a  churchwarden 
or  churchwardens,  and  that  where 
there  were  two  overseers  ap- 
pointed, one  of  whom  was  after- 
wards appointed  (by  custom)  sole 
churchwarden,  the  act  did  not  vest 
parish  property  in  them.  Wood- 
cock V.  Giiion  and  Others,  T. 
GG.*.  Page  463 

PARTNER. 
1.  An  action  may  be  maintained  by 
the  several  partners  of  a  firm, 
upon  a  guarantee  given  to  one  of 
them,  if  there  be  evidence  that  it 
was  given  for  the  benefit  of  alJ. 
Garrett  and  Bodenkam,  surviving 
Partners  v.  Handley,  M.  6G.+. 
664. 
3.  A.  a  merchant  in  London,  by 
letter  directed  B.  a  brolcer  in  Li- 
verpool, to  purchase  1000  bales  of 
ciitton,  and  stated  that  B-  was  to  i 
be  allowed  to  be  one-third  in-  I 
teresled  therein,  acting  in  the 
business  free  of  commission.  B. 
agreed  to  purchase  the  cotton  and 


PAYMI 

to  hold  ooe-third  i 
charging  no  commi 
chased  the  cotton, 
sequent  correepoii 
continued  for  upf 
months,  the  tranii 
ferred  to  a»  a.  joint 
concern,  joiot  purci 
culation,  joint  coti 
B.  traosniitted  polic 
against  loss  by  fire  t 
that  the  cotton  wa 
rooms  rented  by  hi 
be  heid  the  key  I 
security:  Held,  th. 
terested  as  a  partn 
ton,  and  consequ 
pledge  of  the  whole 
out  any  fraud  or  cc 
part  of  the  pawnee 
to  ttie  pawnee  to  hi 
as  against  A.  lUid 
HoUintkead  and 
'6  6.4. 

PARTY  WA 
See  Building 

PAYMENT 

1.  The  paymaster  of  an 
had  given  credit  in  a 
officer  in  that  cor] 
Ist  of  January  1817 
of  November  1820,  t\ 
creased  pay,  erroneou 
to  be  granted  by  a  b 
of  the  iiVth  of  Augus: 
officer  of  his  liituution 
ment  of  that  account » 
to  the  officer  in  |8! 
cember  1816,  the  payi 
informed  by  the  boi 
nance,  that  the  inc 
granted  by  the  ordi 
would  not  be  allowed 
in  the  situation  of  tl 
question.  The  pay 
not  communicate  this 
to  the  officer  until  \K 
sequent  to  that  time 
tinued  to  receive  his 


PAYMENT, 


PLEADING. 
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in  an  action  brought  by  his  per- 
sonal representative  to  recover 
such  pay,  it  was  not  competent  to 
the  paymasters  to  retain  any  such 
sums  of  money  on  account  of  the 
sums  which  they  had  credfted  him 
for  by  way  of  mcreased  pay,  and 
which  they  had  allowed  him  to 
consider  his  own  for  so  long  a 
period  of  time.  Skyring,  Admi" 
nutratrix,  v.  Greenwood  and  Cox, 
T.  6  G.  4.  Page  281 

2.  A*  being  agent  for  the  grantor 
and  the  grantee  of  an  annuity  de- 
livered an  account  to  the  grantee, 
by  which  it  appeared  that  he,  the 
agent,  had  received  certain  pay- 
ments on  account  of  the  annuity ; 
these  payments  in  fact  had  not 
been  received:  Held,  that  the 
agent  was  bound  by  the  account 
which  he  had  delivered  unless  he 
could  shew  that  he  had  given 
credit  for  those  payments  by  mis- 
take. 

If  a  party  who  owes  money  to 
another  on  two  different  accounts, 
makes  a  payment  generally,  tlie 
party  receivmg  it  may  apply  it  to 
either.  It  is  nof  necessary,  how- 
ever, that  the  person  paying  the 
money  should  declare  the  appro- 
priation of  it  at  the  time  of  pay- 
ment: it  is  sufficient  if  it  can  be 
collected  from  other  circumstances 
that  he  intended  at  the  time  of  pay- 
ment to  appropriate  it  to  one  ac- 
count specifically. 

And,  therefore,  where  A.  having 
large  demands  against  B.  upon  bill 
transactions  with  himself,  and  also 
OS  agent  for  several  persons  to 
whom  B.  had  granted  annuities 
secured  by  C,  caused  an  attorney 
to  make  application  to  B.  and  C 
on  behalf  of  these  annuitants,  and 

B,  in  consequence  of  that  appli- 
cation and  the  remonstrances  of 

C,  the  surety,  paid  io  A»  certain 
sums  of  money,  without  making 
any  specific  appropriation  of  them 
at  the  time  of  payment:  Held, 


that  A,  must  be  considered  as 
having  received  them  on  account 
of  the  annuitants,  and  that  the 
latter  were  entitled  to  have  those 
monies  divided  amongst  them,  in 
proportion  to  the  amount  of  their 
respective  demands.  Shato  and 
Another^  Assignees  of  Hovoard  and 
GibbSf  v.  Pictonf  M.  6  G.  4. 

Page  715 

PENAL  ACTION. 
See  Pleading,  9. 

PLEADING. 

1.  Where  goods  were  placed  in  the 
hands  of  a  factor  for  sale,  and  he 
indorsed  the  bills  of  lading  to  the 
defendants*  who  thereupon  ac- 
cepted a  bill  for  him,  and  he  at 
the  same  time  directed  the  de- 
fendants to  sell  the  goods  and 
reimburse  themselves  uie  amount 
of  the  bill  out  of  the  proceeds  s 
Held,  that  the  defendants  having 
sold  the  goods,  could  not  be  sued 
for  them  in  trover  by  the  original 
owner. 

Semble,  that  he  might  Have 
maintained  money  had  and  re- 
ceived for  the  proceeds,  and  that 
the  defendants  could  not  have  re- 
tained the  amount  of  the  money 
advanced  to  the  factor.  Stierneld 
V.  Holden  and.  Another^  E.  6GA* 

5 

2.  A.  being  seised  of  an  ancient 
mill,  together  with  a  stream  of 
water  diverted  out  of  a  river,  and 
flowing  from  thence  unto  her 
mill,  and  B,  being  posseted  of 
other  mills,  together  with  a  stream 
of  water  diverted  out  of  the  same 
river,  above  the  stream  of  A.  by 
means  of  a  head  wear,  and  flowing 
from  thence  through  the  lands  of  ^, 
down  to  J?.*s  mills  as  appurtenant 
to  the  same:  B.  erected  upon 
other  lands  below  the  lands  of  A», 
and  near  the  said  watercourse* 
two  other  mills*  whereby  it  be- 
coming 
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coming  necessary  for  him  (B.)  to 
have  a  larger  supply  of  water,  he 
widened  and  du-epened  his  water- 
course in  tile  soil  of  A.,  und  raised 
and  heigliiened  ilie  head  wear, 
and  thi'reby  diverted  the  greatest 
part  of  tlie  woter  into  the  water- 
course  for  the  use  of  his  mills,  su 
that  the  water  wjs  prevented  from 
flowing  down  to  the  mill  of  A.  so 
copiously  as  it  had  formerly  done, 
and  thereby  A.'a  mill  became  of 
no  use.  A-  having  recovered  da- 
mages in  one  action  aguinst  B.  on 
this  account,  and  having  after- 
wards brought  a  second  action  for 
Bub^quent  daniiiges,  in  order  to 
prevent  all  Further  disputes  B. 
agreed  to  take  a  grant  from  A. 
of  the  use  and  bi-neht  uf  the 
watercourse  so  widened  and  deep- 
ened, and  of  the  liberty  of  divert- 
ing the  water  out  of  the  river. 
By  lease  reciting  these  facts  A., 
in  consideration  of  1500/.  paid  by 
B.,  demised  to  B.  the  use  of 
the  watercourse  so  widened  and 
deepened  as  aforesaid,  and  the 
free  liberty  of  diverting  so  much 
of  the  water  of  the  river  into  and 
along  the  watercourse  as  should 
be  necessary  for  the  use  of  B.'s 
tnills,  habendum  for  ninety-nine  5. 
years,  if  three  persons  therein 
named  should  sn  long  live,  at  an 
annual  rent.  Soon  after  the  exe- 
cution of  thid  deed  J.'s  mill  wjs 
destroyed.  B.  or  those  claiming  | 
under  him  continued  to  enjoy  the  :6. 
watercourse  and  the  use  of  the 
water  during  the  term,  and  paid  \ 
the  rent.  The  k-ase  having  deter-  j 
mined  by  the  death  uf  the  last 
-surviving  ccstuy  que  vie,  the  per- 1 
son  claiming  under  the  grantee  | 
continued  to  enjoy  the  water- 1 
course  .in  the  manner  described  [ 
in  the  grant,  and  paid  rent  for  it.  I 
The  reversion  in  the  land  upon  | 
which  A.'b  mill  formerly  stood  | 
having  vested  in  C.  it  was  held  i 
tliat  the  latter  might  maintain  in- 


debttntus  assumpsit 
and  occupation  ot'th 
and  the  water  run 
agitinsC  the  persons 
under  S.  IJavis  v 
6G.+. 

A,  arrested  S.  on 
debt  for  money  pai 
but  did  not  declare 
do  so ;  and  soon  al 
continued  tlie  action 
costs :  Held,  that  t 
cient     prima     facie 


bable 


ind    the    ab; 


to  sup[ 
malicious  arret 
V.  CoghiU,  B.  6G.4 
A  plaiiitill'  is  hour 
from  a  defendant  in  c 
a  ca.  sa.  the  debt  am 
tendered  in  satisfaciit 
and  to  sign  an  aull 
sheriff  to  discharge  t 
out  of  custody.  At 
on  the  case  will  lie  ag 
tiR'  lot  having  malicit 
so  Co  do;  and  the  n 
the  discharge  is  sufl 
facie  evidence  of  niali 


:   of  I 


mpiion.  Cra 
and  Moore,  £.  6G.* 
The  delivery  of  a  ni 
the  officer  at  the  stan 
sufficient  publication  t 
indictment  fur  alibel  ii 
Tie  King  v.  Amphtit, 

Debt  on  bond.  Plea, 
the  making  of  the  bo 
carried  on  the  wii>e 
trade,  and  was  inducec 
sons  to  sell  it;  that  shi 
advanced  the  proceec 
other  money  she  had, 
to  1000/.,  to  her  son 
them  out  in  business, 
upon  afterwards,  it  < 
that  each  of  the  eons 
her  a  bond  with  a  sui 
cure  the  payment  of 
of  40/.  per  annum.    Th 
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in  question  was  given  in  pursuance 
of  that  agreement,  and  for  the  con- 
sideration therein  mentioned,  and 
no  memorial  of  it  enrolled,  where- 
fore the  bond  was  void.  Repli- 
cation, that  the  bond  was  not 
given  in  pursuance  of  the  ajjree- 
nient  and  for  the  consideration 
mentioned  in  the  plea.  The  jury 
found  that  it  was  so  given  in  the 
terms  of  the  plea:  Held,  that  the 
plea  did  not  i^hcvv  the  annuity  to 
have  been  granted  for  a  pecuniary 
consideration,  so  as  to  bring  it 
within  the  17  G.  .^.  c.26.,  and  the 
plaintitt*  had  judgment. 

There  were  other  pleas  upon 
which  issues  were  taken,  and  the 
jury  not  having  found  any  verdict 
as  to  them,  the  Court  awarded  a 
venire  de  novo.  Hick  v.  Keats 
(in  error),  E.  6  G.  4.  P^ge  69 

7.  Where  the  plaintiff  in  assumpsit 
alleged  that  in  consideration  that 
he  would  buy  a  quantity  of  sheath- 
ing copper  of  the  defendant  at  a 
certain  price,  defendan*  undertook 
that  it  should  be  good,  sound,  sub- 
stantial, and  serviceable  copper: 
Held,  that  this  warranty  was  not 
proved  by  showing  a  purchase  of 
copper  sheathing  at  the  ordinary 
market  price,  no  express  warranty 
having  been  given. 

Quaere,  Whether  such  evidence 
would  have  been  sufficient  to  prove 
an  allegation,  that  the  defendants 
promised  that  the  article  sold 
should  be  reasonably  fit  for  sheath- 
ing copper.  Grat/  and  Another  v. 
Cox  and  Others,  E.  6  G.4.       108 

8.  In  assumpsit  against  executors, 
declaration  stated  that  testator 
made  his  promissory  note,  and 
thereby  promised  to  pay  J,  V.  on 
demand  t^OO/.,  and  delivered  the 
note  to  him,  whereby  testator  be- 
came liable  to  pay,  but  did  not 
pay,  and  at  the  time  of  his  death 
was  indebted  to  J-  Y,  for  the 
amount  of  the  sum  secured  by 
the  note,  and  interest.    It  then 


averred,  that  afterwards,  and  after 
the  death  of  J,  Y.,  the  money 
specified  in  the  note  being  and 
remaining  wholly  due  and  un- 
satisfied, to  wit,  on,  ^'c,  at,  &c., 
before  A.  B;  one  of  the  coroners 
for  the  county  of  A'.,  it  was  found, 
upon  view  of  the  body  of  J.  Y., 
then  and  there  lying  dead,  by  the 
oaths  of  honest  and  lawful  men, 
of,  &c.,  that  the  said  «/.  V.  feloni- 
ously did  kill  and  murder  himself, 
as  by  the  inquisition  before  the 
coroner  remaining  of  record  more 
fully  appeared,  by  reason  of  which 
said  inquisition,  and  by  force  of  the 
felony,  the  said  J,  Y.  forfeited  to 
the  king  the  promissory  note  and  . 
the  money  due  thereon.  The  de- 
claration then  set  forth  a  grant 
under  the  king's  sign  manual  to 
the  plaintiff  of  the  note  and  money 
due  thereon,  as  mentioned  in  a 
certain  other  inquisition,  and  that 
his  majesty  delivered  the  note  to 
the  plaintiff,  of  which  the  de- 
fendants, after  the  death  of  the 
testator,  had  notice.  Breach,  non- 
payment by  testator  or  the  de- 
fendant$  since  his  death.  Plea, 
Urbt,  non-assumpsit  testator.  Se- 
condly, that  the  note  became  due 
and  payable  to  «/.  Y.  in  his  life- 
time, and  that  the  causes  of  action 
did  not  accrue  f  him  within  six 
years  before  the  exhibiting  of  the 
bill ;  upon  which  plea  issue  was 
taken  and  joined.  Thirdly,  nul 
tiel  record  of  the  inquisition  taken 
before  the  coroner ;  upon  which 
issue  was  taken.  Fourthly,  that 
there  was  no  such  grant  as  alleged 
in  the  declaration.  The  issue  on 
the  plea  of  the  statute  of  limit- 
ations having  been  found  for  the 
defendants,  and  all  other  issues 
for  the  plaintiff,  it  was  held,  on 
motion,  to  enter  a  nonsuit : 

First,  that  it  was  not  necessary 
for  the  plaintiff  to  produce  at  the 
trial  the  inquisition  mentioned  iii 
the  kiog's  warraotj  UMttmuch  as 

that 


that  was  an  office  of  iiutruction 
only,  and  not  of  en(it)ing ;  the 
title  of  the  crown  having  accrued 
by  the  felony  under  the  coroner's 

Secondly,  that  the  grant  under 
the  sign  manual  was  sufficient  t.i 
pats  the  property  in  the  note. 

Held,  thirdly,  on  motion  in  arreet 
of  judgment,  that  inaKmuch  as  the 
declaration  alleged  tbtti  the  tes- 
taior  was,  at  the  time  of  his  deiith, 
indebted  to  J.  V.,  tlie  payee  ofthe 
note,  in  the  principal  and  interest 
due  thereon,  it  sufficiently  ap- 
peared that  the  note  was  a  se< 
Gurity  for  a  debt,  and  that  the 
debt  and  security  having  passed 
to  the  crown  by  operation  of  law, 
were  assignable  by  the  crown 
without  indorsement. 

Held,  fourthly,  assuming  it  to 
be  necessary,  in  order  to  ' 
chattels  of  a  felo  de  se 
crown,  that  the  coroner's  inquest 
should  be  found  by  twelve  men, 
that  it  muKt  be  taken  after  verdict 
that  the  inquest  was  so  found. 

Held,  sixthly,  on  motion  by  the 
plainttlT  for  judgment  non  obstante 
veredicto,  that  the  plea  of  the 
statute  of  limitations,  that  the 
causes  of  action  did  not  accrue 
to  J.  y,  within  six  years,  was  bad, 
inasmuch  as  it  did  not  shew  that 
J.  Y.  was  barred  by  the  statute  at 
the  time  of  his  death ;  and  if  he 
was  not,  then  the  king,  not  being 
expressly  mentioned  in  the  statute, 
was  not  within  the  statute,  and 
his  rights  were  not  barred. 

Held,  seventhly,  that  the  aver> 
ment,  that  the  note  became  due 
to  J.  y.  in  his  life-time  being  an 
acknowledgment  that  he,  at  one 
time,  had  a  good  cause  of  action 
(which  had  passed  to  the  crown 
by  forfeiture,  and  from  the  crown 
to  the  plaintiff,)  a  cause  of  action 
was  thereby  confessed  by  the  plea, 
and  the  matter  pleaded  in  avoid- 
ance bebg  insufficient,  the  plain-. 


tiff  was  entitled  to 
obstanfe  veredicto. 
Taylor  and  Anotki 
E.  6  O.  ♦. 
I.  By47G.3.c.68.«.Si 
" that  if  any  vendor 
ilnoioin^/vseJI  oneaa 
a  sort  which  they  r 
he  shall  forfeit  for 
offence  9(V.  per  chalt 
chaldron  so  sold."  B 
all  penalties  not  exce 
to  be  sued  fur  befori 
1  peuce:  Held,  that  a 
of  tiie  penalty  und 
section  depended  iif 
ber  of  chaldrons  sol 
for  more  titan  one 
knowingly  selling  25 
coals  for  coals  wbicl 
were  not,  was  prop* 
in  this  court.  Ren 
Pool.  E.  6  G.  4. 

10.  Where  one  of  fivi 
common  brought  co 
lease  for  rent  payftbU 
most  usual  days  of 
the  year,  and  the  brei 
on  the  2+th  day  of  J 
large  sum  of  money, 
sum  of  21/.  15*.,  one' 
the  rent  for  three  qi 
year  of  the  term  // 
became  due  from  tbi 
to  the  plaintiff,  and 
arrear ;  Held  good  u 
demurrer.  Henntker 
E.  6  G.  4. 

11.  Plaintiff  claimed  a  ri 
mon  for  all  his  comn 
tie.  The  proof  was  t 
turned  on  all  the  cat 
kept,  but  he  had  nevi 
sheep:  Held,  that  th 
dence  of  a  right  for  a 
able  cattle,  which  oug 
been  lefl  to  the  consi 
the  jury.  Manifold  y. 
and  Olhert,  E.  6  G.  4. 

12.  A.  being  indebted  t 
hira  an  order  upon  C. 
tenaat,  to  pay  the  am< 
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the  next  rent  that  would  become 
due.  B,  sent  the  order  to  C, 
but  had  not  any  direct  communi- 
cation with  him  upon  the  subject. 
At  the  next  rent  day,  C.  produced 
the  order  to  A.,  and  promised 
to  pay  the  amount  to  B,,  and  upon 
receiving  the  difference  between 
that  and  the  whole  rent,  A-  gave 
a  receipt  for  the  whole:  Held, 
that  B.  could  not  recover  the 
amount  of  the  order  from  C  in  an 
action  for  money  had  and  re- 
ceived, or  upon  an  account  stated. 
Wharton  v.  Walkery  E.  6  G.  4. 

Page  163 
13.  An  attorney,  town  clerk,  and 
clerk  of  the  peace  for  the  borough 
of  Z«.,  in  the  county  of  L.,  upon 
the  dissolution  of  a  partnership 
which  had  existed  between  him 
and  two  other  persons,  entered 
into  an  agreement  to  pay  to  one 
of  them  (C.  D.)  a  certain  sum  of 
money,  and  to  use  his  endeavours 
to  procure  for  him  one-fourth  of 
the  prosecutions  arising  in  the 
town  clerk's  office.  In  an  action 
by  C.  D,  on  this  agreement,  it 
appeared  that  the  magistrates  of 
the  borough  of  L.  commit  some 
offenders  to  be  tried  at  the  bo- 
rou'^h  sessions,  others  at  the 
county  sessions,  and  others  at  the 
county  assizes :  Held,  that  the 
agreement  extended  to  all  pro- 
secutions <'  arising  in  the  town 
clerk's  office/'  wherever  they 
might  be  tried,  and  that  letters 
written  before  the  agreement  was 
signed,  could  not  be  given  in 
evidence  to  shew  that  the  parties 
intended  the  agreement  to  be  ap- 
plicable to  the  prosecutions  at  the 
borough  sessions  only:  Held,  also, 
that  the  defendant,  as  clerk  of  the 
peace  of  the  borough,  could  not 
legally  enter  into  such  an  agree- 
ment as  that  set  out  in  the  declar- 
ation. 

Quaere,  Whether  it  would  have 
been   legal   had  he  been   towD 


clerk  only,  and  not  clerk  of  the 
peace.  Hughes^  Gent,  one  Sfc»  v. 
Statham,  Gent,  one,  4*^.,  E,  6  G.4. 

Page  187 

14.  Indictment  against  a  county  for 
not  repairing  a  bridge  in  a  public 
highway.  Plea,  that  by  a  certain 
act  of  parliament  for  amending  * 
this  road,  certain  trustees  were 
directed  to  lay  out  the  tolls  there- 
by granted  in  repairing  the  roads, 
and  were  empowered  to  make  and 
repair  bridges  ;  that  the  bridge  in 
question  was  erected  by  the  trus- 
tees under  and  by  virtue  of  that 
act,  and  that  the  trustees  were 
liable  and  ought  to  repair.  Re- 
plication that  the  trustees  were 
not  liable  to  repair:  Held,  that 
the  bridge  being  built  for  public 
purposes  in  a  public  highway,  the 
common  law  liability  to  repair 
attached  upon  the  inhabitants  of 
the  county  as  soon  as  it  was  built, 
and  that  the  plea  was  clearly  in- 
sufficient to  exonerate  them,  as  it 
did  not  aver  that  the  trustees  had 
funds  adequate  to  the  repair  of 
the  bridge. 

Semble,  that  if  that  fact  had 
been  averred  and  proved,  still  the 
county  would  have  been  primarily 
liable,  and  must  have  taken  their 
remedy  against  the  trustees.  2"he 
King  v.  The  InJiabitants  of  O*- 
fordhhire^  E,  6  G.  4.  194 

15.  By  a  turnpike  act,  certain  tolls 
were  imposed  upon  every  carriage, 
&c.,  drawn  by  horses,  and  it  was 
enacted  that  no  action  should  be 
commenced  against  any  person 
for  any  thing  done  in  pursuance 
of  the  act,  until  twenty- one  days' 
notice  should  be  given  to  the 
clerk  of  the  trustees,  or  after 
sufficient  satisfaction  or  tender 
thereof  had  been  made  to  the 
party  aggrieved,  or  after  six  ca- 
lendar months  next  after  the  fact 
committed,  and  that  every  such 
action  should  be  brought  in  the 
county  or  place  where  the  matter 

should 
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■hould  arise,  and  not  eliiewheTe, 
snd  tlie  defendant  should  and 
tnigl>t>  at  his  election,  plead  spe- 
cially, or  the  general  is^ue,  not 
guilty,  and  give  in  evidence  that 
the  same  was  done  in  pursuance 
and  tiy  the  authority  of  ihe  act : 
Held,  in  assumpsit  against  a  toll 
collector  brouj^ht  to  recover  back 
money  alleged  to  have  been  ex- 
acted by  liiiu  improperly  as  toll, 
tlwt  twenty-one  days'  notice  of 
action  ou^ht  to  have  been  given, 
and  that  the  aclion  should  have 
been  brou<rlit  in  the  pro;)er 
county.  IVaterlioHse  nnri  Others 
Keen.  E-  (j  G. +.  Pa^ju  203 

A.,  resident  at  Naples,  sent  an 
order  to  M-  and  Co^  hnrdware- 
BirmiHgham,  *'  to  dispatch 
to  him  certain  goods  on  insurance 
being    effected.       Terms,     three 
redit  from  the  t' 


ind     Co.     (having 


>nths'   credit 
arrival."     M. 

marked  the  package  with  A.'i 
initials,)  dispatched  the  goods  by 
the  canal-  to  Liverpool,  and  ef- 
fected an  insurance,  declaring  the 
interest  to  be  in  A.  At  Liverpool 
the  goods  were  delivered  by  the 
agent  of  M.  and  Co.  to  the  owner 
of  a  vessel  bound  to  Naples, 
through  whose  negligence  they 
were  damaged:  Held,  that  the 
property  in  the  goods  vested  in 
A.  as  soon  as  tliey  were  dis- 
patched from  Dirmiiigharn,  and 
that  the  terms  of  the  order  did 
not  make  the  arrival  of  the  goods 
at  Naples  a  condition  precedent 
to  A.'a  liability  to  pay  for  them, 
and  that  he  might,  ilierefore, 
maintain  an  action  for  the  injury 
done  to  the  goods  through  the 
negligence  of  the  ship  owner, 
Fragano  v.  Long,  E.  6  6'  +.  ^19 
17.  Case  nguinst  three  defendants, 
proprietors  of  a  stage  coach.  The 
declaration  stated  that  the  de- 
fendants so  carelessly  managed 
their  coach  and  horses,  that  tl)e 


coach  ran  agaiaat  I 
broke  his  leg.  I 
evidence  that  onec 
was  driving  at  the 
accident  happened 
found  that  it  hap 
his  neglige.it  drivin 
tlie  plaintiff  nii;;lit 
against  all  the  p. 
though  he  might 
been  entitled  to 
against  the  one  tl 
coach  MoretoH  v, 
luxi  others,  E.GG.'. 
18.  In  assumpsit  by 
on  a  promissory  r 
made  in  1814,  und  ] 
testator,  and  for  mo 
it  appeared  on  t|j 
of  the  note  that  it 
penny  receipt  stam 
pound  agreementtta 
was  indorsed  on  it  a 
penalty  of  5l.,  and  h 
p:aper  stamp  for  GU 
1814  was  a  three  sh 
Held,  that  as  it  ap 
the  fucc  of  the  note, 
been  issued  without  1 
to  it  a  stamp  equal  i. 
that  required  t>y  law, 
sioneis  had  no  power 
been  issued,  to  affix 
stamp,  and,  therefon 
not  receivable  in  evil 
in  support  of  the  ci 
promisaory  note,  or  o 
counts.  The  defend 
applied  to  by  the  plai 
nicnt  of  interest,  sta 
would  bring  her  soni< 
lowiiig  Sunday .-  He 
though  this  was  an  ad 
something  wag  due,  si 
not  ajipear  what  the  n 
debi  was,  or  that  it 
the  plaintilf  as  cxeci 
her  oivn  right,  or  tha 
for  which  assumpsit 
the  plaintilf  was  not 
recover  even  nomina 
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and  a  nonsuit  was  entered.  Green, 
Executrix  of  2>.  Boaz  v.  Davies, 
E.  6  G.  4.  rage  235 

IS.  The  paymaster  of  a  military 
corps  had  given  credit  in  account 
to  an  officer  in  that  corps,  from 
the  1st  of  January  1817  to  the 
5th  of  November  1 820,  for  certain 
increased  pay  erroneously  sup- 
posed to  be  granted  by  a  general 
order  of  the  27th  of  Au^d  1806 
to  an  officer  of  his  situation,  and  a 
statement  of  that  account  was  de- 
livered to  the  officer  in  1821.  In 
December  1816  the  paymasters 
were  informed  by  the  board  of 
ordnance  that  the  increased  pay 
granted  by  the  order  of  1806 
would  not  be  allowed  to  persons 
in  the  situation  of  the  officer  in 
question.  ITie  paymaster  did 
not  communicate  this  information 
to  the  officer  until  1821,  and  sub- 
sequent to  that  time  they  con- 
tinued to  receive  his  pay  :  Held, 
in  an  action  brought  by  his  per- 
sonal representative  to  recover 
such  pay,  it  was  not  competent 
to  the  paymaster  to  retain  any 
such  sums  of  money  on  account 
of  the  sums  whish  they  had  cre- 
dited him  for  by  way  of  increased 
pay,  and  which  they  had  allowed 
him  to  consider  his  own  for  so 
long  a  period  of  time.  Skyring^ 
Adminisiratrixy  v.  Greenwood  and 
Cox,  r.  6G.4.  281 

20.  Where  in  an  action  by  an  indorsee 
against  the  indorser  of  a  bill  of 
exchange  dishonoured  on  present- 
ment for  payment,  the  declaration 
contained  an  averment  that  the 
bill  was  accepted  by  the  drawee  : 
Held,  that  this  was  unnecessary, 
and  that  the  plaintiff  need  not 
prove  it.  Tanner  v.  Bean,  T. 
6G.4.  312 

21.  i4.,  who  held  an  office  for  life 
in  the  gift  of  D,y  agreed  with  C. 
to  resign,  and  to  procure  the  ap- 
pointment for  him,  and  C  in  con- 
sideration! thereof  agreed  that  A^ 

Vol.  IV. 


should  have  a  moiety  of  the  pro- 
fits. A.  resigned,  and  through 
his  influence  C.  was  appointed, 
and  executed  a  deed  for  the  per- 
formance of  the  agreement.  The 
agreement  was  not  communicated 
to  B,  In  covenant  by  A.  against 
C.  for  not  paying  over  to  him  a 
moiety  of  the  profits  of  the  office  : 
Held,  that  the  agreement  was  a 
fraud  upon  J?.,  and,  therefore, 
illegal  and  void.  Waldo  v.  Mar^ 
tin,  T.6GA.  Page  319 

22.  Where  a  declaration  in  assumpsit 
alleged,  that  in  consideration  that 
plaintiff  would  retain  and  employ 
defendants  to  lay  out  a  sum  of 
money  in  the  purchase  of  an  an- 
nuity, they  undertook  to  do  their 
duty  in  the  premises  ;  that  plaintiff 
did  retain  and  employ  them,  but 
defendants  did  not  do  their  duty, 
but  on  the  contrary  took  an  in- 
sufficient security  for  the  payment 
of  the  annuity,  whereby  plaintiff 
lost  the  money  :  Held,  on  motion 
in  arrest  of  judgment,  that  the 
count  was  bad,  inasmuch  as  it  did 
not  state  that  any  reward  was  to 
be  paid  to  the  defendants,  or  that 
they  were  employed  in  any  par- 
ticular character,  so  as  to  make 
them  responsible  for  taking  a  bad 
security,  although  not  guilty  of 
negligence  or  dishonesty. 

Other  counts  alleged  that  the 
defendants  at  the  time  when  they 
lent  the  money,  knew  that  the 
security  was  insufficient,  but  did 
not  allege  that  the  plaintiff  had 
sustained  any  damage. 

Semble,  that  on  that  ground 
those  counts  were  also  bad.  Dart" 
nail  V.  Howard  and  Another^  T, 
6  G.  4.  345 

23.  Quo  warranto  for  usurping  the 
office  of  bailiff  of  the  borough  of 
Stockbridge,  being  an  office  "  of 
great  trust  and  pre-eminence 
within  the  borough,  touching  the 
rule  and  government  of  the  bo- 
roughi  and  the  election  and  return 

3X  of 
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of  burgenei  to  serve  for  the  com- 
moa»  in  parliament  for  the  Baiil 
borough."  Tiie  defendant's  pleas 
shew^  that  he  had  been  elected 
to  the  office,  and  traversed  "  that 
the  office  of  buiiiff  nai  an  office 
touching  the  rule  and  ):ovt:rniiient 
of  the  borough."  There  were 
general  replicationa  taking  issue 
upon  all  the  facts  stated  aa  in- 
ducements to  tlie  defendant's  tra* 
verse,  (but  they  did  not  notice  the 
traverse,)  and  special  replications 
setting  up  various  customs  as  to 
the  election  of  baiiilb  of  the  bo- 
rough. Demurrer  aod  joinder : 
Held.that  the  defendant  nochaving 
traversed  that  the  office  "  was  one 
of  great  trust  and  pre-eminence 
within  the  borough,  touching  the 
election  atid  return  of  burgesses 
tu  serve  in  parliament,"  hud  ad- 
mitted it  to  be  so,  and  that  for 
such  an  office  a  i]uo  warranio 
Kould  lie ;  and,  secondly,  that  tlie 
general  replication*  being  clearly 
good,  and  the  demurrer  being  to 
al  ihereplications, judgmentmust 
be  given  for  the  crown. 

Quairet  whether  the  special 
replications  were  good.  The  King 
V.  M'Kay,  T.  6G.4.      Page  351 

24.  An  attorney  of  the  superior 
courts  cannot  maintain  an  action 
for  his  bill  for  business  done  in 
the  insolvent  court,  in  procuring 
the  discharge  of  an  insolvent, 
without  first  delivering  a  bill  as 

■  required  by  the  2  G  2.  c.  23.  *.  23. 
SmitAv.fValtleworth.T.eG.*.  36* 

25.  Information  in  the  nature  ' 
quo  warranto  for  usurpiRg  the 
office  of  mayor  of  Monmouth. 
Plea,  that  defendant  has  duly 
elected  according  (o  the  goverc 
in^  charter  of  tlie  borough.  Ri 
plication  that  there  were  two 
candidates  ;  that  fifty  good  v 
tendered  for  the  loiiing  candidate 
were  improperly  rejected ;  and 
that  thirty-eight  persons  who  had 
been  uaduly  elected  and  admitted 


aa  hurgCBse*  were 
voters  for  the  defend 
a  majority  of  the  le| 
dcred  was  in  favor 
candidate.  On  den 
■hat  the  replication 
that  it  waa  oaly  an  ar 
and  not  a  direct  deni 
lidity  of  the  defenda 
and  also  for  that  it 
put  in  isiue  the  title  ol 
(corporators  de  facto 
not  be  done  in  an 
against  the  elected. 
V.  Hughrt,  r.  6G.*. 

26.  Declaration  for  an  e 
that  the  plaintiff*  in 
5G.4.  in  King's  Bene 
against  one  //.  fV.  7S 
record  appeared,  Iha 
term  in  the  fidli  yei 
such  proceedinKS  wer 
said  court  that  it  wai 
Uiat  the  plaintiff*  shoul 
cution  againat  the  sail 
the  damages  aforesaid 
to  the  force,  form,  a 
the  said  recovery,  bj 
the  said  H-  IV.  aa  b] 
of  the  cwd  last  men 
ceedings  still  remaii 
said  court  appears,  an 
on,  Ac,  in  Triniif/  \ 
fi(\h  yen  aforesaid,  I 
W.  was  committed  to 
of  the  marshal  in  e> 
the  damage  aforesaid,! 
Plea,  not  guilty.  At 
plaintilf  proved  the  ori 
ment  in  King's  Bencbi 
committitur  issued  tl 
he  did  not  prove  any  j 
scire  facias.  It  was  h 
allegation  ofthe  jtidgn 
facias  was  immaterial, 
not  be  proved.  B 
Joiiei,  Esq.,  T.6G.*. 

27.  Where  a  bill  of  exi 
dishonored  by  the  ace 
due  notice  of  the  dii 
given  to  the  different  [ 
tba  iiidowBB  havioK  * 
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actions  by  original  against  the 
acceptor,  and  a  prior  indorser 
afterwards  took  from  the  acceptor 
a  warrant  of  attorney  for  the  debt 
and  costs  payable  by  instalments. 
(The  last  ot  the  instalments  being 
payable  before  the  time  when  in 
the  ordiii:iry  course  of  proceed- 
ings he  could  ha^e  obtained  judg- 
ment against  the  acceptor) :  Held, 
in  the  action  against  the  indorser, 
that  the  taking  the  warrant  of 
attorney  from  the  acceptor  being 
a  matter  arising  after  the  com- 
mencement of  the  action,  it  was 
no  bar  to  the  action  generally, 
and,  therefore,  that  it  was  not 
receivable  in  evidence  under  the 
general  issue. 

Quaere,  whether  the  taking  of 
the  warrant  of  attorney  from  the 
acceptor  was,  under  the  circum- 
stances, a  giving  of  time  so  as  to 
discharge  the  other  parties  to 
the  bill.    Lee  v.  Levy^  T.  6  G.  4. 

Page  S90 

28.  Where  a  declaration  against  the 
marshal  for  an  escape  alleged  that 
one  5.  S.  was  arrested  and  gave 
bail^  that  afterwards  bail  above 
was,  put  in  before  a  judge  at 
chambers,  **  as  appears  by  the 
record  of  the  recognizance,"  that 
S,  S.  surrendered  in  discharge  of 
the  bail,  and  afterwards  escaped  : 
Held,  that  the  plaintiff  was  bound 
to  prove  that  bail  above  was  put 
in  as  alleged,  and  that  the  aver- 
ment was  not  made  out  by  the 
production  of  the  filaser's  book, 
the  entry  therein  importing  that 
the  recognizance  was  taken  be- 
fore a  single  judge,  an  examined 
copy  of  the  entry  of  the  recogni- 
zance of  bail,  stating  that  the 
recognizance  was  taken  before 
the  court  at  JVestminster^  having 
also  been  given  in  evidence, 
Sevan  v.  Jones,  Esq.,  T*  6  G.  4. 

40S 

£9.  A  judgment  obtained  in  one  of 
th«  aiapMor  cmvtr  m  Irehnd, 


since  the  union,  is  not  a  record  in 
England,  and  assumpsit  is  main- 
tainable upon  such  a  judgment* 
Harris  v.  Saunders,  T.  6  G.  4. 

Page  411 

SO.  An  insolvent  may  sue  upon  a 
contract  of  sale  made  by  him  sub- 
sequently to  the  heanng  of  his 
petition  by  the  court  for  relief  of 
msolvent  debtors,  and  while  he 
was  detained  in  prison  by  their 
order.  The  effect  of  the  dis- 
charge is  to  telieve  the  insolvent 
only  to  the  extent  of  the  specific 
debts  described  in  the  schedule. 
Taylor  v.  Buchanan,  T.  6  G.  4. 

419 

81.  Information  for  usurping  the 
office  of  burgess  of  the  borough 
of  M.  Plea  1st,  That  M.  is  an 
ancient  borough, and  the  burgesses 
a  corporation  by  prescription,  con- 
sisting of  an  mdefinite  number. 
That  from  time  immemorial  a 
court  has  from  time  to  time  been 
holden  (amongst  other  things)  for 
the  election  of  burgesses,  and  no- 
tice of  holding  the  court  has  been 
immemorially  given  by  ringing  a 
certain  bell  within  the  town  and 
borough.  And  that  the  burgesses, 
or  so  many  of  them  as  cnoosOy 
have  a  right  to  attend  that  court ; 
and  being  present  and  attending 
there,  have  elected  and  have  a 
right  to  elect  at  their  discretion 
such  persons  to  be  burgesses  as 

'  they  think  fit^  That  before  the 
information,  to  wit,  on,  Ac,  notice 
of  holding  the  court  was  given  by 
ringing  the  bell,  that  the  conr^ 
wses  holden,  and  the  defendani 
elected  a  burgess.  Plea  2d  set 
out  a  charter  of  Ed,  6.,  and  that 
from  the  time  of  the  charter  the 
mode  of  electing  burgesses  hath 
beeti  for  the  mayor,  bailiffs,  and 
burgesses,  being  met  and  assem- 
bled  for  that  purpose,  at  a  certain 
court  holden  in  and  for  the  town 
and  borough   before  the  mayor 

•  aid  bailiffii^  (notice  having  been 

d  X  S  given 


given  or  holding  the  said  court  by 
the  ringing  of  a  certain  hell  within 
the  town  and  borough)  have 
elected  burgeueg  at  their  discre- 
tion. That  the  mayor,  bailiffs, 
and  burgesses  being  in  due  man- 
ner met  and  assembled  at  the 
said  court,  holilen  before  the 
mayor,  &c.  for  the  election  of 
burgesses,  (notice  having  been 
given  of  holding  the  court  by 
ringing  the  bell)  elected  defendant 
a  burgess.  Plea  3d  recited  the 
charter,  and  averred  that  it  con- 
tained no  directions  as  to  the 
election  of  burgesses ;  that  the 
mayor,  bailifis,  and  burgesses,  on, 
Ac,  met  and  assembled  at  a  court 
holden  before  the  mayor  and  bai- 
lie for  the  election  of  burgesses, 
(notice  having  been  given  of  hold- 
ing the  court  by  ringing  a  bell] 
elected  the  defendant  a  burgess. 
Plea  ith,  chat  the  mayor,  bailiffs, 
and  burgesses  being  met  and  as 
sembled  for  that  purpose  at  a 
meeting  of  the  corporation  at 
the  Guildhall,  have  from  time 
immemorial  elected  burgesses ; 
and  that  notice  of  holding  such 
meeting  during  all  the  time  afore- 
said hath  been  given,  and  ought 
to  have  been  given,  by  ringing  a 
certain  bell  within  the  said  town 
and  borough.  Pleas  5th  and  6th 
varied  from  the  2d  and  3d  only 
by  substituting  "  met  and  assem- 
bled for  that  purpose  at  the  Guild- 
hall," for  "  at  a  certain  court 
holden,  &c."  7lh  plea  set  out  a 
custom  to  hold  a  court  before  the 
mavor  and  bailiffs  every  Monday, 
and  that  the  burgesses  for  thetime 
being  "  being  met  and  assembled 
for  that  purpose"  at  the  said  court, 
have  elected  burgesses.  That  on, 
&c.  the  sttid  court  was  holden  for 
the  election  of  burgesses,  and  that 
the  burgesses  *'  then  and  there  so 
met  and  assembled  'together  as 
aforesaid,"  elected  the  defendant. 
Plea  8th  set  out  a  nonexistent 


by-law  providing  for 
of  burgessc-8  in  the  » 
as  by  the  custom  ed 
Ist  plea  :  Held,  thai 
were  bad.  The  firat 
because  the  ootice  bj 
of  the  bell  of  holdio 
or  meetings  in  those 
tioned  as  there  descril 
a  reasonable  notice,  fti 
fore  insufficient ;  and 
cause  it  did  not  sta 
Monday*  court  was  al 
for  the  purpose  of  el' 
notice  of  the  intend 
was  not  stated  aa  a 
custom,  which  was  th 
reasonable.  2ndlf,  \ 
defendant  did  not,  ir 
election,  bring  himsel 
custom. 

Replication  to  th< 
that  the  burgesses  n 
sembled  at  the  said 
the  7th  plea  mentionet 
in  due  manner  met  bdi 
for  the  electioD  of 
General  demurrer  at 
semble,  that  this  repl 
good.  The  King  t. 
6  6'.  4. 

32.  Declaration  in  assun 
that  the  defendant  w 
horse  to  be  sound,  the 
that  the  defendant  wa 
horse  to  be  sound  ei 
except  a  kick  on  the 
that  this  was  a  qualifif 
a  general  warranty,  ani 
was  a  variance  betweej 
ranty  proved  and  tha 
the  declaration.  Jonet 
T.  6  G.  4. 

35.  In  an  action  for  a  fait 
a  writ  of  mandamus,  it  i 
to  be  a  custom  in  a  p 
whenever  a  certain  pei 
racy  should  be  vacant 
of  the  death  of  the  cural 
wise,  the  parishioners  si 
a  fit  person  to  succeed 
that  a  vacancy  having 
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plaintiff  was  duly  elected  by  the 
parishioners,  according  to  the  cus- 
tom. At  a  trial  it  appeared  that 
at  a  meeting  of  the  parishioners 
duly  convened  for  the  purpose  of 
sucn  an  election,  it  was  decided 
before  the  election  began,  that 
parishioners  who  had  not  paid 
church  rates  should  not  be  al- 
lowed to  vote.  In  consequence 
,  of  this  resolution,  several  persons 
who  had  the  legal  right  of  voting 
did  not  tender  their  votes,  and 
the  votes  of  others  who  did  tender 
their  votes,  were  rejected  on  the 
ground  that  they  had  not  paid  the 
church  rate :  Held,  that  a  party 
elected  by  a  majority  of  the  per- 
sons whose  votes  were  received 
at  this  meeting,  was  not  duly 
elected  by  the  parishioners  ac- 
cording to  the  custom. 

At  tlie  election,  every  pa- 
rishioner tendering  a  vote  gave  a 
card,  containing  only  the  name  of 
the  candidate  for  whom  he  voted ; 
semble,  that  this  mode  of  election 
was  illegal.  Faulkner  v.  Elger 
and  Another y  T.  6  G.  4?.  Page  449 

34.  Case  for  an  injury  done  to  the 
plalntiflTs  reversionary  interest  in 
land,  by  cutting  and  carrying 
away  branches  of  trees  growing 
there.  2d  count,  in  trover  for  the 
wood  carried  away.  It  appeared 
in  evidence,  that  the  land  was  let 
by  the  plaintiff  to  the  occupier, 
under  a  written  agreement :  Held, 
that  in  order  to  support  the  first 
count,  the  plaintiff  was  bound  to 
produce  it. 

The  plaintiff  proved  that  the 
defendant  carried  away  some 
branches  of  the  trees,  ^ut  gave 
no  evidence  of  the  value :  Held, 
that  he  was  entitled  to  nominal 
damages  on  the  count  in  trover. 
CoUerill  v.  Hobbyy  T.  6  G.  4.  465 

35.  In  an  action  for  a  libel,  which 
purported  to  be  a  report  of  a  trial, 
the  defendant  pleaded  that  the 
supposed  libel  was  in  subsianee  a 


true  account  and  report  of  the 
trial :  Held,  upon  demurrer,  that 
this  plea. was  bad. 

Semble,  that  although  it  be 
lawful  for  a  counsel  in  the  dis- 
charge of  his  duty  to  utter  mat- 
ter mjurious  to  individuals,  yet 
the  subsequent  publication  of  such 
slanderous  matter  is  not  justifi- 
able, unless  it  be  shewn  that  it 
was  published  for  the  purpose  of 
giving  the  public  information, 
which  it  was  fit  and  proper  for 
them  to  receive,  and  that  it  was 
warranted  by  the  evidence.  Flint 
Gent,  oncp  Sfc.  v.  Pikd  Sfc.  T. 
6  G.  4.  Page  473 

36.  Where  in  assumpsit  plaintiff  de- 
clared that  he  had  bargained  and 
agreed  with  one «/.  E.  iot  the  pur- 
chase of  certain  freehold  houses 
at  a  certain  price,  and  defendant 
in  consideration  that  plaintiff 
would  sell  and  give  up  to  him 
(defendant)  the  said  bargain,  and 
suffer  him  to  become  the  pur- 
chaser of  the  houses,  promised  to 
pay  40/.  and  averred  that  plaintiff 
did  give  up  the  bargain  to  defend- 
ant, and  suffered  him  to  become 
the  purchaser,  and  that  defendant 
did  accordingly  become  the  pur- 
chaser and  take  the  said  bargain, 
and  obtain  a  conveyance  from 
«/.  £.  on  the  terms  au)resaid,  but 
that  defendant  had  not  paid  the 
40/.:  Held,  after  verdict  for  the 
plaintiff,  that  it  must  then  be  pre- 
sumed that  the  bargain  between 
plaintiff  and  «/.  E.  was  in  writing, 
and  that  the  giving  up  of  that 
contract  to  defendant,  was  a  suffi- 
cient consideration  for  his  promise. 
Price  v.  Seaman  (in  error)y  T. 
6  G.  4.  525 

37-  Covenant  for  non-payment  of 
rent,  stating  that  plaintiff  and  his 
wife,  since  deceased,  demised  cer« 
tain  premises  to  defendant  for 
years,  reddendum  to  plaintiff  and 
his  wife  24/.  per  annum,  and  a 
covenant  to  pay  the  rent  to  the 
3X3  plaintiff 


pluntiffand  his  wife.  ATermeQt, 
that  on,  Sec.  the  wife  died,  and 
that  aflerwardfi  to  wit,  on,  tic  24/. 
of  the  rent  aforesaid  became  due 
and  in  arrear  to  plaintiff.  By  the 
lease  set  out  on  oyer,  it  appeared 
that  the  reddendum  wa>  to  the 
husband  and  wife,  and  the  hem  of 
the  wift,  and  the  covenant  to  pay 
rent  was  in  the  BBme  form.  Plea, 
that  the  premises  were  the  estate 
«F  the  wife,  and  that  the  plaintiff 
bad  nothing  in  tliem  but  in  right 
of  his  wife;  that  on,  &a.  she  ^ed 
without  i<aue,  leaving  J.  A-  her 
heir,  whereupon  all  the  eitate  of 
the  plaintiff  ceased,  and  J,  A. 
threatened  to  enter  and  eject  de- 
fendant unless  he  attorned,  where- 
by  he  was  compelled  to  attorn 
and  become  tenant  to  J.  A.  Ge- 
neral demurrer  and  joinder:  Held, 
that  the  plea  wan  good,  for  that 
■ome  interest  having  passed  by 
the  lease  from  plaintiff  and  his 
wife,  it  could  not  work  by  estop- 
pel, and  the  defendant  was  there- 
fore entitled  to  shew  that  the 
plaiDtiff*!  interest  had  ceased ;  and 
also  that  the  attDrnment  upon  the 
threat  of  eviction,  was  tantamount 
to  an  ejitry  by  the  heir. 

Semble,  that  upon  the  face  of 
the  declaration  and  the  deed  set 
out  on  oyer  (which  was  thereby 
made  part  of  ihc  declaration)  the 
plainiitf  hod  nu  right  of  action; 
for  the  covenant  was  to  pay  rent 
to  tlie  plaintiff  and  his  wife  and 
her  beira,  and  the  plaintiff  shewed 
the  death  of  his  wife,  whereupon 
the  reut  was  payable  to  her  heir. 
Hill  T.  Saundert  (in  error],  T. 
6  G.  4.  Page  529 

S8-  Assumpsit  for  goods  sold  and 
delivered.  I'lea,  that  the  goods 
were  sold  and  delivered  to  de- 
fendant bv  A„  the  factor  and 
agent  of  plaintiff,  with  the  privity 
of  plaintiff,  as  and  for  the  goods  of 
A.i  and  that  defendant  did  not 

luuiw  tbat  tbe  go^da  w»re  not  the 


property  of  A. ;  that 
of  the  sale  and  deli 
and  still  ia  indebted 
in  more  tlian  the  i 
goods,  and  that  defen 
and  willing  to  set  off 
pluntiff  the  value  Oi 
out  of  the  monies 
owing  from  A. :  Heii 
demurrer,  that  the  pi 
Carr  t.  UincUiffi  T. 

S9.  In  i  declaration  to 
dit  the  right  of  pren 
perpetual  curacy  was 
"  in  all  the  bouseholdi 
of  families  in  a  town 
heirs  D>ale  of  A.M.' 
such  other  of  his  kind 
a*  should  have  any  I 
township,  or  the  gre 
of  them,"  and  it  was 
the  chapel  being  vat 
was  duly  nominated 
minister  by  the  plai: 
the  greater  number  ol 
holders  and  heads  of 
the  township,  to  wbi 
mination  and  eleciioa 
mister  then  belonged : 
verdict,  that  the  dec! 
bad,  inasmuch  as  it  li 
that  the  heirs  male 
body; and  such  other  of 
or  blood  as  had  lands  i 
tbip  concurred  in  the 
or  that  they  were  in  tl 
or  that  there  were  n< 
sons.  Famtaorik  ajia 
TkeBidtopofChetter 

40.  A.  paid  a  nominal  i 
king  tor  lOOO  acres  of 
tbe  wood  being  all  resc 
crown.  During  four  m< 
year  A.  exercised  the  | 
(ihootin^  over  the  fond, 
pernuBsioc  another  p 
the  grass :  Held,  that  tl 
of  the  rent,  the  exen 
privilege  of  shootii^,  a 
iDg  of  the  gn»  w«a  sti 
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dence  to  shew  that  A.  was  in  the 
actual  possession  of  the  land,  so 
as  to  entitle  him  to  maintain  tres- 
pass. A.  occupied  under  a  parol 
licence  from  the  crown,  and  the 
rent  paid  by  him  was  much  less 
than  one-third  of  the  annual  value 
of  the 'land :  Held,  thitt  as  A,  had 
no  legal  conveyance  from  the 
crown  by  matter  of  record,  and 
as  the  rent  reserved  was  not  one- 
third  of  the  annual  value  of  the 
land,  as  r^uired  by  the  1st  Antte, 
ft.  I.  c»7.  s.5»  he  had  no  legal 
right  to  retain  possession  of  the 
land  as  against  the  crown^  but  that 
as  he  occupied  with  the  permis- 
sion of  the  crown,  his  possession 
was  sufficient  to  enable  him  to 
maintain  trespass  against  wrong 
doers. 

Semble,  that  a  person  who  oc- 
cupies crown  land  under  a  parol 
licence,  is  not  an  intruder.  Har^ 
per  t.  Charlesujorlky  T.  6  G.  4. 

Page  574 

41.  A  constable  arresting  a  man  on 
suspicion  of  felony  must  take  him 
before  a  justice  to  be  examined 
as  soon  as  he  reasonably  can, 
therefore  a  plea  justifying  a  de- 
tention for  three  days,  Jn  order 
that  the  party  whose  goods  had 
been  stolen  might  have  an  oppor- 
tunity of  collecting  his  witnesses 
and  bringing  them  to  prove  the 
felony,  was  held  bad  on  demurrer. 
Semble,  that  a  constable  cannot 
justify  handcuffing  a  prisoner 
unless  he  has  attempted  to  escape, 
or  unless  it  be  necessary  in  order 
to  prevent  his  doing  so.  Wright 
V.  CquH  and  Others^  T.  6  G.  4. 

596 

4S.  Where  a  lease  contained  cove- 
nants to  keep  the  premises  in  re- 
pair, and  to  repair  within  three 
months  afler  notice,  and  a  clause 
of  re-entry  for  breach  of  any 
covenant,  and  the  premises  being 
out  of  repair,  the  landlord  gave  a 
m  notice  to  repair  within  three 


months :  Held,  that  this  was  a 
waiver  of  the  forfeiture  incurred 
by  breach  of  the  general  cove* 
nant  to  keep  the  premises  in  re- 
pair, and  that  the  landlord  could 
not  bring  ejectment  until  afler  the 
expiration  of  the  three  months. 
Doe  oh  the  demise  ofMorecrqft  v. 
Meux  and  Others^  T.  6  G.  4. 

Page606 
48*  Declaration  in  assumpsit  con- 
taining several  counts.  Flea,  non 
assumpsit  infra  sex  onnos.  Re-  * 
plication,  that  before  and  at  the 
time  of  making  of  the  said  several 
promises  defendant  was  in  parts 
beyond  the  seas,  and  afterwards 
returned  to  this  kingdom,  which 
was  the  first  return  atler  his  mak- 
injir  the  said  several  promises,  and 
within  six  years  next  after  such 
return  the  plaintiff  sued  out  a  bill 
of  Middlesex^  returnable  on  JPri- 
daif  next  after  eight  days  of  Saint 
Hilary,  to  answer  the  plaintiff  of 
a  plea  of  trespass,  to  which  the 
sheriff  returned  non  est  inventus* 
The  replication  stated  varioos 
writs  continuing  the  process,  but 
did  not  describe  them  as  alias 
and  pluries  writs,  and  the  last 
had  an  ac  etiam  clause.  The  re- 
plication then  stated  that  the 
first-mentioned  precept  was  sued 
out  by  the  plaintiff  with  intent 
to  implead  and  declare  against 
the  defendant  for  the  several 
causes  of  action  in  the  declaration 
mentioned,  and  accordingly  the 
plaintiff  did  exhibit  his  bill.  There 
was  a  special  demurrer ;  and  one 
of  the  causes  assigned  was,  that  it 
did  not  appear  that  the  plaintiff 
had  returned  to  this  kingdom 
afler  the  making  of  the  said  pro- 
mises and  undertakings.  Semble, 
that  it  did  sufficiently  appear  that 
the  defendant's  return  was  after 
each  of  the  promises  mentioned 
in  the  counts.  But  held,  at  all 
events,  that  the  want  of  the  words 
each  and  every  of  them  was  not 
3X4  assigned 


aisigned  with  sufficient  dUtinct- 
ness  as  a  cause  of  demurrer. 

Held  aUo,  that  the  ac  etiam 
writ  was  a  good  continuance  of 
commun  process,  and  that  the 
continuances  need  not  be  hy  alias 
and  pliiries  writs. 

Another  plea  stated,  that  the 
plaintiff  had  impleaded  the  de- 
fendant In  a  plea  of  trespass  on 
the  case  upon  promises  in  a  conn 
of  judicature  in  the  island  of  Saint 
Chriilopher'i  for  the  same  causes 
of  action  as  those  mentioned  in 
the  declaration  ;  that  the  defend- 
ant pleaded  non  assumpsit,  upon 
which  issue  was  joined,  and  the 
jury  found  for  the  defendant,  with 
one  penoy  costs ;  that  judgment 
was  given  for  the  defendant  upon 
that  verdict,  and  that  that  judg- 
ment was  afterwards  affirmed ; 
'first,  by  a  court  of  error  in  the 
island,  and  anerwards  by  the  king 
in  council :  Meld,  thjtt  this  piea 
was  bad,  inasmuch  as  it  did  not 
ttppear  that  the  judgment  at  Saint 
Chritlopher'a  was  final  and  con- 
clusive in  the  colony  itself,  so  aa 
to  bar  the  plaintiff  from  another 
action  there,  Flammer  v.  Wood- 
burne,  T.  G  G.  4.  Page  625 

M>  The  goods  of  A.  were  seized 
under  a  fi.  fa.,  and  the  judgment 
creditor  took  a  bill  of  sale  from 
the  sheriif,  and  afterwards  sold 
the  goods  to  B.,  who  put  a  man 
into  possession,  but  the  goods  re- 
mained in  A.'s  house,  and  were 
used  by  him  as  before  the  execu- 
tion. The  circumstance  of  the 
execution  was,  however,  notori- 
ous in  the  neighbourhood.  An- 
other judgment  creditor  issued  a 
fi.  fa.  against  A.,  under  which  the 
eherilF seized  the  goods.  In  ires 
pass  against  him  by  B.:  Held, 
that  the  jury  were  properly  di- 
rected to  give  a  verdict  for  the 
pluintiiTor  tile  defondaiit,  as  ihey 
■liould  be  of  opinion  that  the  pur- 
chase   by  B,   was  boo&  fide   or 


otherwije;  for  that  if 
were  bon&  fide  bough 
fur  with  his  money,  tfa 
not  rendered  void  by  1 
continuing  to  enjoy  th( 
property.  Latimer  t.  . 
6  6.4. 
\5.  Case  for  slander.  1 
stated  that  ptaiotitf  wa 
and  treasurer  of  ccrtaii 
that  defendant  apoke  o 
cerning  plaintiff,  as  sue 
and  collector,  certa 
"  thereby  meaning  tbai 
tiff,  at  tuck  treasurer  an 
had  been  guilty  of,  & 
that  the  plaintiff  was 
the  inueodo  to  prove  ti 
treasurer   and   collecto 

V.  rm,  M.  6  G.  4. 

46.  Where,  in  case  agaim 
for  removing  geods  sei; 
a  fi.  fa  .without  satisfyii^ 
lord  for  the  rent  due  U 
declaration  alleged  thai 
issued  out  of  K.  B.,  oa 
produced  in  evidence  af 
have  issued  out  ofC.  1 
that  this  was  a  fatal 
S/teldon  v.  W^/iiiaier  ana 
M.  6  G.  4. 

4.7.  Trespass  for  driving  1 
against  the  plaintiff's  aoi 
vant,  whereby  plaintiff 
prived  of  his  services,  an 
to  expence  in  obtainii^ 
The  child  was  two  years . 
old,  and  the  plaiatiff  mi 
placed  him  in  an  hospit 
would  not  have  occasii 
expence,  but  preferred  b 
at  home  :  Held,  that  th 
service  was  the  gist  of  tl 
ami  that  the  child  being  i 
of  performing  any  servio 
sun  of  his  lender  age,  tl 
was  not  maintainable,  pa 
as  no  eKpence  had  bee 
sarily  incurred. 

Query,  Whether  th 
might  have  maintained 
action  for  the  expences 
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had   been   necessarily  incurred? 
Hall  V.  Hollander^  M.  6  G.  4-. 

Page  660 

48.  An  action  may  be  maintained 
by  the  several  partners  of  a  firm 
upon  a  guaranty  given  to  one  of 
them,  if  there  be  evidence  that  it 
was  given  for  the  benefit  of  all. 
Garrett  and  Bodenham  v.  Hand' 
ley,  M.  6  G.  4.  .       .  ^* 

49.  In  an  action  for  false  imprison- 
ment against  a  justice  of  the 
peace.  The  notice  required  by 
the  24  G.  2.  c.44.  lyas  signed  T, 
and  fV.  A-  Williams,  The  names 
of  the  attornies  for  the  plaintiffs 
were  Thomas  Adams  Williams  and 
William  Adams  Williams :  Held, 
that  the  notice  was  sufficient. 
James  v.  Swift,  M.  6  G.  4.       681 

50.  Trespass  against  three  for  as- 
sault and  battery.  Plea,  not 
guilty,  by  all ;  by  the  third,  a  jus- 
tification in  defence  of  his  free- 
hold. Replication,  that  he  used 
more  force  than  was  necessary. 
Rejoinder,  that  all  the  defendants 
did  not  use  more  force  than  was 
necessary.  Demurrer  and  join- 
der: Held,  that  the  replication 
was  good,  and  the  rejoinder  bad. 
Morrou)  v.  Belcher  and  two  Others, 
M.  6  G.  4.  704 

61.  Where,  in  covenant,  a  defend- 
ant craves  oyer  of  the  deed,  sets 
it  out,  and  pleads  non  est  factum, 
the  deed  so  set  out  becomes  a 
part  of  the  declaration,  and  the 
only  question  at  the  trial  upon  the 
issue  is,  whether  the  deed  set  out 
was  executed  by  the  defendant. 

Covenant  to  deliver  timber 
(growing  on  the  premises)  suf- 
ficient for  the  repairs  thereof; 
averment,  that  there  was  timber 
growing  on  the  premises  sufficient 
for  the  repairs,  but  defendant 
had  not  delivered  it.  Plea,  that 
there  was  not  timber  growing  on 
the  premises  sufficient  and  pro- 
per for  the  repairs.  Issue  thereon. 
Semble^  that  the  covenant  meant 


that  the  timber  should  be  suffici- 
ent in  quality  as  well  as  quantity, 
and  that  the  plea  was  good,  (not 
having  been  demurred  to,)  with- 
out stating  that  there  was  not 
timber  sufficient  for  any  part  of 
the  repairs.  SneU  v.  Snell  and 
Another,  M.  6  G.  4.         Page  741 

52.  Indictment  for  unlawfully,  wil- 
fully,  &c.  interrupting  and  ob- 
structing, in  the  parish  church  of 
A;  W,  C,  clerk,  in  reading  the 
order  for  the  burial  of  the  dead 
and  interring  the  corpse  of  2).,  and 
for  then  and  there  unlawfully,  and 
by  threats  and  menaces,  prevent- 
ing and  hindering  the  burial  of 
the  said  corpse  according  to  the 
rites  and  ceremonies  of  the  church 
of  England:  Held)  in  arrest  of 
judgment,  that  the  indictment 
was  bad ;  first,  because  it  did  not 
appear  that  C.  was  a  clerk  in  holy 
orders  at  the  time  of  the  interrup- 
tion, or  that  he  had  a  right  to 
bury  the  corpse  of  D.  in  the 
church  of  A. ;  secondly,  because 
the    threats    and    menaces  used 

^  should  have  been  specified  in  the 
indictment.  The  King  v.  Cheere, 
M.  6G.4.  902 

53.  Declaration  by  the  assignees 
of  a  bankrupt  for  goods  sold  by 
the  bankrupt,  alleging  promises 
made  to  him  before  his  bank- 
ruptcy ;  also  on  an  account  stated 
with  the  plaintiffs,  as  assignees. 
Plea,  a  former  action  brought  by 
the  bankrupt  upon  the  same  pro- 
mises before  his  bankruptcy*  and 
still  pending  :  Held,  on  demurrer, 
that  the  plea  was  bad ;  first,  be- 
cause the  former  action  could  not 
be  brought  upon  the  account 
stated  with  the  plaintiff  as  assig- 
nees; secondly,  because  the  as- 
signees were  not  competent  to 
continue  the  former  suit  if  they 
wished  it.  Biggs  and  Others,  As" 
signees,  v.  Cox,  M .  6  G.  4.       920 

54.  A  tenant  held  under  a  demise 
from  the  26th  day  of  March  for 

one 
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.  oae  year  tlien  next  eiuuiog,  and 
fuUy  to  be  complete  and  ended, 
and  so  from  year  to  year,  for  bo 
long  af  the  landlord  and  tenant 
Aould  retpectively  please.  The 
tenant,  after  having  held  more 
than  one  vear,  gave  a  parol  notice 
to    the    landlord,    leu    than   six 

.  months  before  the  25th  day  of 
March,  that  he  would  quit  on  that 

'  dayi  and  the  landlord  accepted 
and  aaaented  to  the  notice  \  Held, 
<Hi  demurrer  in  replevin,  that  the 
tenancy  waa  not  thereby  deter- 
nined,  there  not  having  been 
either  a  sufficient  notice  to  quit, 
or  a  surrender  in  writing  or  by 
operation  of  law,  within  the  mean- 
ing of  the  statute  of  frauds. 

Held,  secondly,  the  tenant  hav- 
ing holden  over  after  the  expir- 
ation of  the  time  mentioned  in  the 
notice  to  quit,  that  the  landlord 
was  not  entitled  to  distrain  for 
double  rent  under  the  stat.  1 1  G.2. 
e,  19>  1. 18.,  basmuch  as  that  ita- 
tltt*  applied  to  cases  only  where 
tb«  tenant  had  the  power  of  de- 
termining hia  tenancy  by  a  notice, 
and  where  he  actually  gave  a 
valid  notice  BufEcient  to  deter- 
nine  iL  JohnUane  v.  HudUiton, 
CUrk,  M.  6  G.  4.  Pa^e  922 

AS.  An  act  of  parliament  for  incor- 
porating a  gas  light  company  en- 
acted, Uiat  all  the  costs  of  obtain- 
ing that  act  should  he  paid  and 
discharged  out  of  the  monies  sub- 
acribed  in  preference  to  ail  other 
payments:  Held,  that  the  attor- 
nica  who  obtained  the  act  might 
maintain  an  action  of  debt  founded 
npon  the  statute  for  their  costs. 

The  declaration  contained  other 
counts,  stating  that  the  defend- 
ants were  inMted  to  the  plaintiff 
for  work  and  labor,  &c. :  Held, 
upon  Eeneral  demurrer,  that  even 
asiumiDg  that  a  corporation  could 
not  contract  but  l>y  deed,  the 
omiation  to  set  out  a  deed  was  a 
Bi«e  matter  of  form,  and  there- 


POOB  HATE 

fere  ground  o(  apecia 
only.  TUton  and  Prei 
^C  V.  TMe  TowH  qfff 
IJgla  Company,  M.  6  i 


FLEDGE, 
See  Pa.BTiiKBaBiP 

POOR  RATE. 

1,  The  proprietora  of  c« 
it  one  quarries  agreed 
to  a  canal  company  yi 
quantities  of  good  lio 
the  canal  company  aboi 
at  the  rate  of  Id,  per  t 
they  should  at  any  tin 
to  deliver  tbe  quantitiei 
it  should  be  lawful  to  thi 
to  enter  into  or  upon  tfa 
limestone  quarries  of  a 
proprietors,  and  to  I 
quantities  of  liineatoM 
should  think   proper,  p 

fier  ton.  Tbe  proprieU 
imestone  quarries  havii^ 
supply  the  limestone  req 
company  entered,  and  < 
for  more  than  twenty 
work  the  quarries,  and 
limestone  at  2d.  per  to 
however,  that  the  com] 
not  any  exclusive  occup 
ajnere  privilege,  and  coo 
that  they  were  not  lial 
rated  to  tbe  poor.  Tk 
Tin  Trent  and  Mersey  ^ 
Company,  £.6G.4. 

2.  By  a  caoid  act,  tbe  profi 
the  Oxford  canal  were  ei 
to  take  a  certain  sum  m 
mile  upon  all  goods.  B] 
quent  act  for  making  a  n 
reciting  that  it  wa*  app 
that  the  making  of  tbe 
canal  would  be  injurioi 

~  proprietors  of  the  Oxfo 
and  that  it  had  been  ag 
an  indemnification  shoula 
to  tbem,  at  a  compens 
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such  injury,  it  was  enacted,  **  That, 
insteaa  of  the  mileage  duty  pay- 
able to  the  proprietors  of  the 
Oxford  canal,  it  should  be  lawful 
for  them  to  take,  for  all  coals 
which  should  pass  from  the  Oxford 
canal  into  and  upon  the  said  in- 
tended canal,  so  much  per  ton, 
without  any  regard  to  the  dis* 
tance  the  same  should  pass  along 
the  Oxford  canal ;  and  for  all 
other  goods  which  should  pass 
from  any  other  navigable  canal 
into  and  upon  the  Oxford  canal, 
and  from  thence  inco  and  upon 
the  said  intended  canal,  or  from 
the  intended  canal  into  and  upon 
the  Oxford  canal,  and  from  thence 
into  and  upon  any  other  navigable 
canal,  a  certain  other  sum  per 
ton,  without  regard  to  the  dis- 
tance the  same  should  pass  from 
the  said  Oxford  canal :  Held,  first, 
that  the  proprietors  of  the  Oxford 
canal  were  rateable  to  the  poor  in 
respect  of  their  mileage  duty  in 
every  parish  through  which  the 
canal  passed. 

Secondly,  that  they  were  liable 
also  to  be  rated  in  every  parish 
along  which  the  canal  passed  for 
a  proportion  of  the  compensation 
duty.  The  King  v.  The  Oxford 
Canal  Company,  E.  6  G.  4.  Page  n 

3.  Where  an  inclosure  act  enacted 
that  the  tithes  of  a  certain  parish 
should  be  extinguished,  and  that 
in  lieu  of  them  the  commissioners 
should  award  to  the  rector  a  cer- 
tain annual  rent,  equal  in  value 
to  a  certain  portion  of  the  lands 
in  the  parish,  to  be  paid  by  the 
owners  of  those  lands  in  such 
proportions  as  the  commissioners 
should  award:  Held,  that  the 
rector  was  liable  to  be  rated  to 
the  poor  in  respect  of  this  rent  or 
annual  payment,  the  act  not  hav- 
ing expressly  exempted  it  from 
that  burthen.  The  King  Y.BolderOf 
Clerk,T.SGA.  467 

4.  The  borgesaes  of  NeMngjham, 


and  the  occupiers  of  ancient  mes* 
suages  there,  had,  as  such,  for  a 
certain  portion  of  the  year,  a  rieht 
to  turn  cattle  into  certain  fields, 
and  to  exqlude  during  that  period 
the  owner  of  the  soil :  Held,  that 
this  was  a  mere  right  of  common, 
and  not  rateable  to  the  relief  of 
the  poor.  The  King  v.  ChurehiU 
and  Booth,  Af .  6  G.  4.  Page  750 
5-  Several  partners  of  a  firm  carried 
on  a  branch  of  their  business  in 
the  parish  of  ^.  by  means  of  a 
foreman  and  other  servants  who 
resided  in  the  parish,  in  a  house 
part  of  the  premises  wherb  the 
business  was  carried  on,  but  no 
one  of  the  partners  resided  in  that 
parish :  Held,  that  they  were  not 
rateable  to  the  relief  of  the  poor 
Ifi  that  parish  in  respect  of  their 
stock  in  trade  there.  Rex  v.  North 
Curry,  M.  6  G.  4.  953 

PRACTICE. 

1.  It  IS  not  necessary  that  there 
should  be  fifteen  days  between 
the  teste  and  return  of  a  writ  of 
error.   Laidler  v.  Foster,  £•  6  G.4w 

116 

2.  Defendant,  by  mistake,  pleaded 
the  general  issue  to  three  instead 
of  four  counts.  Plaintiff  replied; 
defendant  then  amended  bis  plea 
by  extending  it  to  the  fourth 
count.  Plaintiff  not  having  re- 
plied to  tlie  amended  {^ea,  id* 
though  ruled  so  to  do,  defendant 
signed  judgment  of  noiMrof  to 
the  whole  action :  Held,  that  this 
was  irregular.  Dordey  v.  Co(^, 
£.  6G.4.  135 

3.  Where  a  prisoner  is  brought  up 
under  a  habeas  corpus  issued  at 
common  law,  he  may  controvert 
the  truth  of  the  return  by  virtue 
of  the  56G.3.  c.lOO.  «.4.  Ex 
parte  Seeching  and  Oikere^  E. 
6G.4.  196 

4.  Where  a  statute  gives  trd>l»  da- 
mages, tlie  plaintiF  it  enthM  to 

thne 
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three  times  the  full  amouift  of  the 
damages  found  by  the  jury.  Buckle 
V.  Bemesy  E.  6  G.  4.        Page  1 54 

5.  A  motion  for  a  new  trial  cannot 
be  made  after  a  motion  in  arrest 
of  judgment.  Philpot  v.  Page^ 
E.6G.^  160 

6.  In  ejectment  for  premises  which 
had  been  demised  on  lease  to  one 
person  who  had  underlet  to  others, 
it  was  held  to  be  necessary  to 
serve  all  the  under-tenants  with  a 
copy  of  the  declaration.  Where 
the  tenant  of  a  house  locked  it  up 
and  quitted  it,  and  the  landlord 
three  months  afterwards  fixed  a 
copy  of  a  declaration  in  ejectment 
to  the  door :  Held,  that  the  service 
was  not  sufficient,  but  that  the 
landlord  should  have  treated  it  as 
a  vacant  possession.  Doe^  d.  Lord 
Darlington  v.  Cock  and  Others^  E, 
6  G.  4.  259 

7.  A  rule  for  costs  for  not  proceed- 
ing to  trial  may  be  obtained  after 
a  rule  for  judgment,  as  in  case  of 
a  nonsuit  has  been  discharged. 
Thomas  v.  WiUiamSy  E.  6  G.  4. 

260 

8.  Where  several  persons  are  con- 
victed of  a  misdemeanor,  a  new 
trial  cannot  be  moved  for  unless 
they  are  all  present  in  court ;  and 
it  is  not  a  sufficient  excuse  for  ab- 
sence that  they  are  in  custody  on 
civil  process.  The  King  v.  Holling- 
berry  and  Others^  T.  6  G.  4.     329 

9.  By  the  jurat  to  an  affidavit  of 
debt  made  by  a  foreigner,  it  was 
certified  by  the  signer  of  the  bills 
of  Middlesex  that  the  affidavit  was 
interpreted  by  </.  C,  professor  of 
languages,  (he  having  first  sworn 
that  he  understood  the  English 
and  French  languages,)  to  the  de- 
ponent, who  was  afterwards  sworn 
to  the  truth  thereof:  this  was  held 
to  be  sufficient.  Bosc  v.  Solliersy 
T.  6  G.  4.  358 

10.  After  a  Judge's  order  making  it 
imperative  for  a  defendant  to  plead 
within  a  given  time,  and  no  plea 


within  that  time,  the  pb 
sign  judgment  without 
ride  to  plead.  Nias  v, 
T.  6  G.  4. 

11.  The  Court  will  not  ord 
ment  roll  to  be  taken  oi 
although  it  was  not  can 
twenty  four  years  after 
ment,  that  having  been 
docketed.  JBarrow^admi 
V.  Croft,  Marsden  v. 
6G.4. 

12.  A  cause  cannot  be  re 
habeas  corpus  cum  caus 
inferior  court  uniess  th 
ant  is  actually  or  constn 
custody. 

Where  a  certiorari  issi 
move  a  cause  from  ai 
court,  and  the  court  I 
turned  a  copy  of  the  rei 
not  the  record  itself,  t 
quashed  the  writ  and  rei 
awarded  a  procedendo. 
and  Another  v.  Forsyth  i 
T.  6  G.  4. 

13.  Where  a  defendant  n 
cause  from  an  inferior 
certiorari,  the  plaintiff  is  c 
to  follow  the  suit,  and 
fendant  cannot  sign  judj 
non-pros  for  want  of  a  dei 
Clerk  V.  The  Mayor^  S^c, 
toicky  M.  6  G.4. 

14.  Where  a  defendant  is  g 
quo  warranto,  the  prosecu 
titled  to  the  writ  of  mand 
a  new  election,  if  he  aj 
reasonable  time.  If  he  c 
the  defendant  is  entitled 
for  the  writ.  The  King  v. 
M.  6  G.  4. 

15.  Where  a  motion  is  mi 
cause  removed  to  K.  B. 
of  error,  the  affidavits 
entitled  in  the  cause  in  ei 
not  in  the  original  cause.' 
V.  Rogiery  M.  6  G.  4. 

16.  Where  a  court  of  requ 
enables  a  defendant  to  d 
plaintiff  of  his  costs  if  he  i 
superior  court,  the  defend 


PRACTICE. 


PRINCIPAL  AND  AGENT-  lOSS 


make  his  application  for  that  pur- 
pose promptly,  and  where  a  motion 
to  enter  a  suggestion  to  deprive 
the  plaintiff  of  costs  might  have 
been  made  in  Easter  term,  but  in- 
stead of  that  a  negociation  respect- 
ing the  costs  was  then  entered 
into,  and  the  motion  was  made  in 
Trinity  term,  Held  that  it  was 
too  late.  Hippesley  v.  Lounge  M. 
6  G.  4.  I^ge  86S 

17.  If  bail  do  not  justify  in  four 
days  after  exception,  the  plaintiff 
is  at- liberty  to  proceed  upon  the 
bail  bond,  although  from  the  bail 
having  been  put  in  sooner  than 
was  necessary,  the  rule  for  bring- 
ing in  the  body  has  not  expired, 
and  the  sheriff  is  not  liable  to  an 
attachment.  Bond  v.  Evans^  M» 
6  G.  4.  864* 

18.  A  Judge's  order  for  a  stay  of 
proceedings  must  be  drawn  up 
forthwith.  Delay  in  drawing  it  up 
operates  as  a  waiver  of  it.  Charge 
and  Others  v.  FarhaU,  M.  6  G.  4. 

865 

19.  An  affidavit  to  hold  to  bail  made 
before  a  British  consul  in  a  foreign 
country,  stated  that  the  defendant 
was  indebted  to  the  plaintiff  in  a 
certain  number  of  pounds  sterling: 
Held,  that  the  affidavit  was  insuf- 
ficient, inasmuchas  it  did  not  ap- 
pear with  certainty,  whether  the 
defendant  was  indebted  in  British 
or  in  Irish  sterling  money. 

Quaere,  If  a  British  consul  in  a 
foreign  country  has  authority  to 
administer  an  oath.  Pickardo  v. 
Machado,  M.  6  G.  4.  886 

20.  Where  a  defendant  in  replevin 
avows  as  landlord  for  rent  in 
arrear,  and  obtains  a  verdict,  he 
is  entitled  to  double  costs,  al- 
tliough  the  action  be  really  and 
bona  fide  brought  to  try  the  title 
to  the  land. 

The  true  mode  of  estimating  the 
amount  of  double  costs  is,  first  to 
allow  the  defendant  the  single 
costs,  including  the  expencea  of  < 


witnesses,  counsel's  fees,  &c.,  and 
then  to  allow  him  one-half  of  the 
amount  of  the  single  costs,  with- 
out making  any  deduction  on  ac- 
count of  counsels'  or  court  fees, 
&c.  Sianiland  v.  Ludlam,  M^ 
6G.4.  Page  889 

21.  When  in  ejectment  a  person  ob- 
tains 8  rule  to  defend  as  landlord, 
the  plaintiff,  nevertheless,  may 
sign  judgment  against  the  casual 
ejector,  but  may  not  take  out 
execution  without  further  order : 
Held,  that  after  verdict  and  judg- 
ment against  the  landlord,  exe- 
cution may  be  issued  aoaiDst  him 
without  any  further  order  of  the 
Court.  Doe,  detn.  Lucyy.  Bennett p 
M.6G.^.  897 

22.  Process  being  returnable  on  the 
7th  November^  the  time  to  put  in 
bail  expired  on  the  llth.  On  the 
10th,  defendant  obtained  a  rule 
nisi  to  set  aside  process  and  stay 
proceedings,  on  the  ground  of 
misnomer.  This  rule  was  dis- 
charged with  costs  on  the  2l8t« 
On  the  22d,  an  assignment  of  the 
bail  bond  was  taken,  and  proceed- 
ings had  under  it,  and  on  the 
same  day  the  defendant  put  in 
bail:  Held,  that  the  defendant 
had  not  the  whole  of  the  22d  to 
put  in  bail,  and  that  the  assign- 
ment of  the  bail  bond,  and  the 
proceedings  had  under  it,  were 
regular.  St.  Hanlaire  v,  iSyqm, 
M.6G.4.  970 

PRINCIPAL  AND  AGENT. 

1.  Where  goods  were  placed  in  the 
hands  of  a  factor  for  sale,  and  he 
indorsed  the  bills  of  lading  to  the 
defendants,  who  thereupon  ac- 
cepted a  bill  for  him,  and  he  at 
the  same  time  directed  the  de- 
fendants to  sell  the  goods,  and 
reimburse  themselves  the  amount 
of  the  bill  out  of  the  proceeds : 
Held,  that  the  defendants,  having 
sold  the  goods,  could  not  be  sued 

for 


PRINCIPAL  AND  AGENT. 


for  them  in  trover  by  the  original 
owner. 

Semble,  That  he  might  have 
Tsaintained  money  had  and  re- 
ceived fbr  the  proceeds,  and  that 
the  defendanU  could  not  have  re* 
tained  the  amount  of  the  money 
advanced  to  the  factor.  Sliemdd 
T.  Holden  and  Another,  E.  6  G.  *. 
Page  5 

fi.  By  power  of  attnuey  the  colonel 
of*  regiment  appointed  A.  S.  tiii 
true  and  lawful  agent,  for  him  and 
in  bia  name  to  aak,  demand,  and 
receive  from  the  paymaster-ge- 
neral of  the  forcei  all  such  pay 
and  allowancei  as  might  become 
due  and  payable  unto  him,  the 
colonel,  the  commissioned  officers, 
non-commissioned  officers,  end 
privates  of  the  regiment.  A.  B. 
Having  received  a  sum  of  money 
from  the  paymaster-general  under 
'  this  authority,  afterwards  became 
bankrupt,  the  colonel  being  then 
indebted  to  htm  for  clothing  fur- 
niahed  to  the  regiment:  Held, 
that  A.  B.  roust  be  taken  to  have 
received  the  money  from  the  pay' 
master-general  in  his  character  of 
agent  to  the  colonel,  and  that  the 
latter  was  entitled  to  set  off,  in  an 
action  brought  by  the  assignees 
for  a  sum  due  for  clothing,  the 
monies  received  from  the  pay' 
master-general  by  the  agent  before 
his  bardiruptcy.  Knowle*  and 
Othert,  Attigneet  o/*  Gilpin,  v. 
Sir  A.  MttitSind,  bart.,  £.  6  G.  4. 
173 

9.  A.,  resident  at  Nnplet,  sent  an 
order  to  M.  and  Co.  hardware- 
men  at  Birmittgham,  "  to  dispatch 
to  him  certain  goods,  on  insurance 
being  edited.  Terms,  three 
months'  credit  from  the  time  of 
arrival."  M.  and  Co.  (having 
narked  the  package  with  A-'t 
initials)  dispatched  the  goods  by 
the  canal  to  Lnerpool,  and  effect- 
ed an  inaurance,  declaring  the  in- 
t«nMt  %atfmA.    At  Liotrpool 


the  gooda  were  deliv< 
agent  of  Af.  and  Co.ti 
of  a  veaael  bound 
through  %rhoae  neeli| 
were  damaged :  Heh 
property  In  the  good 
^.  as  soon  as  they  were 
from  Birmingk^,  an 
terms  of  the  order  dii 
the  arrival  of  the  goodj 
a  condition  precede! 
liability  to  pay  for  thee 
he  might  therefore  m 
action  for  the  injury  d 
goods  through  the  ncf 
the  ship-owner.  Fragat 
E.  6  G.  4. 

4.  Assumpsit  for  goods  so 
livered.  Plea,  that  the^ 
sold  and  delivered  to  tl 
ant  by  A.,  the  factor  aO' 
piainiiff,  with  the  privity 
tiif,  as  and  for  the  go< 
and  that  the  defeDOM 
know  that  the  gooda  we 
property  of  A. :  that  at 
of  the  sale  and  deliver 
and  still  is  indebted  to 
in  more  than  the  valt 
goods,  and  that  defendai 
and  willing  to  set  off  am 
plaintiff  the  value  of  tl 
out  of  the  monies  to 
owing  from  A. :  Held,  < 
demurrer,  that  the  plea ' 
Carr  v.  HintAliff;  T.6i 

5.  A.,  being  agent  for  tb 
and  the  grantee  of  an  an 
livered  an  account  to  tfai 
by  which  it  appeared  tbi 
agent,  had  recoived  cei 
ments  on  account  of  the 
these  payments,  in  fact, 
been  recnved :  Held* 
agent  was  hound  by  the 
which  he  had  delivered, 
could    shew  that   he    hi 


neeM  ofHonardartd  tjiii. 
ton,  M.6G.*, 


QUARE  IMPBDIT. 


REMOVAL,  ORDER  OF.    lOM 


POWER  OF  ATTORNEY, 
See  Principal  amd  Aoknt,  2. 

PROMISSORY  NOTE, 
SftfBiLL  OF  Exchange,  3.  Stamp,  1. 

PUIS  DARREIN  CONTINU- 
ANCE, 

See  Costs,  1. 

QUARE  IMPEDIT. 

In  a  declaration  in  quare  impedit 
the  right  of  presentation  to  a  per- 
petual curacy  was  stated  to  be  in 
all  the  householders  and  heads  of 
families  in  a  township  and  the  heirs 
male  of  A.M.*b  body,  and  such 
other  of  his  kindred  or  blood  as 
should  have  any  lands  in  the 
township,  or  the  greater  number 
of  them ;  and  it  was  averred  that 
the  chapel  being  vacant,  one  B, 
was  duly  nominated  and  elected 
minister  by  the  plaintiffs,  being 
the  greater  number  of  the  house- 
holders and  heads  of  families  in 
tlie  township,  to  whom  the  nomi- 
nation and  election  of  the  minister 
then  belonged :  Held,  after  ver- 
dict, that  the  declaration  was  bad, 
inasmuch  as  it  did  not  state  that 
the  heirs  male  of  il.Af.'s  body, 
and  such  other  of  his  kindred  or 
blood  as  had  lands  in  the  town- 
ship, concurred  in  the  nomination, 
or  that  they  were  in  the  minority, 
or  that  there  were  no  such  per- 
sons. 

In  16S1,  A.  M.  founded  a  chapel 
of  ease,  and  endowed  it  with  lands 
for  the  maintenance  of  a  minister, 
and  by  his  will  directed  that  bis 
son  should  during  his  life  have  the 
nomination  and  election  of  the 
minister,  and  might  by  will  or 
deed  set  down  the  order  or  course 
for  the  nomination  and  election  of 
the  minister  after  his  death ;  and 
if  he  should  nqt  set  down  any 
course  or  order»  then  the  miniifter 


should  be  nominated  and  elected 
by  all  the  householders  and  heads 
of  families  in  the  township,  and 
the  heim  male  of  his,  A*  M.s  body, 
and  such  other  of  his  kindred  or 
blood  as  should  have  any  lands  in 
the  township,  or  the  greater  niun« 
her  of  them.  By  the  Instrument 
of  consecration  all  tithes,  feet,  and 
emoluments  whatever  on  burials, 
marriages,  &c.  were  reserved  to 
the  vicar  of  the  parish.  The  son 
not  having  set  down  any  order  or 
course,  held  that  the  householders 
and  heads  of  families  in  AsiUj^  bad 
no  right  to  present  a  curate  to  this 
chapel  without  the  consent  of  the 
vicar. 

It  is  a  general  rule  of  law  that 
where  a  chapel  of  ease  has  been 
erected  within  the  time  of  lesal 
memory,  the  incumbent  of  Sie 
mother  church  is  entitled  to  the 
nomination  of  the  minister  unless 
there  has  been  a  special  asree- 
raent  to  the  contrary,  to  whicn  the 
parson,  patron,  and  ordinaiy  are 
parties.  Fer  AbboUC.J.  Fam^ 
laorth  and  Others  v.  The  Bishop  of 
Chester  and  Others^  T.  SG.^ 

Page  555 

QUO  WARRANTO, 
S^eConPonATioN,L  MAin>Aici7S,2. 

REMOVAL,  ORDER  OF. 

1.  An  order  of  removal  was  directed 
to  the  churchwardens  and  over* 
seers  of  the  parish  of  Z^  In  fiict 
Z.  was  a  vilJ,  and  there  were  no 
churchwardenv  in  it:  Held»  that 
the  word  **  churchtoardens"  might 
be  reiected  as  surplusage»  and 
that  the  sessions  might,  under  the 
statute  6G.2.  c.l9.  #.!•,  amend 
the  order,  bv  inserting  in  it  the 
words,  or  viu» 

A  party  bv  serving  an  office  of 
clerk  to  a  chapel  situated  in  an 
extra-parochial  vill,  may  gain  a 
■eldtmenr  in  the  ndjoJning  psaish 


1096  RIVER. 

ifherewde  there,  and  If  part  of 
the  duties  of  his  office  of  clerk  be 
exercisable  within  thet  part  of  the 
parish  where  lie  reside*.  The  King 
y.Amlack,M.6G.i-  Page  757 
S.  Upon  sn  appeal  against  an  order 
of  reinoTai,  the  justices  were 
equally  divided  in  opinion  upon  a 
question  of  fact,  on  which  the 
tettlement  of  the  pauper  depend- 
ed. The  session*  thinking  that  it 
lay  on  the  respondent  parish  to 
eitablish  their  case  to  the  satis- 
faction of  a  majority  of  the  court, 
quashed  the  order  of  removal. 
The  sessions  having  decided  the 
case,  this  court  refused  a  raan- 
damus. 

Quaere,  if  the  sessions  ought  to 
have  adjourned,  instead  of  quash- 
ing the  order.  Tim  King  v.  The 
Juiticet  of  Monntouthshire,  M. 
6G.4.  8« 

RIGHT  OF  COMMON, 
See  EviDBHCE,  7-   Poor  Rate,  4. 


A  public  right  of  navigation  in  a 
nvcr  or  creek  may  be  extinguish- 
ed either  by  an  act  of  parliament 
or  writ  of  ad  quod  damnuni,  and 
inquisition  thereon,  or  under  cer- 
tain circumstances  by  commission- 
ers of  sewers  or  by  natural  causes, 
such  as  the  recess  of  the  sea,  or 
an  accumulation  of  mud,  &c. ;  and 
where  a  public  road  obstructing  a 
channel  (once  navigable)  has  ex- 
isted for  so  long  a  time  that  the 
state  of  the  channel  at  the  time 
when  the  road  was  made  cannot 
be  proved,  in  favour  of  the  exist' 
ing  state  of  thinn,  it  roust  be  pre- 
sumed that  the  right  of  navigatioi: 
was  extinguished  in  one  of  the 
modes  before  mentioned,  and  the 
road  cannot  be  removed  i 
nuisance  to  that  navigation. 

Every  creek  or  river  into  which 
the  tide  flows  ii  not  on  that  ac- 
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count  necessarily  a 
vigable  channel,  altl 
ciently  large  for  tb. 
PerBayieyJ.  The  k 
tague  and  Others,  1'.  i 


SEA  SHORI 
See  Dssn,  I. 

SESSIONS.  ORDI 
See  Mawdamcs 
The  court  of  quarter  sei 
an  order  that  A.  B., 
bailiff  of  the  lordship 
fined  10^  for  refusin 
to  the  duty  of  hin  ol 
ancient  usage,  to  sumn 
froro  the  lordship  to  ai 
quarter  sessioas,  he  th 
having  been  duly  req 
do  by  warrant  from  i 
Held,  that  this  order 
although  it  did  not  i 
the  bailiff  was  sum  mom 
at  the  sessions,  it  bein 
to  do  BO  without  suniii 
King  V.  Jat'am,  M.  6  C 

SET  OFF, 
See  Ass  (IMPS  IT, 

SETTLEMENT  —  Z^,  , 
ship, 

Anapprentice,  who  lived  i 
with  his  master  in  thi 
/.,  went  home  to  his 
(he  parish  of  R.  every 
and  slept  there  on  Sai 
Sunday  nights,  (with  h 
leave,)  and  returned  t 
Monday  momine-  The 
having  returned  and 
usual  on  a  Monday,  lef) 
in  the  evening,  and 
turned ;  Held,  that  th 
in  R.  being  merely  by 
dutgence,  and  not  fo: 
poses  of  the  apprentic 
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1037. 


t)6t  safficient  t^  confer  a  settle- 
ment. The  King  v,  Ilkeston^  E. 
€  G.  4.  Page  6* 


SETTLEMENT  —  hy  Hiring  and 

Service* 

i.  A  pauper  was  hired  three  weeks 
before  Martinmas  at  4/.  wages, 
end  received  \s.  earnest,  but  no 
period  was  mentioned  for  duration 
of  the  service.  The  pauper  went 
to  the  service  a  week  after  Mar- 
tinmas, and  upon  the  same  day 
his  master  told  him  that  it  was 
not  the  custom  to  hire  servants  in 
that  parish  for  more  than  fifty-one 
weeks,  that  he  forgot  to  mention 
it  at  the  time  when  he  hired  him, 
and  therefore  that,  if  he  had  no 
objection,  he  would  hire  him  asain 
for  fifty-one  weeks,  and  give  him 
another  shilling  for  earnest.  The 
pauper  accepted  it, .  and  remained 
in  the  service  till  the  following 
Martinmas.  There  not  having 
been  a  year*s  service,  the  sessions 
held  that  there  had  been  a  dis- 
solution of  the  original  contract, 
and  not  a  dispemmtion  with  the 
week's  service :  Held,  that  this 
was  a  question  of  fact  for  the 
sessions,  and  they  having  deter- 
mined it,  this  court  refused  to  dis- 
turb their  decision.  The  King  v- 
The  Inhabitants  of  Boitesford,  £. 
6  G.  4.  84 

"2.  The  forty  days'  residence  ne- 
cessary to  confer  a  settlement  by 
hiring  and  service  must  be  within 
the  compass  of  a  year,  but  need 
not  be  under  the  same  year's 
hiring.  The  King  v.  The  Inhabit- 
ants ofFindon,  E,  6  G.  4.  91 

5.  An  infant  pauper  may  gain  a 
settlement  by  hiring  and  service 
:vith  his  father.  The  King  v.  The 
Inhabitants  of  Chillesford.  The 
King  V.'  The  Inhabitants  of  Wins- 
low,  E.  6  G.  4.  94 

Vol.  IV. 


SETTLEMENT  —  btf  renting  a  te- 
nement, 

1.  A  pauper,  three  weeks  after 
May-day  1820,  hired  a  house  and 
land  in  the  parish  of  S.  for  a  year 
from  the  preceding  May-day^  at 
the  rent  of  15/.,  and  at  the  expir- 
ation of  that  time  hired  it  again 
for  another  year  at  the  same  rent« 
He  occupied  the  premises  from 
the  time  of  the  first  hiring  until 
six  niontlis  after  the  second  hiring, 
and  paid  the  rent  during  the  whole 
period,  calculated  from  May -day 
1820:  Held,,  that  he  thereby 
gained  a  settlement  in  5.,  for 
that  the  occupation  under  the 
different  hirings  ikiight  be  con- 
nected 80  as  to  make  an  occupa- 
tion for  one  whole  year  within 
the  meaning  of  59  G.  S.  c,  SO.  The 
King  V.  The  Churchwardens  and 
Overseers  of  the  parish  of  StovOf  E. 
6  G.  4.  Page  87 

2.  The  pauper  who  rented  a  farm  in 
C.  assigned  it  tb  P.,  upon  trust, 
to  cultivate  it  and  pay  the  pauper's 
debts,  &c.  The  lease  expired  ik 
1817>  no  settlement  of  accounts 
took  place,  but  P.,  without  the 
authority  of  the  pauper,  then 
hired  a  house  in  H.  at  the  yearly 
rent  of  18/.  to  which  the  pauper 
and  his  family  removed,  and  they 
resided  there  for  more  than  two 
years.    The   pauper   never  paid 

•  any  rent  or  taxes,  but  P.  rated 
and  paid  the  rent  and  taxes : 
Held,  that  the  pauper  gained  a 
settlement  in  H.  by  the  occupation 
of  the  house'.  The  King  v.  The 
Inhabitants  of  Chedtston,  E.  6G.4. 

230 

3.  A  butcher  agreed  to  occupy  a  stall 
in  a  market  at  2^.  6d.  per  week.  The 
stall  was  a  permanent  building, 
with  a  door  capable  of  being 
locked,  and  the  key  was  in  his 
possession,  but  he  had  right  of 
access  to  the  stall  on  two  days  in 

3  Y  the 


theiUtutelSft  U  Ci>r.2.c.12.<.l.| 
Rex  V.  The  Inhabilantt  i>f  Cnven-  j 
ham,  M.  6  G.  4.  Page  663  | 

4.  A  landlord  demised  a  house  and  i 
fixtures  to  a  tenant,  nt  nn  annual  '■ 
rent  of  10/.;  and  the  tenant  paid. 
TBteG  in  resjiect  of  the  same,  but 
the  house  «vs  not  rated  at  10/> 

Ecr  annum:  Held,  that  the  fixtures  j 
cinf;  parcel  of  the  tenement  de- 
niisL'tl,  and  the  whole  together  | 
bcii)g  of  the  annnul  value  of  10/.,  : 
tlie  tenant  f^aincd  a  settlement  by  i 
thi«  payment  of  rates.  Hex  v,  | 
The  InhabitaiiU  of  Saint  Dunslan 
in  Kent,  jU.  6G.+. 


SETTLEMENT  — «y  tervi»s  <"> 
office. 

\.  Where  eight  parishes  were  in- 
corporated, and  had  a  common 
workhouse  under  the  22  G.  S. 
c.  83.t  and  a  person  was  appointed 
by  one  of  those  parishes  governor 
of  the  poor  of  that  parish  for  one 


,  Olid  B 


icd  for  thrc 


J.T. 


under  that  appointmi 
in  the  work-houBe  :  Held,  that  no 
one  parish  had  power  singly  to  ap- 
point a  governor  of  its  poor,  and 
that  the  pauper  did  not,  by  kcrving 
under  that  appointment,  gain  a 


SHIP  REGISTRY  ACTS. 
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voices  for  goods  shipped  on  board 
the  ship  for  her  then  intended 
voyage,  and  which  goods  were  to 
be  made  deHverable  to  B*  or  his 
assigns,  to  the  intent  that  he  might 
dispose  of  the  same  in  India,  and 
invest  the  proceeds  in  other  goods 
to  be  shipped  on  board  the  ship, 
and  to  be  made  deliverable  to 
B,  in  London,  or  invest  the  same 
in  bills,  and  then  the  net  amount 
of  such  goods  or  bills  to  be  in 
further  payment  of  the  purchase 
money.  Covenant  by  B.,  that  at 
the  expiration  of  three  months 
next  ensuing  the  arrival  and  re- 
port inwards  of  the  ship  in  Lon- 
don  from  her  then  intended 
voyage,  and  upon  A,'s  paying 
the  sum  thereby  intended  to 
be  secured,  and  performing  the 
covenants  therein  contained,  that 
he  (B.)  would  transfer  to  him  the 
ship.  At  the  time  of  the  execu- 
tion of  the  agreement  the  ship 
was  in  the  port  of  London,  where 
she  was  registered.  There  was 
no  indorsement  of  the  agreement 
on  the  certificate  of  the  registry ; 
but  in  pursuance  of  the  agreement 
A.had  possession,  and  fully  loaded 
her  on  his  own  account,  and  sailed 
on  the  voyage  to  India,  A.  paid 
to  B,  the  two  instalments,  and 
delivered  to  him  a  bill  of  lading 
of  goods  valued  in  the  invoice  at 
4C00/.,  which  were  consigned  by 
him  to  merchants  at  Calcutta.  A, 
left  those  goods  at  Madras,  and 
then  proceeded  to  Calcutta,  where 
he  relinquished  the  command.  A* 
became  bankrupt,  and  did  not 
complete  the  purchase  of  the  ship, 
nor  pay  the  residue  of  the  pur- 
chase money :  Held,  that  an  ex- 
ecutory contract  for  the  sale  of 
a  ship  was  within  the  statute 
34  G.  3.  c.G^,  5.15.,  and,  there- 
fore, that  the  contract  for  the 
sale  of  the  ship  was  void  for  want 
of  an  indorsement  of  the  agree- 
ment on  the  certificate  of  registry. 


Mortimer  and  Others,  Assignees 
of  Merriman,  a  Bankrupt,  v.  Flee' 
ming,  E6G.4f.  Page  120 

SLANDER. 

1.  In  an  action  for  words  spoken  of 
the  plaintiffs  in  their  trade  as 
bankers,  it  was  proved  that  A>  B. 
met  the  defendant  and  said,  **  1 
hear  that  you  say  that  the  plain- 
tiffs' bank  at  M.  has  stopped.  Is 
it  true  ?"  Defendant  answered, 
"  Yes,  it  is ;  I  was  told  so.  It 
was  so  reported  at  C,  and  nobody 
would  take  their  bills,  and  I  came 
to  town  in  consequence  of  it  my- 
self.*' It  was  proved  that  Cx). 
told  the  defendant  that  there  was 
a  run  upon  the  plaintiffs'  bank  at 
M.  Upon  this  evidence,  the 
learned  judge,  after  observing  that 
t:  e  defendant  did  not  appear  to 
have  been  actuated  by  any  ill  will 
against  the  plaintiffs,  directed  the 
jury  to  find  their  verdict  for  the 
defendant,  if  they  thought  the 
words  were  not  maliciously  spoken : 
'  Held,  upon  motion  for  a  new  trial, 
that  although  malice  was  the  gist 
of  the  action  for  slander,  there 
were  two  sorts  of  malice,  malice 
in  fact,  and  malice^  in  law ;  the 
former  denoting  an  act  ddne  from 
ill  will  towards  an  individual ;  the 
latter  a  wrongful  act  intentionally 
d6ne,  without  just  cause  or  excuse, 
and  that  in  ordinary  actions  for 
slander,  malice  in  law  was  to  be 
inferred  from  the  publishing  of 
the  slanderous  matter,  the  act  it- 
self being  wrongful  and  intentional, 
and  without  just  cause  or  excuse; 
but  in  actions  for  slander  prim& 
facie  excusable  on  account  of  the 
cause  of  publishing  the  slanderous 
matter,  malice  in  fact  must  be 
proved:  Held,  therefore,  in  this 
case,  that  the  judge  ought  first  to 
have  lefl  it  as  a  question  for  the 
jury,  whether  the  defendant  un- 
derstood A.  B.  as  asking  for  in- 
S  Y  2  formatioD, 


formation)  and  whetlier  he  had 
ntlcrcd  llie  warOs  nsen-ly  by  way 
ol" iiui)C«t  ailvHC  to  A. IS.  to  rcgu- 
latu  ills  coiiddut,  and  ii'ltiL'y  witc 
oi'  that  opiilinn,  tlii'ci,  swondly,  I 
wlicllicr  in  so  i!uin{;  lie  wiin  puiily 
1)1'  any  malicu  in  lact.  lirnma^e 
and  Atiolhcr  v.  I'rosser,  K.  (i  il.  l-. ' 
Paso  •111 
2.  Case  for  slander.  Dcdaraiion 
stated  that  pluintiff  nas  treasurer 
and  colieL'tor  of  certain  tulliit  arid 
lliat  di'feiiduiil  spoke  of  and  con- 
cerning till'  ]ilaiiililf  as  such  trea- 
surer and  collector  certain  wordti, 
"  thereby  nicanin;^  that  the  iilain- 
lilf  tu  ituch  Irrasarer  iinil  cnl/rctor 
had  hccn  (jiiilty  uf,  &c.:"  Held, 
that  the  ]ilaiiitif1'  wa*  hiiund  by  '. 
the  inucndo  to  |iriivc  that  Ijc  uas 
treasurer  and  collector.  Scl/frt 
V.  Till,  M.  (i  (.'.  1.  «55 


STAMP.  I 

1.  At)  instrument  in  the  folloK'infr . 
form  :  "  Hcieivcd  of  /J.  II.  100/.  ■ 
which  I  promise  to  pay  nu  demand  , 
with  Ian  I'ul  inlercst,"  in  a  proiiiis- 
sury  note.  ' 

In  assumpsit  hv  jn  fxieiitrix 
on    II    prninisyo.y'ni'U^    for    JOIl/. 


1  IM 


[id  <: 


..1  (.V 


V  lu, 
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iivi'il 
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lillllDIII 
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SURETY. 
See  Composition. 

TENDER. 
See  Action  on  the  Cask,  1« 

TITHES. 
See  Imclosure  Act. 

TITLE. 
See  Action  on.  the  Case,  S. 

TOLL. 

1.  By  a  turnpike  act,  certain  tolls 
were  imposed  upon  every  car- 
riage, &c.  drawn  by  horses,  vary- 
ing in  amount  in  proportion  to  the 
number  of  horses  drawing  the 
same ;  and  certain  otlifer  tolls  were 
imposed  upon  waggons  and  carts 
drawn  by  horses ;  and  another 
toll  for  horses,  mules,  or  asses, 
laden  or  unladen,  and  not  draw- 
ing ;  proviso,  that  no  more  than 

one  toll  should  be  taken  from  any 

■  •■  •> 

person  for  passing  and  repassmg 
on  the  same  day  with  the  same 
horses,  beasts,  and  carriages 
through  the  toll  gates.  A  stage 
coach,  drawn  by  four  horses, 
passed  through  a  gate  erected 
under  this  act  of  parliament,  and 
paid  the  toll.  In  the  evening  of 
the  same  day,  the  same  coach  re- 
passed through  the  same  gate  with 
the  same  coachman,  but  with  dif- 
ferent horses  and  passengers : 
Held,  that  a  second  toll  was  not 
payable  in  respect  of  this  carriage 
and  horses. 

By  another  clause  of  the  act,  it 
was  enacted  that  no  action  should 
be  commenced  against  any  person 
for  any  thing  done  in  pursuance 
of  the  act  until  twenty-one  days' 
notice  should  be  given  to  the  clerk 
of  the  trustee^)  or  after  sufficient 


satisfaction  or  tender  thereof  had 
been  made  to  the  party  aggrieved, 
or  after  six  calendar  months  next 
afler  the  fact  committed,  and  that 
every  such  action  should  be 
brought  in  the  county  or  place 
where  the  matter  should  arise, 
and  not  elsewhere,  and  the  de- 
fendant should  and  might  at  his 
election  plead  specially,  or  the 
general  issue,  not  guilty,  and  give 
in  evidence  that  tlie  same  was 
done  in  pursuance  and  by  the  au- 
thority of  the  act:  Held,  in  as- 
sumpsit against  a  toll  collector, 
brought  to  recover  back  money 
alleged  to  be  exacted  by  him  im- 
properly as  toll,  that  twenty^one 
days'  notice  of  action  ought  to 
have  been  given,  and  that  the 
action  should  have  been  brought 
in  a  proper  county.  Waierhouse 
and  Others  v.  Keen^  E.  6  G.  4. 

Page  200 
,  By  a  turnpike  act,  the  trustees 
were  authorised  to  take  at  each 
and  every  of  the  several  respective 
turnpike  gates  erected .  oa  the 
road,  the  following  tolls :  '<  For 
every  horse,  mule,  or  other  cattle 
drawing  a  carriage,  nine-pence; 
for  every  horse,  mule,  or  ass,  not 
drawing,  two -pence;  for  every 
drove  of  oxen,  cows,  &c^  one 
shilling  and  sixpence  perscore ;  for 
every  drove  of  hogs,sheep,&c.,one 
shilling  and  four-pence  per  score.'' 
By  another  section,  it  was  made 
lawful  for  the  trustees,  at  a  meet- 
ing to  be  holden  for  that  purpose, 
whereof  notice  in  writing  was  to 
be  affixed  on  all  the  turnpike  gates 
erected  on  the  road,  to  lessen  and 
reduce,  and  again  to  raise  and* 
advance  all  or  any  of  the  tolls 
thereby  granted,  and  such  tolls  so 
reduced  or  advanced  were  to  be 
collected  as  the  tolls^  thereby 
granted:  Held,  that  under  this 
act,  the  trustees  were  authorised 
to  reduce  or  advance  aw  4>f  the 
four,  descriptions  of  tolls  al  all 

the 
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TRESPASS. 


the  gates,  but  not  to  reduce  or 
advance  them  at  one  gate  and  not 
at  another.  The  King  v.  Trtu- 
fees  of  the  Burif  and  Stratton 
Roadsy  T.  6  G.  4.  Page  361 


TOWN  CLERK. 
See  Agreement,  1* 

TRESPASS. 
See  Military  Officer. 

1.  Where  a  party  raising  a  party 
wall  bonk  fide  intended  to  comply 
with  the  directions  of  the  build- 
ing act,  14  G.  3.  c.  78.,  but  did  not 
in  fact  do  so,  and  injured  the  ad- 
joining house,  the  owner  of  which 
brought  trespass  :  Held,  that  the 
raising  of  the  wall  was  to  be  con- 
sidered as  done  in  pursuance  of 
the  statute,  and  that  the  defend- 
ant was  entitled  to  the  protection 
given  by  the  one  hundredth  sec- 
tion. Pratt  V.  Ilillman  and  two 
Others,  T.  6  G.  4.  269 

2.  A.  paid  a  nominal  rent  to  the 
king  for  1000  acres  of  woodland, 
the  wood  being  all  reserved  to 
the  crown.  During  four  months 
in  the  year  A.  exercised  the  pri- 
vilege of  shooting  over  the  land, 
and  by  his  permission  another 
person  took  the  grass :  Held,  that 
the  payment  of  the  rent,  the  ex- 
ercise of  the  privilege  of  shooting, 
and  the  taking  of  the  grass,  was 
sufficient  evidence  to  shew  that  A. 
was  in  the  actual  possession  of 
the  land,  so  as  to  entitle  him  to 
maintain  trespass. 

A>  occupied  under  a  parol  li- 
cence from  the  crown,  and  the 
rent  paid  by  him  was  much  less 
than  one-third  of  the  annual  value 
of  the  land,  as  required  by  the 
\  Ann.  stA.  cl  5.5.,  he  had  no 
legal  right  to  retain  possession  of 
the  land  as  against  the  crotony  but 
that  as  he  occupied  with  the  per- 


mission of  the  crown,  his  pouei* 
sion  was  sufficient  to  enable  him 
to  maintain  trespass  agaiost  t 
wrong-doer.  Semble,  that  a  per- 
son who  occupies  crown  lands 
under  a  parol  licence  is  not  aa 
intruder. 

A  public  footway  over  crown 
land  was  extinguished  by  an  in* 
closure  act,  but  for  twenty  year! 
after  the  inclosure  took  place  the 
public  continued  to  use  the  way; 
Held,  by  Baylet/  J.,  that  this  u«ei 
was  not  evidence  of  a  dedication 
to  the  public,  as  it  did  not  appeii 
to  have  been  with  the  knowledge 
of  the  crown.  Harper  v.  Charles- 
worth,  T.  6  G.  4.  Page  571 

3.  A  constable  arresting  a  man  on 
suspicion  of  felony  must  take  him 
before  a  justice  to  be  examioed 
as  soon  as  he  reasonably  cac, 
therefore  a  plea  justifying  a  de- 
tention for  three  days,  in  order 
that  the  party  whose  goods  had 
been  stolen  might  have  an  oppor- 
tunity of  collecting  his  witnesses 
and  bringing  them  to  prove  the 
felony,  was  held  bad  on  demur- 
rer. Semble,  that  a  constable 
cannot  justify  handcuffing  a  pri- 
soner unless  he  has  uttenipted  tc 
escape,  or  unless  it  be  rtccesiar^ 
in  order  to  prevent  h'-m  doing  so 
Wright  V.  Courst  and  Others^  T 
6G.^  59i 

5.  Trespass  for  driving  a  carriage 
against  the  plaintiff's  son  and  ser- 
vant, whereby  plaintiff  was  de- 
prived of  his  services,  and  was  put 
to  expence  in  obtaining  his  cure 
The  child  was  two  years  and  hall 
old,  and  the  plaintiff*  might  have 
placed  him  in  an  hospital,  whicli 
would  not  have  occasioned  anj 
expence,  but  preferred  having 
him  at  home  :  Held,  that  the  loss 
of  service  was  the  gist  of  the  ac- 
tion, and  that  the  child  being  in- 
capable of  performing  any  service 
by  reason  of  his  tender  age,  the 
action  was  not  maintainab&,  par- 

ticaiarl} 


TROVER. 


VENDOR  AND  VENDEE.  l6i8 


licularly  as  do  expence  had  been 
necessarily  iDcurred.  Query, 
Whether  the  father  might  have 
maintained  a  special  action  for  the 
expences  if  they  had  been  neces- 
sarily incurred  ?  Hall  v.  Hollati' 
der,M.6G.^.  Page  660 

6*  Trespass  against  three  for  assault 
and  battery.  Plea,  not  guilty  by 
all ;  by  the  third,  a  justification 
in  defence  of  his  freehold.  Re- 
plication, that  he  used  more  force 
than  was  necessary.  Rejoinder, 
that  all  the  defendants  did  not  use 
more  force  than  was  necessary. 
Demurrer  and  joinder :  Held,  that 
the  replication  was  good,  and  the 
rejoinder  bad.  Morrow  v.  Bel- 
cher, M.  6  G.  4.  704 

TROVER.       r 


1 .  Where  goods  were  placed  in  the 
hands  of  a  factor  for  sale,  and  he 
indorsed  the  bills  of  lading  to  the 
defendants,  who  thereupon  ac- 
cepted a  bill  for  him,  and  he  at 
the  same  time  directed  the  de- 
fendants to  sell  the  goods,  and  re- 
imburse themselves  the  amount  of 
the  bilir  out  of  the  proceeds : 
Held,  that  the  defendants  having 
sold  the  goods,  could  not  be  sued 
for  them  in  trover  by  the  original 
owner.  Stierneld  v.  Holden  and 
Another,  E.  6G,4f.  5 

2.  A,,  a  hop-merchant,  on  several 
days  in  August,  sold  to  B.,  by 
contract,  various  parcels  of  hops. 
Part  of  them  were  weighed,  and 
an  account  of  the  weights,  toge- 
ther with  samples,  delivered  to 
the  vendee.  The  usual  time  of 
payment  in  the  trade  was  the 
second  Salurdat/  subsequent  to 
the  purchase.  B.  did  not  pay  for 
the  hops  at  the  usual  time,  where- 
upon A,  gave  notice,  that  unless 
they  were  paid  for  by  a  certain  day, 
they  would  be  re-sold.  The  hops 
were  not  paid  for,  and  A.  re-sold 
a  party  with  the  consent  of  B., 


who  aflerwards  became  bankrupty 
and  then  A*  sold  the  residue  of 
the  hops  without  the  assent  of  B. 
or  his  assignees.    Account  sales 
of  the  hops  so  sold  were  delivered 
to  B,,  in  which  he  was  charged 
warehouse  rent  from  the  SOth  of 
August.    The  assignees  of  B.  de- 
manded the  hops  of  A^  and  ten- 
dered the  warehouse  rent,  charges, 
&c. ;  and    A.  having   refused  to 
deliver  them,  brought  trover.  The 
jury  found  that  defendant  had  not 
rescinded  the  contract  of  sale: 
Held,  that  the  assignees  were  not 
entitled  to  maintain  trover  to  re- 
cover the  value  of  the  hops,  in- 
asmuch as  in  order  to  maintain 
that  action,  the  party  must  have 
not  only  a  right  of  property^  but 
a  right  of  possession,  and  that  al- 
though a  vendee  of  goods  acquires 
a  right  of  property  by  the  contract 
of  sale,  yet  he  does  not  acquire  a 
right  of  possession  to  the  goods 
until  he  pays  or  tenders  the  price. 
Bl-oxam  and  Warrington,   Assign 
nees  of  Saxby,  a  Bankrupt  v.  Sait- 
ders  and  Others,  M.  6  G.  4. 
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TRUSTEES  OF  TURNPIKE 
ROADS. 

See  Assumpsit,  5. 

TURNPIKE  ACT. 
See  Toll,  2. 


VARIANCE. 
See  EviDENC£,  17. 19, 20, 21. 27, 28. 

VENDOR  AND  VENDEE. 
See  Trover,  2. 

1.  Where  A*  bought  of  J3.  goods  in 
the  East  India  Company  s  ware- 
houses; and  led  the  w&rrants  in 
J3*'s  handSf  who  pledged  them, 


->«. 


PngeSie 
2.  The  goods  of  A.  were  seised 
under  ^.fi.fa.,  and  the  judgment 
creditor  took  s  bill  of  gale  from 
the  iheriff,  and  aftenvardii  told 
Uie  goods  to  B.,  wi)o  put  a  man 
into  posaession,  but  the  goods  re- 
mained in  A.'a  bouse,  and  were 
used  byhim  an  before  the  execu- 
tion. The  circumstance  of  the 
execution  was,  however,  noto- 
rious in  the  neighbourhooU.  An- 
other juJgntfnt  creditor  issued  a 
fi.  fa.  BEMinst  ^^  and  the  sheriff 
Mixed  these  goods.    In  trespass 


PagaSia  for  •■  Doed.  BmimII,"  rcnil  "  Dmi).  B^ 
63^.  in  note,  for  •'  Chiltejr'*  cow."  n*d  "  Shelli 
6'Jj.  in  marginal  nale.  line  ID.  fur  "  jdaintif  ha 


629.  line  1H.  for 
T£T.  in  marginal 
76i.  for  "c.  lift 
16*.  Tat  "C.  119 


END  OF  THE  FOURTH 


